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PREB^ACE 


The  Torrens  System  of  Land  Transfer,  while  a  product  of 
Australia,  has  taken  fii-m  root  in  the  provinces  of  Western 
Canada  and,  in  fact,  in  two  of  these,  the  Provinces  of  Saskat¬ 
chewan  and  Alberta,  is  being  tested  under  the  most  satisfactory 
conditions,  namely,  where  it  is  not  only  a  system  but  the 
only  system.  The  body  of  case  law  upon  the  system  in  Canada 
has  of  recent  years,  corresponding  with  the  rapid  development  of 
Western  Canada,  been  growing  with  groat  rapidity  while,  for 
the  same  reason,  the  attention  not  only  of  the  legal  profession 
but  of  the  general  public  has  been  turned  to  a  surprising  degree 
to  this  branch  of  the  law. 

The  time  therefore  seemed  opportune  for  an  attempt  to 
collect  and  systematize  the  decisions  on  the  Torrens  Acts  in 
Canada  and  to  place  side  by  side  the  various  Acts  so  as  to  better 
understand  them  separately.  A  pioneer  in  such  a  work  has  no 
easy  task  with  no  prior  work  to  build  on  except  the  annotations 
of  Jones  and  Coutlee  in  the  early  days  of  the  Acts  in  Canada. 
Mr.  J.  E.  Hogg’s  masterly  work  on  the  Australian  Torrens 
System  has  proved  of  invaluable  assistance,  but  I  have  not 
attempted  in  the  very  limited  time  at  my  disposal  the  thorough 
analysis  of  the  Canadian  systems  which  that  learned  author  has 
accomplished  for  Australia,  and  the  scientific  student  of  the 
Torrens  System  will  not  dispense  with  the  careful  reading  of 
that  work. 

The  reader  will  find  explained  in  the  first  chapter  why  it  is 
that  only  the  Acts  of  Manitoba,  Saskatchewan  and  Alberta  and 
the  Act  of  the  Parliament  of  Canada  governing  the  present 
Northwest  Territories  and  the  Yukon  (referred  to  throughout 
the  w'ork  as  the  “Dominion”  Act)  are  dealt  with.  The  latter 
Act,  ow'ing  to  the  requirements  of  space  and  its  close  approxima¬ 
tion  to  the  Act  of  Saskatchewan,  has  not  been  sot  out  in  full. 

I  have  to  thank  the  many  friends  who  have  so  kindly 
assisted  me  with  valuable  suggestions  and  criticism,  my  regret 
being  that  my  desire  to  meet  the  requirements  of  the  publishers 
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in  regard  to  time  did  not  permit  of  more  of  .such  discus.sion  and 
consideration.  For  assi.stance  in  tiie  preparation  of  the  con¬ 
veyancing  forms  I  am  indebted  to  Mr.  W.  H.  McEwen, 

I  fully  realize  the  very  many  imperfections  of  the  book. 
I  trust,  however,  that  the  profession  and  my  readers  generally 
will  take  into  consideration  the  diflicultios  already  referred  to 
and  to  some  extent  overlook  and  excuse.  I  venture  to  hope, 
however,  that  the  practitioner  will  find  useful  suggestions  for 
his  work  and  that  I  hav(!  at  loiist  done  a  little  toward  the  better 
general  understanding  of  a  system  which  is  doing,  and  if  built 
up  on  strong,  broad  lines,  will  continue  to  do  so  much  for  the 
rational  and  easy  dealing  with  that  kind  of  property,  land, 
the  law  in  regard  to  which  has  been  so  unreasonably  intricate 
in  the  past  under  the  Common  Law  !is  intermittently  altered 
by  statute. 

DOUGLAS  .1.  THOM. 


Regina,  July,  1912. 
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PART  I 

CHAPTER  1 

INTRODUCTION 

S  1.  ESTATES  IN  LAND  UNDER  FEUDAL  SYSTEM. 

S  2,  METHOD  OF  TRANSFER  UNDER  FEUDAL  SYSTEM. 
§  3.  EFFECT  OF  STATUTE  OF  USES. 

§  4.  EFFECT  OF  LATER  STATUTES. 

§  6.  DEFECTS  OF  "OLD  SYSTEMS.” 

§  6.  ORIGIN  AND  HISTORY  OF  THE  TORRENS 
SYSTEM. 

§  1.  ESTATES  IN  LAND  UNDER  FEUDAL  SYSTEM. 
The  system  of  holding  and  conveying  land  in- 
any  country  the  basis  of  whose  laws  is  the  English 
common  law,  cannot  be  understood  and  appreciated 
without  going  far  back  into  the  Middle  Ages.  The 
foundation  of  English  law  and  of  real  property  is  in 
the  feudal  system,  which  the  Norman  Conquest 
introduced  into  England.  Under  that  system  the 
ownership  of  land  was  made  ancillary  to  the  purpose 
of  the  King  and  the  great  barons  in  levying  assistance 
from  their  followers.  Upon  this  basis  grew  up  the 
system  whereby  absolute  ownership  in  land  in  a 
subject  is,  in  English  law,  unknown.  The  Crown 
is  the  owner  of  the  soil  of  all  land,  and  the  subject 
has  only  estates,  greater  or  less,  in  the  land.  These 
estates  are  of  varying  extent.  The  smallest  estate 
of  freehold  was  the  estate  for  life.  Next  to  that 
came  the  estate  tail,  that  is  the  estate  given  to  a 
man  and  the  heirs  of  his  body.  This  was  such  an- 
estate  as  would,  if  left  to  itself,  descend,  on  the  decease 
of  the  first  owner,  to  all  his  lawful  issue,  children 
and  grandchildren  and  more  remote  descendants  so 
long  as  his  posterity  endures,  in  a  regular  order 
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and  course  of  descent  from  one  to  another;  and, 
on  the  other  hand,  if  the  first  owner  should  die  with¬ 
out  issue,  liis  estate,  if  left  alone,  Avould  then  deter¬ 
mine.  Estates  tail  might  be  either  general  or  special 
or  might  be  tail  male  or  tail  female  Next  in  order 
was  the  estate  in  fee  simple,  the  greatest  estate  or 
interest  which  the  law  of  England  allowed  any 
person  to  possess  in  landed  property. 

“Tlic  tenant  in  foe  simple  is  he  that  holds  lands  or  tene¬ 
ments  to  him  and  his  heirs;  but  so  that  the  estate  is  descendible 
not  merely  to  the  heirs  of  his  body,  but  to  collateral  relations 
according  to  the  rules  and  canons  of  descent.”  * 

In  the  early  days  such  an  estate  could  not  be 
alienated  without  the  consent  of  the  superior  lord  and 
the  tenant,  consequently,  if  he  wished  to  dispose 
of  part  of  his  land,  was  obliged  to  create  a  tenure 
between  his  grantee  and  himself  by  reserving  to 
himself  and  his  heirs  such  services  as  would  remun¬ 
erate  him  for  the  services  which  he  himself  was 
liable  to  render  to  his  superior  lord.  The  immediate 
lord  of  the  holder  of  any  land  had,  however,  advan¬ 
tages  of  a  feudal  nature  which  did  not  belong  to  the 
superior  lord  when  any  mesne  lordship  intervened, 
and  the  barons  at  the  time  of  Edward  I,  to  obviate 
this  encroachment  on  their  privileges,  procured  the 
prohibition  of  the  practice  of  “sub-inf eudation,” 
as  it  was  called,  in  the  Statute  of  Quia  Emptoresf 
While  thus  intended  to  work  to  the  immediate 
advantage  of  the  superior  lords,  it  was  this  statute 
which  first  secured  facility  of  alienation  of  land. 

§  2.  METHOD  OF  TRANSFER  UNDER  FEUDAL  SYSTEM. 

These  three  are  the  chief  estates  in  land,  varied 
from  time  to  time  with  an  infinite  variety  of  details. 
The  system  whereby  these  estates  were  created  or 
transferred  became  not  less  elaborate  and  conven¬ 
tional  than  the  system  of  the  estates  themselves. 

'■  Williams’  Real  Property,  9th  Edition,  page  59. 
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The  earliest  form  of  transfer  was  the  feoffment  with 
livery  of  seisin,  which  was  nothing  more  than  a  gift 
of  an  estate  in  the  land  with  livery — that  is,  delivery — 
of  the  seisin  or  feudal  possession.  The  seisin  of 
land,  the  last  vestiges  of  which  have  disappeared 
under  the  Torrens  system,  livery  of  which  being 
entirely  supplanted  by  registration,  was  under  the 
feudal  system  a  matter  of  great  importance  and  much 
formerly  depended  upon  its  proper  transfer  from 
one  person  to  another.  Down  to  the  time  of  King 
Henry  VIII,  nothing  more  was  required  for  a  valid 
feoffment  than  livery  of  the  seisin  and  the  limiting 
of  the  estate,  but  in  the  reign  of  that  king  an  Act  of 
Parliament  of  groat  importance  was  passed,  known 
by  the  name  of  the  Statute  of  Uses,  and  since  that 
statute  it  became  a  further  requisite  to  a  feoffment, 
either  that  there  should  be  a  consideration  for  the 
gift  or  that  it  should  be  expressed  to  be  made  not 
simply  “unto”  but  “unto  and  to  the  use  of”  the  feoffee. 
It  was  not,  however,  till  the  Statute  of  Frauds  in  the 
reign  of  King  Charles  II  ^  that  writing  was  required 
in  every  case. 

§  3.  EFFECT  OF  STATUTE  OF  USES. 

The  Statute  of  Uses  just  referred  to  followed  upon 
the  invention  by  the  Court  of  Chancery  of  the  use 
whereby  the  Court  of  Chancery  administering  equity 
held  that  the  mere  delivery  of  possession  or  seisin 
by  one  person  to  another,  was  not  at  all  conclusive 
of  the  right  of  the  feoffee  to  enjoy  the  land  of  which 
he  was  enfeoffed.  Equity  was  unable  to  take  from 
him  the  title  which  he  possessed  and  could  always 
assert  in  the  courts  of  law,  but  equity  could  and  did 
compel  him  to  make  use  of  that  legal  title  for  the 
benefit  of  any  other  person  who  might  have  a  more 
righteous  claim  to  the  beneficial  enjoyment.  In  the 
process  of  time  sUch  enfeoffment  to  one  person  to  the 

2  Statute  29  Car.  II,  c.  3,  Statute  of  Frauds. 
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use  of  anotlicr  became  very  common,  for  the  Court 
of  Chancery  allowed  the  use  of  lands  to  be  disposed 
of  in  a  variety  of  ways,  among  others  by  will,  in 
which  a  disposition  could  not  then  be  made  of  the 
lands  themselves. 

By  the  Siaiule  of  Uses  ‘‘  it  was  enacted  that  where 
any  i)ersons  shall  stand  seised  of  any  land  or  other 
hereditaments  to  the  use,  confidence  or  trust  of  any 
otiicr  person  or  persons,  the  persons  that  have  any 
such  use,  confidence  or  trust  (by  which  was  meant  the 
persons  l)encficially  entitled)  shall  be  deemed  in 
lawful  seisin  and  possession  of  the  same  lands  and 
hereditaments  for  such  estate  as  they  have  in  the 
use,  trust  or  confidence.  The  Statute  of  Uses  was 
evidently  intended  to  abolish  altogether  the  juris¬ 
diction  of  Courts  of  Chancery  over  landed  estates 
by  giving  actual  possession  at  law  to  every  person 
beneficially  entitled  in  equity;  but  this  object  has 
not  been  accomplished,  for  the  Court  of  Chancery 
has  since  regained  in  a  curious  manner  its  former 
ascendency  and  has  kept  it  to  the  present  day.  So 
that  all  that  Avas  ultimately  effected  by  the  Statute 
of  Uses  was  to  import  into  the  rules  of  law  some  of 
the  then  existing  doctrines  of  the  courts  of  equity 
and  to  add  three  words,  to  the  use,  to  every  convey¬ 
ance.  This  result  was  arrived  at  by  the  doctrine 
promulgated  by  the  Court  of  Chancery  that  there 
should  not  bo  a  use  upon  a  use. 

“The  doctrine  has  much  of  the  subtlety  of  the  scholastic 
logic  which  was  then  prevalent.  As  Mr.  Watkins  says  ^  it  must 
have  surprised  everyone  who  was  not  sufficiently  learned  to 
have  lost  his  common  sense.”  “ 

Through  this  decision  arose  the  modern  doctrine 
of  uses  and  trusts,  the  second  use  or  trust  being  that 
oyer  w^hich  the  Court  of  Chancery  assumed  juris¬ 
diction.  The  estate  in  fee  simple  tvhich  was  vested 

<  27  Hen,  VIII,  c.  10. 

‘  Principles  of  Conveyancing,  introduction. 

‘  Williams’  Real  Property,  page  156. 
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in  the  first  trustee  was  the  legal  estate,  being  the 
estate  to  whieh  the  trustee  was  entitled  only  in 
contemplation  of  a  court  of  law  as  distinguishable 
from  equity.  The  interest  of  the  ceslui  que  trust  was 
called  an  equitable  estate,  being  the  estate  to  which 
he  is  entitled  only  in  the  contemplation  of  the  Court 
of  Chancery,  which  administers  equity.  Thus  grew 
up  on  the  one  hand  the  legal  estates  which  have  been 
mentioned,  and  equitable  estates,  the  owner  of 
which  must  have  recourse  exclusively  to  the  Court 
of  Chancery  where  ho  finds  himself  considered  as 
owner  according  to  the  equitable  estate  he  might 
have,  and  in  dealing  with  which  the  Court  of  Chan¬ 
cery  generally  ado]3tcd  the  rules  of  law  applicable  to 
legal  estates  with  certain  exceptions  based  on  a 
presumably  more  liberal  system  which  it  is  not 
necessary  at  this  point  to  discuss. 

The  Statute  of  Uses  became  the  foundation  for 
the  whole  .system  of  English  conveyancing  and  it 
may  well  be  sa'd  that  based  on  that  statute  the 
system  grow  to  be  one  of  groat  complexity  and  often 
of  futile  intricacy. 

“There  was  nothing  in  Cliina  or  Japan  or  any  Eastern 
nation  more  ab.surd  than  the  .sy,stcm  of  acquiring  lands  by  fines 
and  rceoveric.s.”'^ 

§  4.  EFFECT  OF  LATER  STATUTES. 

In  modern  times  down  to  the  year  1841,  the 
kind  of  conveyance  employed  on  every  purchase  of 
freehold  estate  was  called  a  lease  and  Telease,  and 
for  such  transaction  two  deeds  were  always  required. 
In  1841  and  again  in  1845  changes  were  made  in  the 
law  so  that  after  the  1st  of  October,  1845, 

“All  corporeal  tenements  and  hereditaments  shall,  as  regards 
the  conveyance  of  the  immediate  freehold  thereof,  be  deemed 
to  lie  in  grant  as  well  as  in  livery,” 
so  that  the  simple  deed  of  grant  was  sufficient  to 

’  Professor  Goldwin  Smith,  12th  Feb.,  1800. 
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grant  the  freehold  or  feudal  seisin  of  all  lands.  The 
recording  in  any  sort  of  a  public  office,  of  deeds,  has 
been  for  centuries  one  of  the  strongest  aversions  of 
the  English  landowner.  Shortly  after  the  Blalulc 
of  Uhch,  it  was  required  by  Act  of  Parliament  thal 
every  bargain  and  sale  of  any  estate  of  inheritance 
01’  fi’oehold  should  be  made  by  deed  indented  and 
enrolled,  within  six  months  from  the  date,  in  one  of 
the  courts  of  record  at  Westminster  or  otherwise  as 
there  provided.  The  lease  and  release  was  an 
intricate  device,  particulars  of  which  need  not  be 
entered  into  here,  to  avoid  the  necessity  for  such 
enrollment.  After  the  Act  of  1845,  the  ordinary 
purchase  deed  became  very  much  simplified,  but 
even  in  the  simplest  case,  with  its  recitals,  habendum 
clauses,  covenants  for  title  and  other  covenants,  it 
was  a  very  far  call  from  the  "transfer”  to  which 
practitioners  under  the  Torrens  system  are  accus¬ 
tomed;  and,  in  England,  the  fact  that  fees  of  .solicitors 
and  conveyancing  counsel  were  based  on  the  numbei’ 
of  folios  in  the  instrument,  naturally  did  not  tend 
towards  conciseness  and  brevit3^ 

§  6.  DEFECTS  OF  “OLD  SYSTEMS.” 

In  a  S3^stem  characterized  by  features  such  as 
have  been  shortly  indicated,  it  is  not  surprising  that 
the  matter  of  the  investigation  of  title  involved 
labor  and  expense  very  far  beyond  the  just  pro¬ 
portion  of  the  value  of  the  property  involved.  There 
was,  of  course,  no  registry  whatsoever  of  any  sort, 
a  thing  which,  to  the  Canadian  practitioner,  seems 
almost  axiomatic.  The  very  physical  act  of  keeping 
together  and  preserving  the  documents  of  title,  to 
say  nothing  of  keeping  track  of  their  legal  validity, 
was  a  serious  question.  The  period  for  which  title 
was  investigated  was  sixty  years  and  eveiy  vendor 
of  freehold  property  was  bound  at  his  own  expense  to 
furnish  the  intending  purchaser  with  an  abstract  of 
all  the  deeds,  wills  and  other  instruments  which 
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had  been  executed  with  respect  to  the  lands  iji 
question  during  that  period,  and  also  to  give  him 
an  opportunity  to  examine  such  abstract  with 
the  original  deeds,  and  Avith  the  probate  or  office 
copies  of  the  wills.  On  any  sale  or  mortgage  of 
lands,  all  the  title  deeds  which  related  exclusively 
to  the  property  sold  oi*  mortgaged  were  handed 
over  to  the  purchaser  or  mortgagee.  The  pos¬ 
session  of  the  deeds  was  of  the  greatest  importance 
for  (excepting  in  the  register  counties  of  Middlesex 
and  York)  if  the  deeds  were  not  required  to  be 
delivered,  it  was  evident  that  the  property  might 
be  sold  over  again  to  different  persons  without  much 
lisle  of  discovery.  The  origin  of  the  selection  of 
sixty  years  as  the  pqriod  for  search  is  not  certain. 

“The  ordinary  duration  of  human  life  is,  if  not  the  origin 
of  the  rule  requiring  the  sixty  years’  title,  at  least  a  good  reason 
for  its  continuance.  For  so  long  as  the  law  permits  of  vested 
remainders  after  estates  for  life  and  forbids  the  tenant  for  life 
by  any  act  to  destroy  such  remainders,  so  long  must  it  be  neces¬ 
sary  to  carry  the  title  back  to  such  a  pointaswill  afford  a  reason¬ 
able  presumption  that  the  first  person  mentioned  as  having 
conveyed  the  property,  was  not  a  tenant  for  life  merely  but  a 
tenant  in  fee  simple.”  ® 

The  Statute  of  Limitations  also  was  often  a  refuge  in 
covering  up  errors  and  omissions. 

In  addition  to  all  such  difficulties  was  the  fact 
already  referred  to  of  there  being  two  estates  recog¬ 
nized  by  law  in  the  land. 

“The  concurrent  existence  of  two  distinct  systems  of 
jurisprudence  is  a  peculiar  feature  of  English  law.  On  one  side 
of  Westminster  Hall  a  man  may  succeed  in  his  suit  under  cir¬ 
cumstances  in  which  he  would  undoubtedly  be  defeated  on  the 
other  side;  for  he  may  have  a  title  in  equity  and  not  at  law 
(being  a  cestui  que  trust),  or  a  title  at  law  and  not  in  equity 
(being  merely  a  trustee).  In  the  former  case,  though  he  would 
succeed  in  a  Chancery  suit  he  never  would  think  of  bringing  an 
action  at  law;  in  the  latter  case  he  would  succeed  in  an  action 
at  law,  but  equity  would  take  care  that  the  fruits  should  be 
reaped  only  by  the  person  beneficially  entitled.  An  equitable 
®  Williams’  Real  Property,  page  4.30. 
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tillo  is  tliorofoi'o  tlio  boncliciiil  one,  buL  if  Ijiiroly  oquiUiljlc  it 
inny  occiisioii  the  expense  iiiul  dclny  of  a  C!liancery  suit  to 
maintain  it,  J'ivery  ptireliaser  of  laiuled  jiroperty  lifis  therefore 
a  right  (o  a  good  title  l)otli  at  law  and  in  e(|inty;  and  if  the  legal 
estate  slioiild  be  vested  in  a  Iriislee,  or  any  ])er.son  other  than 
the  vc'iidor,  tlu;  eonenrrenee  of  stndi  trustee  or  other  person  must 
be  obtained  for  the  ]nirposo  of  vesting  a  h'gal  estate  in  tlie 
purchaser,  or,  if  he  should  irlease,  in  a,  new  trustee;  of  his  own 
choosing.”  " 

It  i,s  tipi)ai'ciit  that  a.s  cotnrnorcc  advancod  and 
pco])lc  became  i'cstle,s,s  under  the  fictitious  forms 
and  delays  of  the  law,  that  the  evils  of  this  system 
became  more  apparent  under  the  following  heads: 

(1)  The  uncertainty  of  the  .system  owing  to  the 
difficulty  of  ascertaining  and  accounting  i’oi’  all 
interests  which  might  have  existed  in  the  land. 

(2)  The  division  of  estates  into  legal  and  equitable. 

(3)  The  cumbersomencss  and  ex])ense  of  the 
system. 

From  time  to  time  .systems  have  been  devised 
for  the  ovei'coming  of  some  or  all  of  these  evils.  The 
s3^stems  maj^  be  classified  under  two  general  heads: 

(1)  Sj'stems  of  registration  of  assurance. 

(2)  Systems  of  registration  of  title. 

“A  .‘<y.stom  of  registration  of  title  is  a  system  of  property 
law  which  ])rovid('s  for  a  n'gistcr,  entry  upon  which  is  essential 
to  the  passing  of  certain  rights  of  property  from  one  person  to 
another  in  such  a  Avay  that  the  latter’s  right  in  the  subject- 
matter  of  the  transaction  becomes  complete  and  good  against 
thoAvorld.  *  *  Underasystemof  registration  of  assurance, 
entry  on  the  register  is  not  essential  to  the  complete  passing  of 
rights  of  iirojAerty,  but  such  entiy  is  in  the  nature  of  an  ad¬ 
ditional  saf(‘guard,  by  the  neglect  of  which  rights  accpiired  by 
the  execution  of  an  instrument  assuring  them  may  be  lost  as 
against  a  third  person  who  does  place  an  entry  on  the  register 
in  his  own  favor.” 

In  Canada  the  two  sj^stems  exist  .side  by  side 
in  Ontario  and  in  Manitoba,  the  '"old  system”  in 

’  nqiliams’  Real  Propci'ty,  page  170. 

Hogg,  Ownership  and  Encumbrance  of  Registered  Land,  page  3. 


IN'niODUC'I'JON 


Mmiiioba  being  a  system  of  registration  of  assur¬ 
ances,  tlie  ‘blow  system"  a  system  of  registration 
of  title. 


§  6.  ORIGIN  AND  HISTORY  OF  THE  TORRENS 
SYSTEM, 

It  will  not  bo  necessary  or  wise  in  this  work  to 
undertake  a  historical  outline  of  the  stops  leading 
up  to  tlie  English  Acts  of  1802,  1875  and  1897.  The 
I'oport  of  the  Ileal  Projicrty  CommissioJicrs  in  1830, 
the  rc])0]’t  b.y  the  Commission  on  Registration  and 
Conveyancing  of  1850,  the  rcjDort  by  the  Commission 
on  Land  Transfer  and  Registration  in  1857,  the 
report  of  another  Commission  on  Land  Transfer  and 
Registration  in  1870,  and  a  still  further  report 
])ublishodin  1911  of  the  Land  Transfer  Commissioners 
appointed  in  1908,  all  throw  valuable  light  and  sug¬ 
gestions  on  the  construction  of  any  Act  for  the 
I’cgistration  of  title.  For  a  somewhat  full  analysis 
of  those  roiiorts  (except  the  last  mentioned),  the 
reado]'  is  referred  to  Mr.  J.  E.  Hogg’s  exhaustive 
work  on  “Ownership  and  Encumbrance  of  Registered 
Land."  The  Torrens  system  itself,  however,  does 
not  acknowledge  as  its  foundation  any  of  the  English 
reports,  although  it  undoubtedly  must  be  the  case 
that  Sir  Robert  Torrens,  the  founder  of  the  system, 
derived  valuable  assistance  from  them.  The  original 
Act  was  introduced  in  South  Australia  and  the  Act 
assented  to  on  the  27th  Juno,  1858,  and  in  his  essay, 
]iublished  a  year  after  the  introduction  into  South 
Australia  of  the  system,  Sir  Robert  Torrens,  rvho  was 
collector  of  Customs  at  Port  Adelaide  in  South 
Australia,  states  that  he  took  the  Shipping  Acts  as 
his  model,  and  that  he  intended  to  adopt  the  principle 
of  conveyance  by  entry  in  a  public  office,  and  he 
expressly  disclaims  any  indebtedness  to  the  English 
report  of  1857,  and  states  that  .it  only  reached  his 
hands  on  the  eve  of  the  second  reading  of  his  bill  in 
the  South  Australian  Legislature.  Following  the 
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introduction  of  the  Act  into  South  Australia,  it  was 
introduced  in  the  other  Australian  eolonies  and  in  NeAv 
Zealand — in  Victoria  in  1862,  in  New  South  Wales 
in  1862,  in  Queensland  in  1861,  in  West  Australia 
in  1874,  in  Tasmania  in  1862  and  in  New  Zealand 
in  1870. 

In  Canada  the  advantages  of  a  system  of 
registration  of  title,  whether  the  Torrens  system  or 
the  kindred  English  system,  were  first  mooted  in 
the  early  eighties.  In  the  session  of  1883  in  the 
Dominion  Parliament,  an  Aet  founded  on  the  Torrens 
.system  and  entitled  “An  Act  for  the  Declaration  of 
Titles  to  Land,  and  to  Facilitate  its  Transfer  in  the 
Territories  of  Canada,”  compiled  by  Messrs.  Beverley 
Jones  and  Herbert  C.  Jones,  was  introduced  into 
the  House  of  Commons  at  Ottawa  by  Mr.  McCarthy, 
but  went  no  further.  In  the  spring  of  1883  the 
Canadian  Land  Law  Amendment  Association  Avas 
organized  and  by  mc.ans  of  pamphlets,  petitions  and 
personal  activity  and  interest,  AA^as  able  to  make  the 
benefits  of  the  Torrens  s.ystem  knoAAm  to  the  people 
and  the  Legislature.  In  vioAV  of  the  vast  c.xtension  of 
the  Torrens  system  in  Canada  at  the  jaresent  day, 
the  address  by  Mr.  J.  Herbert  Mason,  President  of 
the  Canadian  Land  LaAv  Amendment  Association, 
delivered  before  the  Canadian  Institute  on  the  1st  of 
December,  1883,  is  of  great  interest  as  e.xhibiting  the 
reasons  AALy  the  .system  commended  itself  to  the 
minds  of  the  active  busine.ss  men  in  this  neAv 
country.  He  stated  in  part: 

“For  a  period  of  more  than  twenty-five  years  it  has  been 
my  fortune  to  be  in  almost  daily  communication  with  pro¬ 
fessional  conveyancers  on  subjects  relating  to  the  title  and 
tenure  of  land.  Seeing  the  difficulties  they  have  to  encounter, 
and  the  trouble,  annoyance,  and  expense  to  which  landowners 
are  frequentlj'^  subjected,  and  being  often  called  upon  to 
examine  and  weigh  the  various  questions  raised,  and  by  bal¬ 
ancing  practical  probabilities  against  legal  possibilities,  to 
determine  whether  the  risk  of  accepting  an  imperfect  title 
might  be  taken  or  not,  I  have  been  led  to  inquire  why  it  is 
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thilt  roiil  osliito  i.s  burdened  with  a  niothod  of  transfer  so  costly, 
diliitory,  cumbersome,  and  uncertain,  as  compared  with  otlier 
kinds  of  property.  Tliat  question  has  been  asked  in  England, 
in  every  liritish  Colony,  in  every  State  of  the  ncighljoring 
Itcpublic,  in  fact  wliorevcr  English  law  prevails,  and  has  failed 
to  elicit  a  satisfactory  answer.  In  default  of  other  reason,  in 
view  of  the  anticiuity  of  the  system,  and  the  immense  amount 
of  learned  labor  bestowed  upon  it,  the  eonclusion  generally 
accepted  was  that  it  must  be  one  of  the  natural  and  unavoid¬ 
able  evils  of  life  that  had  to  bo  patiently  endured;  as  inevitable 
.as  the  flow  of  time,  or  the  tides,  or  the  pajmient  of  taxes. 

“Modern  inquiry,  which  has  irreverently  laid  bare  so 
many  time  honored  delusions,  refuses  to  accept  this  theory, 
claiming  that  tlie  system  is  of  human  invention,  a  relic  of  feudal 
and  unenlightened  times,  and  bears  the  impress  of  the  com¬ 
paratively  absurd  practices  and  customs  of  those  days.  High 
legal  authorities  now  admit  that  the  system  is  indefensible. 
As  well  might  we  imitate  the  social  customs  of  centuries  ago, 
instead  of  rejoicing  in  the  superior  civilization,  culture  and 
refinement  of  the  present  day.  It  would  be  interesting  to  treat 
the  subject  historically  and  trace  how  the  present  system  of 
land  transfer  and  tenure  grew  out  of  the  old  feudal  .system 
under  which  land  was  generally  held  as  a  fief  for  life,  subject 
to  the  performance  of  military  or  other  service.  Time,  how¬ 
ever,  will  not  permit.  All  I  purpose  to  do  is  to  take  our  system 
as  we  find  it,  and  compare  it,  as  briefly  as  may  be,  with  the 
Torrens  system,  which  it  is  proposed  to  introduce. 

“Speaking  generally,  as  the  law  now  .stands  in  Ontario  and 
several  other  Provinces,  no  man  can  be  sure  that  lie  is  the 
owner  of  land  unless  he  can  show  not  only  that  he  has  paid 
for,  and  has  possession  of  it  and  may  be  registered  as  owner, 
but  that  liis  deed  is  the  last  link  in  an  unbroken  chain  of 
properly  drawn,  executed,  and  registered  conve3’anccs  back  to 
the  patentee  of  the  Crown,  or  at  least  for  sixty  years  back. 

“To  do  this  effectually  his  solicitor  may  have  to  triticallj' 
examine  hundreds  of  documents — as  is  the  case  with  some 
properties  in  this  city — many  of  which  may  not  affect  the 
property  in  question,  and  he  may  perhaps  find  after  all,  that 
he  is  unable  to  determine  with  certainty  whether  his  client  has 
a  good  title  or  not.  As  a  chain  is  no  stronger  than  its  weakest 
link,  if  one  link  is  defective  or  missing,  the  title  fails  as  far  as 
the  records  are  concerned  and  must  be  sustained  by  outside 
evidence,  which  after  the  lapse  of  years  it  is  often  difficult,  and 
sometimes  impossible,  to  obtain.  A  link  may  be  missing  in 
the  registry  office,  owing  to  the  title  having  been  acquired  by 
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possession,  by  heirslii]),  or  by  devise;;  for  one  of  tlic  anoaiiilios 
of  tlio  system  is,  tJinf  Avhile  u  will  may  bo  reeordecl  in  the 
lifetime  of  the  makei',  and  while  it  is  therefore  inoperative,  a 
will  may  bo  actually  in  force  l.)ut  not  be  registered  on  the  land 
affected  by  it,  and,  as  a  matter  of  fact,  many  are  not, 

“Would  such  a  system  be  endured  if  it  applied  to  personal 
in’operty,  which  can  now  Ijo  transferred  in  a  few  minutes  and 
at  little  or  no  expense  Avhatcver?  Jjot  us  suppose  tliat  every 
]iurc!has('r  of  I'Oftistercd  Govormnont,  or  municipal  bonds,  bank 
slock,  or  any  of  the  vast  railway,  mining,  shipping,  mortgage, 
or  otlu'r  corporate  interests,  the  outcome  of  modern  civilization, 
was  re(iuired  to  examine  IIk;  chain  of  title  from  the  first  issue 
to  the  present  ostensible  owner,  to  see  that  every  ]n'cvious 
transfer  laid  been  properlj^  dr.aAVJi,  jiroperly  executed  by  the 
proper  jiarties,  that  it  contained  this  ])articular  property,  and 
that  other  transfers  recorded  on  the  same  page  and  mixed  up 
with  them  did  not;  that  each  previous  owner  iiad  paid  his 
taxes:  that  he  was  of  age;  that,  he  Avas  unmarried,  or  if  married, 
that  his  Avife  Avas  tAA'enty-onc  years  of  ago  and  joined  in  the 
transfer;  that  if  a  previous  owner  died  intestate,  all  his  heirs 
joined  in  the  transfei',  that  all  AA’crc  of  age  and  unmarried,  or 
if  married,  that  their  Avives,  or  huslxands  Avere  of  age,  and 
joined;  and  further  that  for  several  years  at,  least,  the  sheriff 
had  held  no  Avrits  of  execution  against  .any  of  the  OAvners; 
Avhat,  if  all  this  AA’erc  necessary,  AAmujd  l)e  the  effect  on  the 
market  vaalue  of  such  property?  Kcady  convertiliility,  and 
certainty  of  OAvnorship,  i)cing  important  elements  in  determin¬ 
ing  the  Avorth  of  .any  investment,  it  is  manifest  that  the  effect 
AA’Ould  bo  to  detract  m.aterially  from  its  value.  Yet  all  this 
troublesome,  expensive,  and  time-consuming  i)i'occdurc,  has  to 
be  undertaken  at  every  transfer  of  real  estate,  no  matter  of 
hoAv  small  extent,  or  of  hoAV  little  value. 


“As  a  Canadian,  I  regret  that  it  did  not  fall  to  the  lot  of 
one  of  our  countrymen  to  discover  and  ajAply  this  great  remedy. 
Neither  can  England,  nor  the  United  States,  claim  credit  for 
it,  though  in  both  countries  its  necessity  anrl  A^alue  have  been 
recognized.  To  have  Iieen  the  inventor  of  the  Torrens  system 
is  an  honor  any  man  might  covet.  HoAV(;vcr  simple  and  self- 
evident,  Avhen  propounded  and  understood,  tlie  original  bright 
thought  Avas  as  much  an  effort  of  genius  as  the  invention  of 
the  steam  engine  or  the  telephone.  Some  seven  and  twenty 
years  ago  it  occurred  to  a  gentleman  residing  in  Adelaide, 
South  Australia,  that  there  Avas  no  good  reason  Avhy  land 
should  not  be  conveyed  by  registration  in  the  same  simple  Avay 
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that  sliips  arc  transferiv  d.  Tlic  system  then  in  operation 
there,  and  in  tlie  otlier  Australian  colonies,  was  one  of  convey¬ 
ance  by  deed  and  registration,  substantially  the  same  as  that 
now  in  force  in  Ontario.  Upon  promulgating  his  theory  he 
was  met  with  opposition  and  derision.  Gentlemen  learned  in 
the  law  shook  their  l)ewigged  heads,  and  said  in  effect,  ‘Can 
any  good  thing  come  out  of  Nazareth?’  For  this  bold  innova¬ 
tor  did  not  Ijelong  to  the  legal  profession,  but  was  simply  an 
officer  in  Her  Majesty’s  Customs.  Lawyers  are  naturally,  and 
very  properly,  slow  to  adopt  untried  experiments  in  the  laws 
affecting  property,  more  especially  tvhen  suggested  by  laymen, 
and  perhaps  there  is  no  subject  upon  wliicli  they  arc  more 
conservative  than  the  latvs  affecting  the  tenure  and  transfer  of 
land.  Tlic.se  laws  have  Itcen  consecrated  by  antiquity,  and 
the  labors  of  the  most  eminent  legal  minds,  and  their  ramifica¬ 
tions  affect  in  numerous  ways  tlie  civil  relations  of  a  largo 
proportion  of  the  community.  But  with  the  spirit  of  a  true 
reformer  Mr.  (now  Sir  Eobort)  Torrens  resolutely  persevered. 
Oppo.sition  rather  stimulated  than  daunted  him.  Following 
up  the  original  itlea  he  elaborated  what  is  known  as  the  Torrens 
system.  His  arguments  were  unanswerable,  and  he  soon  con¬ 
vinced  a  majority  of  the  people  and  of  the  Legislature  that  he 
was  right.  In  1S5S  the  first  crude  measure  to  give  effect  to 
his  ideas  was  passed  by  both  Houses  of  the  Legislature  of 
South  Australia,  and  became  law.  In  18G1  it  was  repealed  to 
make  way  for  an  improved  measure  winch  time  and  experience 
had  shown  the  necessity  for.  In  1878  further  amendments 
were  made,  but  since  that  date  no  further  changes  have  been 
found  necessary. 


“In  conclusion,  I  desire  to  impress  upon  every  lover  of 
his  country:  First — The  paramount  importance  of  each  local 
Government  providing,  as  speedily  as  possible,  for  the  adoption 
of  the  principle  of  conveyance  of  land  by  registration  of  title 
in  the  several  Provinces  of  the  Dominion.  Every  year  adds 
materially  to  the  difficulty  and  expense  of  its  introduction. 
And  second — The  urgent  necessity  there  is  for  the  Canadian 
Government  to  provide  at  the  outset,  a  simple,  safe,  and 
inexpensive  system  of  land  transfer  for  the  new  territories  of 
the  Northwest.  In  the  older  Provinces  a  great  portion  of  the 
public  domain  has  been  already  alienated,  and  with  regard  to 
such  lands,  it  would  not  be  practicable  for  some  time  to  make 
transfers  under  the  new  system  compulsory.  Landowners 
will  soon  see  its  advantages,  and  as  opportunities  occur,  avail 
themselves  of  them;  but  it  will  probably  be  many  years  after 
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the  adoplJon  of  Iho  Torrens  system  before  a  very  large  propor¬ 
tion  of  the  alienated  land  is  brought  under  it.  In  the  North¬ 
west  (he  lands  as  granted  by  the  Crown  would  at  once  be 
brought  under  the  new  system,  and  the  trouble  and  e.xpeiise  of 
ehanging  would  be  avoided.  It  will  bo  a  grave  mistake,  if  not 
a  lasting  di.sgrace,  if,  now  that  an  unquestionably  better  method 
is  known,  an  antiquated  and  condemned  system,  with  all  its 
uncertainties,  and  cumbrous  and  costly  machinery,  bo  inflicted 
upon  the  virgin  soil  of  the  hope  of  our  Dominion,  the  Great 
Northwest.  Whoever  shall  emancipate  land  from  this  relic 
of  feudalism;  give  legislative  effect  to  the  Torrens  system  of 
transfer  by  registration;  simplify  and  make  uniformly  opera¬ 
tive  the  law  of  descent;  aboli.sh  general  liens  and  all  charges 
created  by  operation  of  law,  without  registration;  and  make 
land  as  safely  and  easily  dealt  with  as  registered  stock  or 
bonds, — will  not  only  be  entitled  to  the  thanks  of  the  present 
generation  of  his  countrymen,  but  merit  the  gratitude  of 
millions  yet  unborn.” 

The  proceedings  of  a  public  meeting  held  in  the 
City  Hall,  Toronto,  on  the  12th  February,  1S90,  under 
the  auspices  of  the  Canadian  Land  Law  Amendment 
Association,  have  recently  been  reprinted  in  pamphlet 
form  and  are  not  only  useful  as  summarizing  the 
advance  made  by  the  system  in  Canada  up  to  that 
date,  but  exhibit  in  a  popular  manner  the  defects  of 
the  sj^stem  of  land  holding  and  conveyancing  then 
in  vogue  in  Ontario  and  the  features  of  the  Torrens 
system  which  commended  that  system  to  practical 
men  as  overcoming  these  difficulties.  Mr.  J.  Herbert 
Mason,  the  president  of  the  Association,  said  in  part : 

“The  reform  of  the  present  system  of  transferring  title  to 
landed  property  is  one  of  the  most  important  branches  of  the 
land  problem,  which,  under  various  aspects,  holds  a  foremost 
place  among  the  great  questions  of  the  day,  in  all  English- 
speaking  communities. 


“There  is,  perhaps,  no  more  potent  factor  in  maintaining 
the  permanence  and  stability  of  government  than  a  wide  dis¬ 
tribution  among  the  people  of  the  ownership  of  the  soil.  A 
writer  in  the  British  Quarterly  Review,  referring  to  the  large 
number  of  landowners  in  France,  truly  says:  ‘There  can  be 
no  land  agitation  in  that  country  because  there  the  land  is  a 
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veritable  national  possession.’  There,  as  olsowliere,  the 
dangerous  classes  are  the  landlo.ss  and  improvident. 

“It  is  therefore  in  the  public  interest,  and  the  well  being 
of  the  State  requires  the  removal  of  all  unneco.s.sary  obstruc¬ 
tions  to  the  cheap,  simple  and  .safe  acquisition,  sale,  and 
transfer  of  land,  more  especially  of  the  homestead  of  the 
farmer,  handicraftsman  and  laborer.  Such  obstructions  pro¬ 
voke  discontent  and  retard  the  pro.sperity  of  the  people. 
Fortunately  all  political  parties  can  consistently  unite  in  pro¬ 
moting  this  great  social  and  economical  reform. 


“Before  considering  the  relations  of  the  Province  of 
Ontario  to  this  question,  it  may  be  interesting  to  refer  briefly 
to  the  position  in  regard  to  it  of  other  parts  of  the  Empire  and. 
of  the  States  of  the  American  Union. 

“In  England,  where  the  cost  and  delays  of  conveyancing 
arc  so  great  as  to  almost  preclude  small  holdings  of  land,  the 
subject  has  been  long  regarded  by  social  reformers  and  states¬ 
men  as  one  of  the  first  importance.  After  his  return  from 
Australia,  Sir  Robert  Torrens  strongly  urged  the  adoption  of 
a  system  of  registration  of  titles  upon  public  attention.  One 
of  the  first  to  declare  ,  his  adhesion  to  Sir  Robert’s  views  was 
Lord  Coleridge,  now  Lord  Chief  Justice  of  England,  who,  in 
1872,  at  a  meeting  at  which  Sir  Robert  had  explained  his 
scheme,  spoke  as  follows : 

“  T  have  never  been  able  to  perceive  the  obstacle  to  apply¬ 
ing  to  land  the  system  of  transfer  which  answers  so  well  when 
applied  to  shipping;  but,  as  my  learned  brethren,  one  and  all, 
have  declared  that  to  be  impossible,  I  had  become  impressed 
with  the  belief  that  there  must  be  something  wrong  in  my 
intellect,  as  I  failed  to  perceive  the  impossibility.  The  remark¬ 
ably  clear  and  logical  paper  which  has  been  read  by  Sir  Robert 
Torrens  relieves  me  from  that  painful  impression,  and  the 
statistics  of  the  successful  working  of  his  system  in  Australia 
amounts  to  demonstration;  so  that  the  man  who  denies  the 
practicability  of  applying  it  might  as  well  deny  that  two  and 
two  make  four.’ 

“In  1875  Lord  Cairns’  Bill  was  passed,  which  provided  for 
the  permissive  use  of  a  scheme  of  registration  of  title;  but,  as 
the  friends  of  that  system  pointed  out,  its  provisions  were  in 
many  respects  objectionable,  and  comparatively  little  use  has 
been  made  of  it.“ 

“  The  Act  of  1875  has  since  been  superseded  by  the  Act  of  1897  and 
Land  Transfer  Rules  of  1903.  The  Act  of  1897,  where  in  force,  is 
compulsory  and  has  met  with  considerably  greater  success  than  the 
entirely  voluntary  Act  of  1875. 
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“The  orvly  „ottlci’S  in  the  United  Stutos  iidopted  the 
system  of  roj>istnition  of  deeds  whioh,  in  1704,  was  provided 
by  Act  of  Parliament  i’oi'  tlie  East  Ilidinp:  of  the  county  of 
York,  England.  Tins  system  is  still  in  force  tliroiifrhont  tJu; 
Union,  and  in  the  Maritime  Provinces  of  the  Dominion.  Under 
it  all  instrnments  in  each  municipality  are  ref!;istored  in  their 
order,  Init  no  index  is  kept  of  tJie  ]iart,icular  lot,  block  or  parcc'l 
of  land  affected,  as  in  Ontarip,  The  (diain  of  title  is  ti'aced 
by  means  of  an  al|)habctical  index  of  the  names  of  }>rantors. 

“In  popnlous  districts  then;  are  many  persons  of  the  .same 
naiiK!,  and  where  subdivisions,  changes  of  ownership,  creation 
of  liens,  etc.,  arc  of  frequent  occurrence,  the  great  labor  and 
the  legal  acumen  required  in  tracing  titles  under  this  .system, 
in  course;  of  time,  may  be  readily  imagined.  The  sums  saiel 
to  be  paid  to  prominent  conveyancers  in  the  city  of  New  York, 
and  doubtless  well  earned,  for  investigating,  clearing  up  and 
pronouncing  an  opinion  upon  a  single  ])urchase  of  irroiierty  are 
almost  incredible,  passing  sometimes  into  the  thousands  of 
dollars.  The  difliculties  in  the  way  of  ridding  the  real  estate 
of  the  country  of  this  incubus,  protected  as  it  is  by  powerful 
vested  interests,  are  such  as  have  almost  driven  reformers  to 
despair.  In  the  St.ate  of  New  York,  after  years  of  agitation, 
the  Land_  Transfer  Reform  Association,  and  its  able  and 
enthusiastic  president,  have  succeeded  in  getting  an  Act  passed, 
which  comes  into  force  in  January,  1891,  providing  for  a 
scheme  of  block  indexing  of  instruments,  somewhat  similar  to 
that  now  in  force  in  Ontario,  which,  it  is  hoped,  will  pave  the 
way  for  the  Torrens  system.  In  Illinois,  Minnesota,  Dakota 
and  other  States,  the  evils  of  the  present  system  are  admitted, 
and  the  subject  is  being  discussed,  but  no  practical  measure  of 
relief  has  yet  been  adopted.  Failing  any  legislative  remedy, 
and  as  a  substitute  for  a  more  satisfactory  system,  land  title 
guarantee  companies  have  been  devised,  which,  for  a  percent¬ 
age  on  the  value,  indemnify  purchasers  and  mortgagees  against 
loss  by  defective  title.  Before  the  Torrens  system  was  intro¬ 
duced,  it  was  in  contemplation  to  form  such  a  company  in 
Toronto.  The  necessity  for  these  companies,  and  the  fact  that 
their  transactions  have  become  a  largo  and  regular  branch  of 
business,  similar  to  life  and  fire  insurance,  in  several  of  the 
larger  cities  of  the  Union,  is  a  sad  reflection  on  the  practical 
intelligence  of  legislators  in  that  country. 


“Coming  now  to  our  own  Province  of  Ontario,  and  includ¬ 
ing  therewith  the  Province  of  Manitoba  and  the  Northwest 
Territories,  all  of  which  adopted  the  Ontario  system  we  And 
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that  at  a  very  early  period  in  its  liistory  a  .sy&.  :m  pf  registration 
of  deeds  was  estat)lished  whieli  provided  for  the  recording  of 
memorials  of  all  instruments  affecting  land  in  books  to  be 
provided  for  each  municipality.  The  first  Registry  Act  was 
passed  at  Newark  (now  Niagara)  in  in  the  Fourth  Session 
of  the  First  Parliament  of  Upper  Canada.  Registry  of  instru¬ 
ments  was  at  first  optional,  but  was  made  compulsory  in  1851  • 
No  provision  appears  to  have  boon  made  in  that  Act  for  keeping 
an  index  of  the  lot,  block  or  parcel  of  land  affected,  but  the 
practice  of  keeping  such  an  index  was  generally  followed,  and 
in  1805  was  made  obligatory.  This  plan  of  lot  indexing  was 
a  material  improvement  on  the  plan  of  a  general  registry,  with 
an  index  of  the  names  of  grantors  only — such  as  prevails  in 
the  United  States  and  in  the  Maritime  Provinces.  After  the 
lapse  of  years,  however,  from  the  subdivision  of  original  lots, 
the  multiplication  of  registries,  death  and  intestacy  of  owners, 
incompetent  conveyancing,  and  other  causes,  expense,  delays, 
uncertainty  and  insecurity,  in  regard  to  land  titles,  gave  fre¬ 
quent  cause  of  complaint,  sometimes  of  litigation.  Various 
measures  were  from  time  to  time  passed  by  the  Legislature, 
with  a  view  to  remedy  some  of  the  more  prominent  evils. 
Among  these  were  the  Act  of  1865,  before  referred  to,  which 
provided  among  other  things  for  the  registry  of  deeds  in  full, 
instead  of  by  memorial;  and  the  sever.al  Acts  simplifying  the 
barring  of  entails,  providing  short  forms  of  conveyances, 
reducing  the  time  when  undisturbed  possession  constitutes  a 
good  title,  and  The  Quieting  Titles  Act.  .  , 

“Beneficial  as  these  measures  were  in  mitigating  some  of 
the  causes  of  complaint,  they  did  not  reach  the  root  of  the  evil. 
The  inherent  defects  of  a  system  which,  before  an  opinion  can 
be  formed  as  to  the  validity  of  any  title  to  land,  necessitates 
an  investigation  by  a  professional  expert  into  the  validity  of 
every  conveyance,  or  passage  by  devolution,  or  by  legal  process, 
back  to  the  issue  of  the  patent,  which  must  be  repeated  every 
time  a  transaction  takes  place,  involving,,  may  be,  the  examina¬ 
tion  of  hundreds  of  entries;  that  surrounds  the  transfer  of  land 
with  so  many  traps  and  pitfalls  and  uncertainties  that  some¬ 
times  nothing  short  of  a  judicial  decision  can  conclusively 
determine  the  questions  that  arise;  that  preserves,  in  regard 
to  the  transfer  of  the  smallest  and  most  inexpensive  piece  of 
land,  an  elaborate  verbiage,  required  for  no  other  description 
of  property,  cannot  be  cured  by  stripping  off  some  of  its  more 
obnoxious  features.  It  must  be  entirely  swept  away. 
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“Altliougli  in  sucocssl'ul  opomtion  for  tliiriy  years  past  in 
Australia,  the  "I’orrcns  system  was  first  brought  to  the  knowledge 
of  the  Canadian  }Mil)lic  in  187G,  when  two  articles  appeared  in 
I, he  Canadian  Moiilldy  Magazine,  from  the  pen  of  Mr.  George* 
B.  Holmested,  whose  attention  had  been  drawn  to  the  subject 
by  Mr.  Beverley  .Jones.  To  these  two  members  of  the  legal 
profession,  Canada  is  indebted,  not  only  for  initiating  the 
movement  for  reform,  but  also  for  continued  and  efficient 
service  in  securing  the  adoption  of  the  Torrens  system.  At 
first  the  announcement  that  such  an  improvement  was  possible 
.seemed  almost  beyond  belief.  Gentlemen,  learned  in  the  law, 
ridiculed  the  idea,  and  others,  whose  experience  had  convinced 
them  of  the  hardships  attendant  upon  the  old  system,  feared 
that  the  tidings  were  too  good  to  be  true.  Sub,scqucnt  inves¬ 
tigation,  the  annual  reports  of  the  masters  of  titles  in  the 
Colonics  where  it  was  in  operation,  and  the  official  returns  to 
the  Home  Government,  made  by  the  Governors  of  these 
Colonies,  soon  left  no  room  for  unprejudiced  doubt. 

“In  1883,  the  Canada  Land  Law  Amendment  Association 
was  formed  for  the  avowed  purpose  of  securing  the  abolition 
of  some  of  the  impediments  to  the  safe  holding  and  cheap  and 
.speedy  transfer  of  land,  and  more  especially  to  promote  the 
introduction  of  the  Torrens  system.  A  prospectus  was  issued 
by  the  association  and  largely  circulated.  Were  there  time  it 
would  be  amusing  to  read  some  of  the  able  editorials  and  letters 
on  the  subject  which  appeared  in  the  public  press  at  the  time. 
Some  scoffed,  others  impugned  the  motives  of  the  promoters. 
A  large  proportion  of  the  members  of  the  legal  profession  were 
either  indifferent  or  hostile.  Still,  by  many  prominent  and 
influential  members  of  both  the  press  and  the  legal  profession 
the  question  -was  treated  with  candor,  and  even  at  this  early 
date  in  some  eases  received  a  generous  and  hearty  welcome 
and  support.  Notably  among  these  distinguished  members 
of  the  profession  were  Mr.  Dalton  McCarthy,  Q.C.,  the  Hon. 
Edward  Blake,  the  Hon.  Attorney  General  Mowat,  and  Mr. 
Meredith,  Q.C. 

“Deputations  waited  on  the  members  of  the  three  Gov¬ 
ernments  of  the  Dominion  and  the  Provinces  of  Ontario  and 
Manitoba,  to  which  the  efforts  of  the  association  were  chiefly 
directed,  and  were  courtcou.sly  received.  But  the  subject  was 
new,  and  very  little  hope  was  given  of  any  immediate  practical 
result.  Several  members  of  the  Dominion  Government,  more 
especially  Sir  David  Maepherson,  then  Minister  of  the  Interior, 
and  Sir  John  A.  Macdonald,  evinced  a  warm  interest  in  the 
subject. 
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“Tlio  Hon.  0,  Mowafc,  then,  now,  Premier  of  Ontario, 
while  personally  sympathizing  with  the  movement,  on  more 
than  one  occasion  atlvi.socl  the  officers  of  the  association  that 
in  his  judgment  there  was  no  sufficient  expression  of  the  popular 
will  to  warrant  so  radical  a  change  as  was  proposed  in  the  mode 
of  land  transfer.  While  admitting  that  there  were  grounds  for 
this  view,  the  officers  of  the  association  were  convinced  that 
the  absence  of  aii}’^  strong  oxpre.ssion  of  popular  opinion  was 
not  bocau.se  the  present  system  did  not  afford  abundant  cause 
for  complaint,  but  because  it  was  not  generally  known  that  any 
bettor  system  was  available.  The  people  had  borne  the  burden 
so  long  that  they  supposed  it  to  be  inevitable.  The  associa¬ 
tion,  therefore,  took  steps  to  bring  the  subject  to  the  notice  of 
various  representative  bodies  and  the  general  public.  Depu¬ 
tations  from  the  association  waited  on  several  of  the  city  and 
county  councils,  Board  of  Agriculture,  Grangers’  As.sociation, 
and  Board  of  Trade.  The  prospectus  of  the  association,  an 
address  delivered  by  myself  before  the  Canadian  Institute,  ancl 
other  literature  on  the  subject  were  extensively  circulated. 
The  honorary  secretary  of  the  association  visited  Manitoba 
and  organized  a  branch  a.ssociation  in  that  Province.  I  myself, 
also,  having  other  engagements  in  Manitoba,  paid  several 
visits  to  that  Province,  and  also  vi.sited  the  Northwest  Terri¬ 
tories  and  the  Provinces  of  Nova  Scotia,  New  Brunswick  and 
Prince  Edward  Island,  and  brought  the  subject  before  promi¬ 
nent  representatives  of  each  of  these  Provinces.  Efforts,  in 
many  cases  successful,  were  made  to  enlist  the  powerful  aid  of 
the'  press.  As  the  result,  the  Ontario  House  of  Assembly  was 
flooded  with  petitions  on  the  subject  of  land  transfer  reform, 
and  at  length  cheering  indications  of  ultimate  success  began 
to  present  themselves.  The  late  Premier  of  Manitoba,  Mr. 
Norquay,  was  from  the  first  strongly  in  favor  of  the  new 
method,  and  the  Legislature  of  that  Province  enacted  the  first 
measure  for  adopting  the  Torrens  system  as  a  provincial  scheme, 
which  came  into  force  on  the  1st  July,  1885.  In  the  Province 
of  Ontario  the  new  scheme  was  inaugurated  by  the  Hon.  Mr. 
Mowat  at  the  same  date,  but  with  a  caution  which  was  perhaps 
justifiable  at  the  time,  it  was  made  applicable  only  to  the  city 
of  Toronto  and  the  county  of  York,  Subsequently,  in  response 
to  the  urgent  representations  of  the  association,  the  outlying 
districts  of  Muskoka,  Parry  Sound,  Nipissing,  Algoma,  Rat 
Portage  and  Rainy  River  were  brought  by  Mr.  Mowat  under 
the  new  system;  optionally  as  far  as  land  already  patented  is 
concerned,  but  compulsory  in  respect  to  all  lands  alienated  by 
the  Crown  after  the  Act  came  in  force.  The  lands  in  these 
large  districts  comprise  an  extensive  area,  more  than  one-half 
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of  tlic  whole  Province,  much  of  it  hUII  unpalciiied,  wliich  will 
tiicreforo  nev(!r,  ije  hurclcnctl  with  the  oiil  systein  of  hind 
transfer.  PiJi'inission  has  also  Injcn  Kivon  lo  counties,  citic.s 
and  towns  in  Ontario  to  adopt  the  Toi'rcns  system  on  certain 
conditions,  which  are,  however,  so  onerous  that,  not  one  of 
them  has  yet  availed  itself  of  the  privilege,  d’o  obtain  the 
benefits  of  the  Torrens  systi'in  each  munici])al  council  must 
pass  a  by-law  declaring  it  expedient  to  extend  the  provisions 
of  tlie  Act  to  such  municipality,  and  must  undertake  to  provide 
proper  fireproof  and  other  accommodation  for  an  office  of  land 
titles,  provide  books,  furniture,  stationery,  lightiiif?,  etc., 
become  responsible  for  the  salaries  of  all  officers,  including  the 
registrar  or  master  of  titles,  and  a  proportion  of  the  salary  of 
an  inspector.  These  appointments  are  all  to  be  made  and  the 
salaries  determined  by  the  Government,  the  municipality 
having  no  voice,  their  sole  duty  being  to  jirovide  tbo  money. 
Prom  sixty  to  seventy  new  offices  to  be  built,  and  as  many  new 
officers  to  be  saddled  on  the  country.  Can  any  scheme  more 
extravagantly  costly  be  conceived,  or  one  less  likely  to  be 
adopted?  Instead  of  being  surprised  that  no  municipal  council 
has  adopted  the  scheme,  the  wonder  would  I)e  if  any  one  had 
done  so. 

“Next,  and  most  important  of  all,  the  Dominion  Govern¬ 
ment,  after  patient  and  painstaking  investigation,  decided  on 
adopting  the  Torrens  system  of  land  transfer  for  the  North¬ 
west  Territories,  comprising  all  that  vast  region  extending 
from  the  western  boundary  of  Manitoba  to  British  Columbia, 
and  from  the  boundary  of  the  United  States  to  the  Arctic 
Ocean.  A  bill  with  this  object  in  view  had  been  prepared  some 
time  before  by  Messrs.  Beverley  and  Hcrlrert  C,  Jones,  and  had 
been  presented  to  Parliament  in  two  previous  sessions  by  Mr. 
Dalton  McCarthy,  Q.C.,  M.P.  This  bill,  with  some  modifica¬ 
tions,  was  adopted  by  Sir  Alexander  Campbell,  then  Minister 
of  Justice,  who  introduced  it  in  the  session  of  1884-1885.  To 
give  time  for  its  full  consideration,  the  bill  was  not  enacted  in 
that  session;  but  in  the  following  session,  in  the  hands  of  Sir 
John  Thompson,  it  was  unanimously  carried.  *  *  *  » 

Mr.  George  S.  Holmested,  then  inspector  of 
titles  of  the  High  Court  of  Justice,  in  seconding 
the  resolution  favoring  a  simpler  and  less  expensive 
mode  of  applying  the  Torrens  system  of  land  trans¬ 
fer  to  the  whole  province  of  Ontario,  said  in  part  : 

“It  is  now  fourteen  years  since  I  was  first  led  to  investi¬ 
gate  that  system,  and  from  the  time  I  came  to  understand  it. 
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until  the  present  time,  I  have  never  wavered  in  my  conviction 
of  tlic  great  superiority  of  that  system  over  tliat  which  prevails 
in  Ontario. 

“You  liave  heard  in  the  President’s  address  that  this 
Torrens  system  has  l)ecn  adopted  by  all  the  Australian  Colonics, 
by  the  Parliament  of  Canada  for  the  Northwest  TerritoricSj  by 
the  Legislature  of  Manitoba,  and  also  partially  by  the  Province 
of  Ontario.  The  fact  that  it  has  been  so  adopted  is  .strong 
'prima  fade  evidence  of  its  merits,  but  I  should  lilcc,  if  possible, 
to  convince  everyone  here  present  of  the  propriety  of  voting 
in  favor  of  the  Torrens  system  on  its  merits. 

“In  order  that  you  may  be  able  to  give  an  intelligent 
opinion  on  the  .subject,  it  is  necessary  for  you  clearly  to  under¬ 
stand  in  what  respect  the  Torrens  system  of  registration  differs 
from  the  system  of  registration  of  deeds  which  at  present 
prevails  in  Ontario.  People  who  look  at  the  matter  super¬ 
ficially  may  jump  at  the  conclusion  that  there  is  no  great 
difference  between  the  two  systems,  but  as  a  matter  of  fact 
they  differ  radically.  It  is  quite  true  that  under  our  present 
system  of  registration  we  talk  of  having  ‘a  registered  title,’ 
meaning  thereby  that  all  the  documents  constituting  the  chain 
of  title  arc  registered.  But  if  the  Torrens  system  accomplished 
nothing  more  than  that,  no  one  would  think  it  worth  the  trouble 
of  making  the  change.  Let  us  consider  for  a  moment  what 
the  present  system  of  registration  is  intended  to  do.  It  is 
simply  this:  To  provide  a  public  office  in  which  all  instru¬ 
ments  affecting  the  title  to  land  may  be  recorded.  It  does  not 
pretend  to  provide  any  means  whatever  for  determining  the 
legal  effect  of  instruments  which  are  so  recorded;  and  as  a 
matter  of  fact  instruments  m.ay  be  recorded  against  a  parcel 
of  land,  which,  though  purporting  to  affect  the  title,  have  in 
reality  no  more  legal  effect  on  the  title  than  a  blank  sheet  of 
paper. 

“Let  us,  in  imagination,  go  for  a  moment  to  one  of  our 
registry  offices.  We  want  to  ascertain  the  title  to  a  lot  of  land. 
We  are  shown  what  is  called  an  ‘Abstract  Index,’  in  which  is 
set  forth  a  list  of  all  the  instruments  affecting  the  land  we  are 
inquiring  about.  From  this  it  may  appear  that  therc_  is  a 
perfect  chain  of  titles,  but  no  one  is  safe  in  relying  on  this  index 
alone;  he  must  examine  each  instrument  indexed,  and  carefully 
consider  whether  it  is  made  by  proper  parties,  in  proper  form, 
and  is  duly  executed.  This  he  must  do  at  his  own  risk.  He 
must  determine  for  himself  the  legal  effect  of  each  instrument 
at  the  risk  that  if  he,  or  his  legal  adviser  make  a  mistake,  he 
may  lose  the  land.  And  the  great  trouble  is  that  after  exer¬ 
cising  all  the  care  and  caution  possible,  and  procuring  the  best 
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assistiuit'o,  Koiiio  uiioxpo(!l,(‘(l  flaw  may  bu  tlisdovca’od. 
Let  me  k’ivo  you  a  low  ])ractioMl  iii.staiioos  of  the  way  in  wliicli 
our  prosont  roKislry  Hystem  works. 

“'I'liero  was  a  ea.s(!  of  Ncx  v.  SaJdon  before  Mr.  Justice 
Eobertson  lately.  'Tlie  action  was  broii^lit  to  enforce  a  con¬ 
tract  for  tJio  sale  of  !i  parcel  of  land.  In  this  action  it  appeared 
tli.'it  the  vendor  had  a  (food  re(fistorc'd  title — no  liidvS  in  the 
chain  were  wfintinp:,  no  flaw.s  were  apparent.  It  api)earcd  that 
the  vendor  claimed  as  devisee  under  his  uncle’s  will  and  had 
ofTected  loans  on  the  i)ropcrty,  and  I  believe  had  made  one  or 
two  inortgaRes  to  loan  companies.  Now  very  few  persons,  I 
venture  to  think,  would  (fuess  what  was  the  objection  to  this 
title.  The  will  under  which  the  vendor  claimed  was  in  due 
form,  duly  c.xecuted,  duly  registered,  and  yet  il  urn  of  no  more 
value  than  a  piece  of  waste  paper.  Tlie  difficulty  was  that  after 
the  testator  had  made  his  will,  he  married,  which  had  the  effect 
of  revoking  the  will  (see  R.  S.  0.,  c.  109,  §  20),  so  that  it 
was  absolutely  null  and  void;  and  yet,  as  you  liavc  .seen,  it  was 
nevertheless  registered. 

“There  was  another  case  not  long  ago  before  the  eourts 
of  Munsie  v.  Lindsay  (1  Ont.  Reports,  104;  11  Ont.  Reports, 
520),  in  which  the  facts  were  as  follows:  In  1854  a  man  named 
Munsie  died  leaving  a  will  whereby  he  devised  his  farm  to  his 
widow  for  Jicr  life,  and  then  after  her  death  to  his  son  Robert. 
The  will  was  duly  registered.  Robert  shortly  afterwards  pur¬ 
chased  his  mother’s  life  interest,  and  then  thinking  himself 
owner  of  the  lot  absolutely,  he  sold  it  to  his  brother  James,  who 
subsequently  sold  it  to  the  defendant  Lindsay,  who  bought  on 
the  faith  of  his  vendor  having  a  good  registered  title.  Lindsay 
lived  on  the  lot  and  worked  and  improved  it  for  a  good  many 
years,  thinking,  no  doubt,  to  le.avc  it  as  a  provision  for  hfs 
family  on  his  death.  In  1874,  however,  the  widow  of  the 
test.ator  died,  and  within  ten  years  afterwards  the  heirs  at  law 
instituted  a  suit  against  Lindsay  and  recovered  the  land  from 
him,  on  the  ground  that  the  devise  to  Robert  was  void,  he 
happening  to  have  been  a  witness  to  the  will.  All  the  hard- 
earned  fruits  of  Lindsay’s  labor  were  thus  taken  from  him 
without  any  compensation,  except  a  lien  for  the  value  of  the 
permanent  improvements  he  had  made,  against  which  was  set 
off  an  occupation  rent  for  the  premises  since  the  widow’s 
death.  I  think  that  you  will  confess  that  a  registration  system 
which  leads  to  such  results  is,  to  say  the  least,  not  a  very 
perfect  or  efficient  system. 

“I  will  give  you  another  instance  of  its  effects.  Some 
little  time  ago  a  case  'was  before  the  courts,  Beaty  v.  Shaw 
(14  Ont.  Appeal  Reports,  600),  in  which  the  following  state  of 
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fivcLy  !ii)i)Oiu’ocl;  'Dini'o  wore  (wo  jK’i'.sons,  oxociitor.s  and  trus- 
teo.s  of  mi  ('Hlalc.  One  of  the  tnistcos  owed  a  Hiini  of  money 
to  the  OHtato,  mid  executed  a  morlgaf!;!!  on  a  parcel  of  land  to 
his  eotrusteo  (o  .seeuro  its  payment.  'Tlie  eotnisteo  died,  and 
the  otlier  who  owed  tlio  money  surv'ived  liiin,  and  he  then 
(witliout  paying  the  debt  to  the  trust  estate)  as  surviving 
trustee  and  executor,  dislionestly  executed  a  discliarge  of  his 
mortgage,  which  was  duly  registered.  Ho  tlicn  sold  the  land 
to  the  defendants  in  the  action,  who  bought  it  in  good  faith, 
relying  on  the  mortgage  having  been  discharged.  The  pur¬ 
chasers  worked  it  and  made  valuable  improvements  on  it,  and 
were  somewhat  astonished  after  the  lapse  of  two  years  to  learn 
that  the  discharge  of  mortgage  was  utterly  worthless.  The 
result  of  the  suit  was  to  take  the  land  away  from  them,  with 
all  their  improvements,  without  any  compensation  whatever; 
and  yet  you  will  be  careful  to  observe  that  the  discharge,  or 
what  purported  to  be  a  discharge,  was  duly  registered. 

“I  remember  another  ca.se  where  a  man  had  laid  out  a 
farm  lot  as  a  village  and  cut  it  up  into  a  number  of  .small  lots 
which  he  sold  off.  These  lots  passed  through  different  hands, 
and  some  were  sold  for  taxes.  Unfortunately  the  village  never 
got  beyond  the  paper  stage,  and  after  some  years  all  these  lots 
got  back  into  one  hand,  and  were  together  used  as  a  farm  lot; 
but  the  land  was  practically  unsaleable,  for  in  order  to  investi¬ 
gate  the  title  to  this  farm  lot  you  had  to  e.xamine  and  consider 
no  less  than  600  registrations,  and  the  result  was  the  owner 
had  to  spend  over  1,000  to  quiet  his  title.  *  *  * 

“But  I  will  not  weary  you  with  further  illustrations  of 
the  hazards  which  people  have  to  run  under  our  present 
registry  system.  Let  me,  however,  point  out  to  you  one  other 
defect.  Owing  to  the  necessity  of  each  link  in  the  chain 
having  to  be  perfect  it  is  easy  to  see  that  the  more  transactions 
there  are  recorded,  the  greater  is  the  number  of  defects  likely 
to  be  found  in  the  title;  and  the  result  is  that  the  investigation 
of  titles  extends  sometimes  over  months  and  even  years. 
Some  time  ago  there  was  a  case  before  the  courts  in  which  no 
less  than  144  objections  and  requisitions  had  been  made  on 
the  title  in  question,  and  the  investigation  had  been  going  on 
for  four  months;  and  all  this  means,  I  need  hardly  s.ay,  great 
expense. 

“As  the  results  of  the  present  system  of  registry  we  have, 
therefore,  great  uncertainty  of  title  and  great  expense  and 
delay  in  investigating  titles. 

“Now  let  us  see  what  the  Torrens  system  is  intended  to 
do — but  first  I  may  tell  you  what  it  does  not  do.  It  does  not 
pretend  merely  to  record  the  fact  that  a  deed  or  instrument 
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has  been  made;  and  it  does  not  permit  instruments  to  be 
recorded  as  instruments  affecting  the  title  which  are  in  fact 
of  no  more  legal  effect  than  mere  waste  paper,  as  wo  have  seen 
that  our  present  system  of  registry  does.  What  the  Torrens 
system  aims  at  doing,  and  actually  does,  is  to  record  the  title, 
i.  e.,  the  legal  effect  of  all  instruments  affecting  the  land.  In 
order  to  bring  property  under  this  .system,  it  is  necessary  that 
the  title  of  the  person  claiming  to  be  first  registered  as  owner 
should  be  investigated  by  a  public  officer;  the  title  having  been 
proved  to  his  satisfaction,  it  is  then  registered — not  the  string 
of  deeds  under  which  the  owner  claims,  but  the  fact  that  the 
'person  who  has  thus  established  his  title  is  the  owner  of  the 
properly;  and  if  his  title  is  subject  to  any  qualifications,  mort¬ 
gages,  or  otherwise,  these  are  also  specially  stated  in  the 
register.” 

The  foregoing  extracts  set  out  with  some  full¬ 
ness  the  steps  leading  up  to  the  adoption  of  the 
Torrens  system  in  Canada. 

It  will  be  noticed,  however,  that  claim  is  made 
that  the  Torrens  system  Avas  first  brought  to  the 
notice  of  the  Canadian  public  in  1876.  Perhaps, 
strictly  speaking,  this  is  incorrect,  for  British 
Columbia  had  adopted  a  sj^stem  drawn  to  a 
large  extent  from  the  Torrens  system  before  its 
entry  into  the  Canadian  confederation.  The  history 
of  the  adoption  of  this  system  in  British 
Columbia  is  given  with  some  fullness  in  the 
judgment  of  Crease,  J.,  in  Re  8hothoU}~  The 
system  was  introduced  by  legislation  into  Vancouver 
Island  as  early  as  the  18th  January,  1861. 
Vancouver  Island  Avas  then  a  separate  and  distinct 
colony  from  the  mainland  knoAA’n  as  British  Columbia. 
When  these  Avere  united  on  the  19th  November, 
1869,  the  Vancouver  Island  system  AA^as  continued 
over  the  AA^hole  of  the  ncAv  colony,  superseding  the 
system  of  registration  of  assurances, 

“Eegistration  by  copy;  copying  the  deeds  line  for  line,  blot 
for  blot,  error  for  error,” 

!ind  the  system  of  .the  united  colonies  then  confederated 

1  B.  C.  R.  Pt.  2  p.igc  337. 
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with  the  Dominion  of  Canada,  was  embodied 
in  The  Land  Registry  Ordinance,  1870.  The  draughts¬ 
man  of  The  Vancouver  Island  Land  Registry  Act, 
1861,  had  before  him  the  draft  of  the  bill  to  put  the 
Torrens  system  into  force  in  South  Australia,  which 
had  reached  British  Columbia  through  the  Imperial 
Colonial  Office,  but  the  system  was  adapted  to  meet 
the  "peculiar  circumstances  of  the  colony  and  the 
English  system  of  conveyancing  there.”  Regis¬ 
tration  was  not  made  compulsory,  and  there  was 
introduced  into  it  a  progressive  feature  which  is  not 
a  feature  of  any  of  the  Australian  Acts,  or  of  any  of 
the  Acts  of  Manitoba  or  of  the  former  Northwest 
Territories,  or  the  present  Provinces  of  Saskatchewan 
and  Alberta.  The  first  title  which  could  be  registered 
was  the  "absolute”  fee  which  was  prima  facie  evidence 
of  title  only.  After  such  a  title  had  been  on  the 
register  for  seven  years  the  owner  might  convert  his 
absolute  fee  into  an  "indefeasible  fee,”  obtaining  a 
certificate  of  indefeasible  title  which  corresponded 
very  closely  with  the  certificate  of  title  under  the 
true  Torrens  system.  Progress  was  a  principle  of  the 
Act.  For  some  time  it  was  the  practice  that  each 
new  owner,  even  though  claiming  under  the  owner 
of  an  indefeasible  fee,  could  only  perfect  his  own 
title  into  an  indefeasible  fee  after  the  lapse  of  seven 
years  and  it  was  so  judiciallj’’  decided  in  Re  Trimble,^'-^ 
but  the  case  of  Re  Shotbolt,  ante,  set  this  right,  so 
that  the  holder  of  an  indefeasible  fee  could  pass  a 
title  of  the  same  nature  to  his  purchaser. 

The  requirement  for  the  lapse  of  seven 
years  has  been  abandoned,  although  in  British 
Columbia  the  holder  of  an  absolute  fee  may  convert 
his  title  into  an  indefeasible  fee,  but  only  upon 
being  able  to  satisfy  the  registrar  that  "  a  good  safe 
holding  and  marketable  title  has  been  established,” 
and  a  person  may,  if  he  has  the  necessary  title, 

”  1  B.  C.  R.  Ft.  2,  page  321.  “  B.  C.  Act  of  1906,  c.  78. 
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obtain  an  indefeasible  fee  without  going  through  the 
intermediate  stage.  Neither  was  there  in  British 
Columbia  any  guarantee  or  assurance  fund.  This 
fund  was  established  for  the  first  time  in  British 
Columbia  in  1898  and  ai^plies  only  to  land  on  the 
register  of  indefeasible  fees.  Furthermore,  the  Act 
in  British  Columbia  did  not  and  docs  not  now  provide 
for,  and,  in  fact,  compel  the  use  of  the  extremely 
simple  forms  for  the  passing  or  creation  of  interests 
in  land  under  the  Act  as  in  the  true  Torrens  Acts, 
and  while  such  is  not  a  necessity  of  a  system  of 
registration  of  title,  it  is  one  of  the  strong  features 
which  makes  the  true  Torrens  system  so  easily 
workable.  This  is  in  effect  a  great  means  of  accom¬ 
plishing  the  twofold  object  of  the  Act,  namely,  to 
simplify  the  law  relating  to  the  transfer  and  incum¬ 
brance  of  land  and  facilitate  its  transfer.  It  is  a  fact 
that  by  the  successive  amendments  to  the  British 
Columbia  Land  Registry  Act  in  recent  years  the 
register  of  indefeasible  fees  has  been  approximating 
more  and  more  to  the  register  under  the  Torrens 
system  in  the  prairie  provinces  of  Canada,  but  so 
long  as  there  are  so  many  and  great  differences  in 
the  working  out  of  the  two  sets  of  Acts,  it  was  found 
impossible  and  likely  to  lead  to  extreme  confusion 
to  attempt  to  include  in  this  work  a  discussion  of 
the  British  Columbia  Act  in  all  its  bearings. 

In  regard  to  the  Ontario  Act,  introduced  in  1885 
under  circumstances  which  have  been  outlined, 
it  has  already  been  pointed  out  that  this  Act  is 
based  upon  the  English  Act  of  1875.  That  Act  was 
adapted  to  the  country  where  titles  to  land  were 
growths  of  centuries  and  where  custom  and  precedent 
exercised  an  extremely  powerful,  if  not  entirely 
dominating,  influence.  It  is  naturally  to  be  expected 
that  in  such  a  case  the  framers  of  such  an  Act  would 
not  attempt  to  deal  with  land  titles  in  the  bold  and 
thoroughgoing  fashion  adopted  in  the  new  colony 
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of  Australia,  where  a  large  part  of  the  land  had  not 
passed  from  the  Crown  at  all  and  where  none  of  the 
titles  had  any  history  behind  them  compared  to 
what  is  to  be  found  in  the  case  of  any  piece  of  land 
in  England.  The  circumstances  of  the  Province 
of  Manitoba  and  of  the  Northwest  Territories  in 
1885  and  of  the  new  jirovinccs  in  1906,  corre¬ 
sponded  much  more  closely  with  the  state  of  affairs 
in  Australia  than  with  that  in  England  and  indeed  in 
Ontario,  and  it  is  not  surprising  therefore  to  find  a 
difference  between  the  Acts  inthe  prairie  provinces  and 
that  of  Ontario  corresponding  to  that  which  is  found 
between  the  Australian  Acts  and  the  English  Acts  of 
1875  and  1897.  The  Ontario  Act  provides  for  three 
varieties  of  title,  possessory,  qualified  and  absolute. 
The  absolute  title  corresponds  to  the  title  certified  to 
under  the  ordinary  certificate  of  title  of  land  in  fee 
simple  under  the  Torrens  systems  in  Australia  and  the 
prairie  provinces  of  Canada.  The  term  "possessory 
title”  may  be  misleading  to  some,  for,  when  used  in 
ordinary  legal  parlance,  it  refers  to  a  statutory  title 
which  the  occupant  has  acquired  by  length  of 
possession,  whereas  in  the  Ontario  Act  it  means 
simply  the  registration  of  the  title  of  anyone  in 
possession,  and  was  adopted  as  the  phraseology  in 
the  Ontario  Act  only  because  of  a  slavish  copying 
of  the  English  legislation.  A  possessory  certificate 
does  not  obviate  the  necessity  for  searching  the 
title  prior  to  the  time  of  the  registration  of  the  first 
certificate,  but  it  prevents  the  formation  of  further 
links  in  the  chain  of  title  except  on  the  register  and 
therefore  in  time,  by  the  operation  of  the  Statute  of 
Limitations,  ripens  into  as  effective  a  title  as  an 
originally  absolute  title.  Neither  did  the  Ontario 
Act  attempt  to  confine  the  creation  of  interests  in 
land  altogether  to  the  register.  Section  68  (1)  of 
the  present  Act  of  that  Province  says: 


1  Geo.  V,  c.  28  (1911). 
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"No  person  other  than  the  registered  owner  thereof  shall 
be  entitled  to  transfer  or  charge  registered  freehold  or  leasehold 
land  by  a  registered  disposition.” 

Section  68  (2) : 

“Subject  to  the  maintenance  of  the  estate  and  right  of  such 
owner,  any  person  having  a  sufficient  estate  or  interest^  m  the 
land  may  create  estates,  rights,  interests  and  equities  in 
the  same  manner  as  he  might  do  if  the  land  were  not  registered.” 

This  provision,  which  also  appears  in  the  English 
Acts,  as  interpreted  by  Casual  and  Counties  Bank 
V.  Rhodes, has  carried  the  theory  of  the  Act  in  a 
divergent  direction  to  that  of  the  strict  Torrens  Acts. 
Notwithstanding  the  similarity  in  a  great  many  ways 
between  the  absolute  title  of  the  Ontario  Act  and 
the  registered  title  in  the  Acts  of  Manitoba,  Sas¬ 
katchewan  and  Alberta,  the  great  differences  in  detail 
as  in  the  case  of  the  British  Columbia  Act,  render 
it  unwise  to  attempt  to  include  the  Ontario  Act  in 
this  work,  although  the  cases  under  that  Act  which, 
as  compared  with  the  body  of  law  which  has  grown 
up  around  the  system  in  the  western  provinces, 
are  very  few,  will  nevertheless  be  freely  drawn  upon 
for  authority  and  analogy. 

The  progress  and  growth  of  the  systems  in  the 
Provinces  of  Manitoba,  Saskatchewan  and  Alberta 
and  in  the  Northwest  Territories,  is  set  out  in  the 
Appendix.  There  is,  however,  one  more  province 
of  the  Dominion  which  has  introduced  a  tentative 
system  of  registration  of  title.  On  the  3rd  of  March, 
1904,  The  Land  Titles  Act  of  Nova  Scotia  was  passed. 
By  the  last  section  of  this  Act  it  came  into  force 
for  voluntary  registration  thereunder  in  any  county 
only  upon  proclamation  by  the  Lieutenant  Governor 
in  Council.  Such  orders  have  been  made  bringing 
the  Act  into  force  in  the  counties  of  Halifax,  Col¬ 
chester  and  Annapolis,  but  nothing  has  been  done 
under  it  in  any  of  - them  and  the  Act  is  practically 

■S  72  L.  J.  Ch.  33G  ;  (1903)  1  Ch.  631. 
w  3  &  4  Edw.  VII,  c.  47. 
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a  dead  letter.  In  its  outline  it  is  more  purely  and 
simply  an  Act  for  the  registration  of  title  as  dis¬ 
tinguished  from  an  Act  having  for  its  purpose  also 
the  simplification  of  title,  than  any  other  of  the 
Torrens  Acts,  Statutory  forms  arc  prescribed 
by  section  43.  Any  other  forms  in  general  use  are 
equally  acceptable.  The  titles  arc  divided  into 
“posse.ssory,’’  “qualified”  and  “absolute”  as  in 
Ontario.  It  is  provided  that: 

“No  iastriimont  excepting  a  will  or  Ica.se  for  a  term  not 
greater  tlian  three  years,  purporting  to  convey  or  affect  any 
registered  land,  shall  take  effect  so  as  to  convey  or  bind  the 
land  but  shall  operate  only  as  a  contract  between  the 
parties  and  as  evidence  of  authority  to  the  registrar  to  make 
registration  and  the  transfer  or  other  conveyance  shall  not  be 
deemed  to  be  olTected  until  registration  is  made.” 
Instruments,  however,  upon  registration,  aijpear  to 
have  the  same  effect  as  the  same  instruments  where 
registration  is  not  required.  A  mortgage  is  fore¬ 
closed  in  the  same  manner  as  a  mortgage  of  un¬ 
registered  land.  A  radical  difference  from  the  other 
Acts  is  that  trusts  are  recognized.  Trustees  may 
be  registered  and  referred  to  in  certificates  of  title, 
and  registered  dealings  may  then  be  had  with 
the  land  covered  by  such  certificate  only  upon  the 
terms  of  the  trust. 

The  Torrens  system  has  also  been  introduced 
to  a  small  extent  in  the  United  States,  but  the 
question  of  constitutionality  makes  the  progress  of 
the  system  difficult.  In  1895  an  Act  for  the  regis¬ 
tration  of  titles  was  passed  in  Illinois  but  was  declared 
unconstitutional  by  the  Supreme  Court  on  the  ground 
that  it  conferred  "judicial  powers  on  the  registrars 
and  the  examiners  of  title.  Another  Act  was  passed 
in  that  State  in  1897,  which,  as  amended  in  1907, 
constitutes  the'  present  basis  of  registration  in 
Illinois.  The  California  Act  was  passed  in  1897  and 
has  not  been  amended  and  very  few  registrations 
have  been  made  under  it.  The  Massachusetts  Act 
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was  passed  in  1898  and  amended  subsequently 
from  time  to  time.  The  Oregon  Act  was  passed  in 
1901,  copied  almost  wholly  from  the  Illinois  Act  of 
1897.  An  Act  was  passed  in  Minnesota  in  1901, 
in  Colorado  in  1903  and  in  Washington  in  1907. 
The  Philippine  Islands  adopted  an  Act  in  1902,  and 
the  Territory  of  Haivaii  in  1903.  The  indemnity 
fund  provided  by  the  Ohio  Act  was  declared  un¬ 
constitutional  and  the  Act  repealed  in  1898. 

It  would  perhaps  not  bo  out  of  place  to  add  a 
few  comments  on  the  success  of  the  system  where  it 
has  seen  its  fullest  development  in  Canada,  namely 
in  Manitoba,  Saskatchewan  and  Alberta.  Generally 
speaking,  while  from  time  to  time  there  are  occasions 
to  find  fault,  often  reasonably,  with  particular 
instances  of  mal-administration,  it  may  safely  be  said 
that  it  would  bo  hard,  if  not  impo-ssible,  to  find  anyone 
who  would  revert  to  the  old  system  of  registration 
of  deeds.  The  fact  of  the  growth  of  the  system  in 
Manitoba  where  it  is  optional,  the  "old  system” 
existing  side  by  side,  is  striking  evidence  of  the  value 
of  the  Torrens  system,  especially  where  administered 
in  a  liberal  spirit,  untrammelled  by  unnecessary  tech¬ 
nicalities.  The  expense  of  bringing  land  under  the 
"new  system”  has  not  proven  a  barrier,  as  against 
the  increased  salability  of  land  under  that  system. 
It  is  not  infrequent  in  contracts  for  a  purchaser  to 
stipulate  for  a  Torrens  title.  This  is  notwithstand¬ 
ing  the  fact  that,  while  Manitoba  cannot  show 
titles  going  back  one  hundred  years,  it  has  yet  been 
in  existence  long  enough  to  have  produced  titles  of 
some  complication  and  containing  a  very  large 
number  of  instruments.  The  matter  of  expense 
in  bringing  land  under  the  system  is  intimately 
connected  with  another  feature,  namely  the  attitude 
of  the  officials  of  the  system  toward  technical  defects. 
If  that  attitude  be  that  the  minutest  objection  unsat¬ 
isfied  is  a  bar  to  the  registrar,  and  the  assurance 
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fund  back  of  him,  from  accepting  any  responsibility, 
then  the  system  becomes  expensive  and  burdensome 
and  to  this  attitude  may  i)robabl3''  be  attributed  the 
failure  of  the  system  to  advance  in  some  of  the  older 
jurisdictions.  But  if,  as  is  the  case  in  practice  in 
Manitoba,  the  registrar  is  at  liberty  to  substitute 
moral  certainty  for  legal  certainty  where  the  latter 
is  not  available,  acting  on  the  view  that  the  purpose 
of  the  Act,  and  of  the  assurance  fund,  is  to  facilitate 
the  transfer  of  land,  in  that  case  the  system  be¬ 
comes  correspondingly  advantageous  and  popular. 

It  is  true  also  that  the  expense  attached  to 
operations  under  the  system  is  higher  than  under  the 
old  system,  especially  in  Saskatchewan  and  Alberta, 
where  a  percentage  is  payable  to  the  assurance  fund 
on  each  transfer,  instead  of  only  on  the  first  bringing 
under  the  system,  as  in  Manitoba.  But  laymen  who 
have  had  experience  with  both  systems  are  found 
to  be  the  first  to  appreciate  that,  for  this  additional 
cost,  they  obtain  in  greater  proportion,  greater 
security  of  title  on  the  one  hand,  and  a 
title  more  easily  disposed  of  on  the  other. 
From  the  point  of  view  of  the  legal  profession 
the  time  saved  in  searching  and  searching  over 
again  is  inestimable.  •  The  other  side  of  this  is, 
of  course,  that  a  class  of  work  for  which  considerable 
fees  were  collected  under  the  old  system  is  largely 
abol'shed  under  the  new.  But  as  in  every  other  legal 
reform  the  general  rule  holds  that  in  the  long  run 
the  egal  profession  does  not  suffer  in  pocket,  and 
cer  ainly  not  in  reputation,  by  the  clearing  away  of 
“old  lumber”  and  making  access  to  the  real  benefits 
of  the  law  more  easy.  Certainly  the  legal  profession 
of  these  provinces  would  never  willingly  go  back  to 
the  old,  Avasteful  and  wearisome  system  of  searches 
back  to  the  beginning  on  every  successive  transaction. 

An  objection  is  sometimes  made  that  operations 
under  the  new  system  are  sloAver  than  under  the  old. 
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Here  again  it  is  a  question  of  a  balance  of  conven¬ 
iences.  The  culminating  point  of  a  sale  ti’ansaction 
so  familiar  to  conveyancing  practitioners  in  the  older 
provinces,  when  with  all  due  form  the  solicitor  for 
the  vendor  attended  at  the  registry  office  with  the 
deed,  and  at  the  same  time  the  solicitor  for  tlYc 
purchaser  with  the  money,  and  having  made  final 
searches,  deed  and  money  were  exchanged  and  the 
deed  handed  to  the  registrar  with  the  assurance  that 
sueh  title  as  there  was  was  thereby  crystallized,  has 
no  counterpart  under  the  new  system.  No  matter 
how  completely  up  to  date  a  registry  office  under  the 
new  system  may  be  the  necessity  for  examination 
of  instruments,  having  regard  both  to  the  form  and 
contents  of  the  instruments  themselves  and  to  the 
state  of  the  register  at  the  moment  of  registration, 
renders  it  in  the  nature  of  things  impossible  for  the 
purchaser  in  such  a  case  to  know  be3mnd  peradven- 
ture  that  his  transfer  will  obtain  registration,  and 
without  that  he  cannot  know  he  is  getting  what  he 
is  paying  his  money  for.  Therefore  a  practice  of 
holding  money  in  trust,  either  with  solicitors  or  in 
banks,  pending  registration  as  agreed  on,  has  grown 
up.  It  is  true  it  is  slower — varying  from  a  day  or 
two  to  as  high  as  three  weeks — a  delay  in  such 
latter  case  which  should  be  attributed  to  a  poorly 
managed  office  where  it  occurs,  and -not  put  down  as 
a  necessary  accompaniment  of  the  system.  But 
in  any  case,  so  satisfactory  are  the  results  of  the 
unimpeachable  title  felt  to  be  when  obtained,  that, 
as  in  the  case  of  the  cost,  it  is  felt  that  the  results 
justify  the  small  disadvantage,  and  suggestions 
of  reform  are  directed  where  necessary  to  the  adminis¬ 
tration  of  the  system,  not  to  its  abolition. 

The  administration  of  the  system  as  distin¬ 
guished  frorn  its  general  principles  except  in  its 
broader  outlines  cannot  be  gathered  with  certainty 
from  the  Acts.  Especially  is  this  the  case  in  Mani- 
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toba.  In  that  province,  indeed,  it  is  admitted  that 
their  legislation  contemplates  laying  down  the  prin¬ 
ciples  to  bo  followed  and  results  to  be  reached  by  the 
system,  leaving  out  the  details,  so  as  to  permit  of 
elasticity  in  the  everyday  administration.  In  the 
other  jurisdictions,  a^  much  greater  acquaintance 
with  the  procedure  thereunder  can  be  obtained  from 
a  perusal  of  the  Acts  themselves.  Both  of  these 
legislative  views  have  something  in  them  to  specially 
commend  them.  But  what  is  of  more  importance 
from  the  point  of  view  of  making  the  working  of 
the  Torrens  system  of  the  greatest  advantage  to  the 
public  generally  is  that  the  principle  of  administra¬ 
tion  should  be  the  securing  to  all  persons  affected 
its  benefits  wherever  possible  and  not  its  own 
technical  perfection.  Even  the  comparatively  brief 
history  of  the  system  in  Canada  so  far,  shows  that 
given  this  guiding  principle  in  administration  and  on 
the  other  side  an  appreciation  by  the  public  and  legal 
profession  that  the  simplicity  of  the  system  does  not 
mean  laxity,  and  that  accuracy  in  conveyancing  is 
requisite  for  the  satisfactory  working  of  the  system, 
it  is  bound  to  continue  growing  in  public  favor. 
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THE  MACHINERY  OF  THE  SYSTEM 
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b.  Registrar  General. 

c.  Master  of  Titles. 

cl.  Inspector  of  Land  Titles  Offices. 

0.  Registrar  or  District  Registrar, 
f.  Judges  of  Superior  Courts. 

§  8.  BOOKS. 

a.  In  General. 

b.  Day  Book. 

c.  General  Register — Execution  Register. 

d.  Certificate  of  Title. 
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(c)  Common  to  Alberta,  Saskatchewan  and  the 
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(c)  Peculiar  to  Saskatchewan. 
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(5)  THE  LAND. 

(6)  ADDRESS  OF  OWNER. 

(7)  INCUMBRANCES. 

e.  Duplicate  Certificate  of  Title. 


§  7.  OFFICIALS, 
a.  In  General. 

The  administration  of  real  property  laws  of 
all  description  is  under  section  92  of  The  British 
North  America  Act  a  matter  for  the  provinces,  and 
is  in  each  province,  in  practice,  placed  under  the 
control  of  the  department  of  the  attorney  general.^ 

*  Sask.  21;  Alta.  10;  Dorn.  28. 
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Under  this  general  control  the  actual  working  officers 
of  the  Torrens  system  in  each  province  are  ranged. 
In  the  Yukon  and  Northwest  Territories  the  Domin¬ 
ion  Government  has  the  matter  under  its  juris¬ 
diction. 


b.  Registrar  General. 

In  Manitoba  a  registrar  general  is  provided  for 
by  section  8  of  The  Real  Properly  Act,  but  so  far  no 
powers  and  duties  have  been  prescribed  by  Order  in 
Council  under  the  Act  pursuant  to  that  section.  In 
practice,  however,  the  registrar  general  in  Winnipeg 
has  for  many  years  been  looked  upon  and  consulted 
as  the  directing  head  of  the  system  in  Manitoba, 
with  perhaps  more  real,  if  less  nominal,  authority 
than  the  head  of  the  system  in  any  other  province. 
The  registrar  general  must  approve  of  all  sales  by 
executors  or  administrators  where  infants  or  lunatics 
are  beneficially  interested  or  where  adult  heirs  or 
devisees  do  not  concur  and  there  are  no  debts.’ 

c.  Master  of  Titles. 

In  Saskatchewan  the  head  of  the  administration 
of  The  Land  Titles  Act  is  the  master  of  titles.’ 
This  officer  has  so  far  as  the  statutes  show  a  much 
more  extended  jurisdiction  than  the  corresponding 
officer  in  any  of  the  other  systems.  In  addition  to 
having  the  general  supervision  of  the  work  of  the 
offices,  he  is  constituted  the  appellate  tribunal  from 
the  registrars,  references  and  petitions  from  them  or 
their  rulings  both  being  taken  to  the  master,  whereas 
in  Alberta  and  Manitoba  that  jurisdiction  is  exercised 
by  a  judge,  as  defined  in  the  Acts,  acting  as  persona 
designata*  The  decisions,  therefore,  of  the  master 
of  titles  in  Saskatchewan  appear  to  be  placed  on  a 
par  with  the  decisions  of  the  judge  of  the  superior 

*  5  &  6  Edw.  VII  (1906);  Man.  c.  21,  §  2. 

"Sask.l6.  „ 

‘  Sask.  146,  147;  Man.  121;  Alta.  112,  113;  Dom.  152,  153. 
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courts  of  the  other  provinces  actinia  as  such  persona 
desi(/n(Ua,  and  references  arc  accordingly  made  to 
such  decisions  in  this  work. 

d.  Inspector  of  Land  Titles  Offices. 

In  Alberta  the  head  of  the  system  is  the  inspector 
of  land  titles  offices.’’’  His  duties  correspond  as  far 
as  tlioy  go  to  the  duties  of  the  master  of  titles  in 
Saskatchewan,  but  he  has  not  the  very  important 
powers  of  hearing  references  and  petitions  and_  of 
passing  on  the  title  of  lands  for  which  application 
to  bring  under  the  system  has  been  made. 

The  inspector  of  land  titles  offices  in  the  Terri¬ 
tories  lias  the  same  powers  with  the  same  limitations 
as  the  same  officer  in  Alberta.” 

c.  Registrar  or  District  Registrar. 

Next  to  the  foregoing  officers  comes  the  officer 
who  is  really  the  pivotal  point  of  the  system,  the 
"registrar”  or  "district  registrar,”  as  the  case  may 
bc.^  The  name  "district  registrar”  is  used  in 
Manitoba  to  distinguish  a  registrar  under  The  Real 
Property  Act  or  "new  system”  from  a  "registrar” 
under  The  Registry  Act  or  "old  system.” 

The  duties  of  the  registrar  are,  speaking  gener¬ 
ally,  to  administer  the  Act  within  his  district.  The 
registrar  or  district  registrar,  in  each  case,  must  be 
a  barrister,  and  to  insure  impartiality  in  the  adminis¬ 
tration  of  the  Acts,  is  expressly  prohibited  from 
engaging  in  any  business  that  could  conflict  with  his 
duties  as  registrar.®  He  is,  however,  protected 
from  personal  liability  so  far  as  regards  all  acts 
bona  fide  done  by  him  in  the  exercise  or  the  supposed 
exercise  of  his  duties,  which  protection  is  likewise 
cast  over  all  the  officers  administering  the  Torrens 

'  Alta.  7. 

'  Alta.  5;  Dom.  23. 

’’  Man.  8;  Sask.  18;  Alta.  8;  Dom.  25. 

8  Man.  16;  Sask.  22;  Alta.  18;  Dom.  33.  . 
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Acts.”  Hi.s  duiic.s,  liowcvcr,  ctid  with  administering 
the  Act  strictly  as  Jio  linds  it.  It  lias  been  laid 
down  by  the  Full  Court  of  Victoria  that  he  .should 
not  make  a  practice,  even  for  beneficent  ends,  of 
protecting  i)ersons,  for  example  creditors,  where  it 
is  not  so  provided  in  the  Act.  The  court  pointed 
out  that  if  he  should  at  some  time  neglect  so  to  do, 
a  right  might  be  set  up  against  the  assurance  fund 
by  such  persons  (creditors  in  that  case)  on  the 
ground  that  the  recognized  practice  had  been  dc- 
jDarted  from.'"  For  ho/ia  Jidc  errors  or  omissions 
made  by  the  registrar  or  by  his  clerks,  for 
whose  errors  and  omissions  he  is  responsible, 
the  assurance  fund  is  provided."  Upon  the 
registrar  is  laid  the  duty  in  the  first  instance  of 
examining  the  title  to  land  for  which  application 
is  made  to  bring  the  same  under  the  Act.  In  British 
Columbia  an  examiner  of  titles  is  provided.'"  There 
are  also  officials  called  examiners  of  title  in  Mani¬ 
toba,'"  but  they  act  merely  through  the  registrar. 
It  is  also  the  duty  of  the  registrar  to  pass  on  the  fit¬ 
ness,  or  otherwise,  for  registration  of  all  documents 
presented  for  that  purpose.  The  principles  upon 
which  the  registrar  acts  in  bringing  or  refusing  to 
bring  land  under  the  Act  and  in  rejecting  or  passing 
instruments  arc  discussed  post  pages  44  and  74. 

To  what  extent  the  functions  of  the  registrar 
are  purely  ministerial,  or,  on  the  other  hand,  are 
discretionary  or  judicial,  has  been  frequently  the 
subject  of  judicial  comment.  Briefly,  it  may  be 
said  the  functions  of  the  registrar  are  strictly 
ministerial  in  so  far  as  he  can  only  carry  out  the  terms 
of  the  Act;  no  judicial  poAver,  that  is  to  say  as 
affecting  rights  of  parties  outside  of  the  Act,  can  be 

5  Man.  19;  Sask.  23;  Alta.  143;  Dorn.  34. 

Ex  parte  Wisewould,  16  V.  L.  R.  149  (full  court). 

“  Morris  v.  Bentley,  2  Terr.  L.  R.  253,  at  page  272. 

*=  B.C.  7. 

Man.  16. 
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inferred;  if  it  exists  in  any  case,  it  must  be  expressly 
conferred.  In  Manitoba,  such  discretionary  power 
has  been  exjiressly  conferred  to  determine  tlic  right 
to  priority  of  an  instrument  presented  for  registration 
over  a  prior  registration  of  a  certificate  of  judgment.^’’’ 
On  the  other  hand,  in  Manning  v.  the  Conmmsioner 
of  Titles,  on  aiipeal  to  the  Privy  Council  from  the 
Supreme  Court  of  Westei’ii  Australia,'®  application 
had  been  made  to  bring  land  under  the  Act,  and  it 
was  held  that  notwithstanding  that  the  literal 
provisions  of  the  Act  had  been  complied  with  by 
the  applicant,  the  commissioner  of  titles  had  a  right 
to  reject  the  title  on  account  of  certain  depositions 
on  oath,  which  he  had  taken,  which  tended  to  throw 
doubt  on  the  ajiplicant’s  possession.  Commenting 
on  section  18  of  the  Western  Australia  Act,  Lord 
Hobhouse,  delivering  the  judgment  of  the  board, 
said. 

“If  the  commiH.ssioner  finds  that  no  transaction  affecting 
the  land  lia.s  been  registered  under  any  general  Act,  section  18 
says  that  ‘  ho  sliall  direct  tlie  registrar  to  bring  the  land  under 
the  operation  of  this  Act  by  registering  a  certificate  of  title.’ 
According  to  the  literal  force  of  sections  17  and  18  any  person 
may  appear  claiming  to  be  the  owner  of  land  alienated  in  fee  by 
the  Crown,  and  if  there  has  been  no  previous  registration  the 
commissioner  has  absolutely  nothing  to  do  but  to  direct  the 
registrar  to  enter  a  certificate  of  title.  It  is  felt  by  all  that  such 
a  conclusion  js  irrational  and  the  appellant’s  counsel  do  not 
contend  for  it.  They  admit  that  the  commissioner  must  have 
some  power  of  inquiry  and  discretion  to  accept  or  reject  an 
application,  but  they  cannot  point  to  any  words  of  the  Act 
which  expressly  confer  those  powers  on  him. 

“As  regards  section  18  then  it  is  not  disputed  that  the 
commissioner  is  an  official  bound  to  exercise  his  intelligence 
and  not  a  mere  machine,  as  the  literal  force  of  the  words  Avould 
make  him.’’ 

“  Re  Massey  and  Gibson,  7  Man.  L.  R.  172;  Wilkie  v.  Jcllctt,  20  S.  C.  R. 
282,  2  Terr.  L.  R.  133;  Reeves  v.  Konschur,  2  S.  L.  R.  12.5,  10  W.  L.  R. 
680;  Kissling  v.  Milchelson,  3  N.  Z.  L.  R.  C.  A.  261;  Morris  v. 
Bentley,  2  Terr.  L.  R.  253;  Syndical  Lyonnais  v.  McGrade,  36  S.  C.  R. 
at  paRC  205. 

“  Man.  87. 

»» 15  A.  C.  195;  59  L.  J.  P.  C.  59;  62  L.  T.  373. 
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And  in  liokling’  tliafc  a  registrar  had  a  judicial 
duty  to  examine  into  the  validity  of  instruments 
presented  to  him  for  registration,  in  a  Victorian 
casc,*^  Stawell,  C.  J.,  said: 

“The  judiciiil  duty  is  imposed  on  liini  of  exiimining  into 
the  validity  of  in.stniments  prc'sentecl  to  liim  for  registration. 
Ho  is  to  investigate  tliem  and  all  tlie  facts  presented  to  him  and 
say  whether  such  instruments  are  valid  or  not.  *  *  * 

Section  1.35  jirovidcs  that  if  the  Itegistrar  refuses  to  register 
he  may  bo  compelled  to  assign  reasons;  that  is  reasons  in  law 
.as  well  as  in  fact.  If  merely  the  mechanical  duty  of  registering 
instruments  valid  or  invalid  were  imposed  on  iiim,  the  latter 
section  would  be  scarcely  nece.ssary.  *  *  *  Ho  has  there¬ 
fore  to  discliarge  not  merely  ministoriid  but  judicial  duties.” 

The  latter  two  cases,  however,  may  be  taken 
merely  as  instances  where  a  judicial  or  discretionary 
power  was  read  into  the  duties  of  the  registrar  by 
necessary  implication.  The  former  is  an  illustration 
of  the  very  liberal  interjiretation  placed  upon  the 
powers  of  the  official  whose  duty  it  is  to  pass  on 
titles  submitted  for  first  registration;  while  the  latter 
merely  excepts  from  the  general  rule  the  judicial 
power  of  the  registrar,  so  far  as  it  can  be  said  to  be  a 
judicial  power,  of  applying  the  law  to  the  instruments 
and  facts  presented  to  him  pursuant  to  the  Act. 

In  addition  to  the  registrar,  deputy  and  assistant 
deputy  registrars  are  provided  for  by  the  Acts  with 
powers  as  prescribed  by  the  Acts.  In  addition  there 
are  in  practice  examiners,  searching  clerks,  surveyors 
and  clerks  of  various  descriptions,  all  of  which, 
however,  is  matter  of  internal  administration,  the 
registrar  being  the  official  responsible  to  the  attorney 
general’s  department  and  to  the  public. 

f.  Judges  of  Superior  Courts. 

Excepting  in  Saskatchewan,  where,  as  pointed 
out,  ante,  page  35,  the  master  of  titles  is  the 
appellate  tribunal  on  references  or  petitions  from  the 
registrar,  the  judges  of  the  superior  court  in  each 

"  Ex  parte  Bond,  6  V.  L.  R.  458. 
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province  arc  made  officers  for  the  administration 
of  the  Torrens  Acts  by  reason  of  the  powers  conferred 
upon  them  as  pcrsoiia  desirjnala  for  the  hearing  of 
references  or  petitions.’® 

Under  section  120  of  The  Real  Properly  Act  of 
Manitoba,  52  Viet.  1889,  c.  IG,  §  120,  power  of 
reference  was  provided  by  the  registrar  to  a  judge  of 
the  Court  of  Queen’s  Bench  in  chambers, 

“Who  shall  allow  any  of  the  parties  interested  and  the 
Attorney  General  for  the  Province  to  appear  before  him  and 
summon  any  other  of  such  persons  to  appear  and  show  cause  in 
relation  thereto;  and  if  upon  such  reference  the  said  judge 
having  regard  to  the  parties  appearing  before  him  thinks  proper 
to  decide  the  question,  he  shall  have  power  to  do  so  or  to  direct 
any  proceedings  to  be  instituted  for  that  purpose,  or,  etc.” 

Under  that  section  where  one  of  the  parties 
asked  leave  to  file  an  affidavit  as  to  the  facts  Chief 
Justice  Taylor  held  that  the  case  stated,  together 
with  an}'-  documents  transmitted  by  the  registrar 
general  should  alone  be  dealt  with.’”  It  may  be 
noted  that  the  power  of  reference  to  a  judge  has  been 
abolished  (an  unwritten  practice  of  referring  to  the 
registrar  general  having  taken  its  place)  in  Mani¬ 
toba,  but  continues  in  the  other  jurisdictions.  With 
regard  to  petitions  from  a  ruling  of  a  registrar,  as 
distinct  from  a  reference  by  the  registrar,  no  power 
of  receiving  evidence  is  given  beyond  that  prescribed 
in  the  case  of  references,  except  under  section  122  of 
the  Manitoba  Act,  and  the  preceding  case  would, 
therefore,  seem  to  apply  to  all  the  petitions  and 
references  provided  for  in  the  present  Acts  of  Saskat¬ 
chewan,  Alberta  and  the  Dominion.  It  is  true  that 
in  Re  Massey  and  Gibson, Killam,  C.  J.,  held  that, 
under  the  section  the  same  as  the  present  Manitoba 
section  121,  he  had  power  to  take  evidence  upon 
a  petition,  but  that  dictum  was  not  necessary  to  the 
decision  arrived  at,  as  the  evidence  taken  was  not 

Man.  121;  Alta.  112,  113;  Dorn.  152,  153;  compai-e  §§  146,  147. 

”  Re  Joyce  v.  Scarry,  6  Man.  L.  R.  281.  7  Man.  L.  R.  172. 
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acted  on.  The  language  of  the  Acts  used  in  regard  to 
the  disposition  of  a  petition  is  not  substantially 
different  from  that  used  in  regard  to  the  disposition 
of  a  reference;  under  which  Taylor,  C.  J.,  held  as 
just  previously  stated.  On  a  reference  the  only 
question  before  the  judge  is  ‘'whether  or  not  the 
action  of  the  registrar  was  right,”  and  that  question 
being  one  of  administration  of  the  Act,  not  of  rights 
of  parties  generally,  it  would  seem  proper  that  the 
appellate  tribunal  should  place  itself  in  the  position 
of  the  registrar  and  from  that  point  of  view  decide 
whether  his  action  was  right,  rather  than  from 
evidence  which'  he  did  not  have  and  could  not 
properly  have  had  before  him.  The  fact  of  the 
enactment  of  section  122  in  Manitoba  specifically 
providing  for  the  hearing  of  evidence  in  such  cases, 
as  well  as  others,  bears  out  the  view  that  in  the 
absence  of  such  a  section  in  the  other  Acts  --  no  such 
power  is  to  be  inferred.-'’ 

The  term  "judge”  is  defined  in  the  Manitoba  Act 
as  a  "judge  of  His  Majesty’s  Court  of  King’s  Bench 
for  Manitoba,  and  includes  the  Chief  Justice,”^®  in 
Saskatchewan  is  a  judge  of  the  Supreme  Courts® 
in  Alberta  is  "an  officer  authorized  in  the  province 
to  adjudicate  in  civil  matters  in  which  the  title  to 
real  estate  is  in  question;”  and  the  definition  in 
the  Dominion  Act  corresponds  to  that  in  the  Alberta 
Act.^®  In  Re  Shere,^^  the  meaning  of  the  present 


Reeves  v.  Konschur,  2  S.  L.  R.,  Lament,  J.,  at  page  133,  and  see 
Newlands,  J.,  at  page  131,  that  the  judge  on  a  referenee  is  to  “direct 
the  registrar  as  to  what  his  duties  were  ’’ 

A  reference  or  petition  is  not  an  “inquiry”  within  the  meaning  of 
Sask.  173;  Alta.  146;  Dorn.  178. 

But  see  what  may  be  a  contrary  suggestion  in  Manning  v.  Commis¬ 
sioner  of  Titles,  15  A.  C.,  at  page  202 

=5  Man.  2  (o).  “  .S.ask.  2  (18)  (19). 

2'  Alta.  2  (t).  “'s  Dorn.  2  (22). 

2’’  4  S.  L.  R.  51;  16  W.  L.  R.  277.  In  Saskatchewan  the  Rules  of  Court 
do  not  e.\tcnd  so  as  to  confer  on  local  masters  of  the  Supreme  Court 
the  jurisdiction  of  a  judge  of  the  Supreme  Court  acting  as  persona  de- 
signala  under  The  Land  Titles  Act.  Re  Saskatoon  Caveat,  2  W.  W.  R.  523, 
21  W.  L.  R.  575.  Nor  does  any  other  Act,  unless  by  e.\pres3  words  over¬ 
riding  The  Land  Titles  Act.  Nicholson  v.  Drew,  21  W.  L.  R.  189. 
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definition  of  “jiidf^c”  in  the  Alberta,  Act  was  discussed 
in  Saskatchewan,  the  definition  in  The  Land  Titles 
Act  1906,  Saskalchewan,  being  tlic  same  as  in  the 
present  Alberta  Act,  and  it  was  held  that  the  defi¬ 
nition  did  not  extend  to  a  District  Court  judge 
acting  as  a  local  master  of  the  Supreme  Court. 

The  jurisdiction  of  a  judge  under  the  Acts 
being  that  of  'persona  desiejnata  is  strictly  confined 
to  the  powers  conferred  by  the  Act.  Thus  on  a 
reference  or  petition  (and  in  discussing  references 
and  petitions  the  same  rules  apply  to  the  case  of 
the  master  of  titles  in  Saskatchewan)  the  judge  has 
jurisdiction  only  to  make  the  order  which  the 
registrar  should  have  madc.^® 

“Where  equitiible  or  benefici.il  rights  are  sought  to  bo 
enforced,  tlie  equitable  jurisdiction  of  the  court  must  be  invoked 
in  some  cause  or  matter  in  the  court  and  cannot  be  raised  on  a 
reference  to  a  judge  as  to  a  registrar’s  duty.” 

The  general  rule  is  that  wherever  a  judge  as 
persona  designata  is  made  an  officer  for  the  adminis¬ 
tration  of  the  Torrens  Acts,  he  will  not  on  such 
proceedings  or  on  a  chamber  application  decide 
important  or  involved  questions  of  law  or  disputed 
questions  of  fact.®-  But  a  judge  acting  as  persona 
designata  is  not  as  strictly  bound  by  technical  rules 
as  he  would  be  if  dealing  with  a  matter  in  court.®® 

An  appeal  to  the  Supreme  Court  of  Canada 
eventually  lies  in  the  ordinary  way  from  proceedings 
originating  before  a  judge  acting  as  persona  designata] 
thus  the  confirmation  of  a  tax  sale  transfer  by  a 

Reeves  v.  Konschur,  2  S.  L.  R.  125;  Morris  v.  Bentley,  2  Terr.  L.  R. 
253;  Wilkie  v.  Jellelt,  2  Terr.  L.  R.  133,  26  S.  C.  R.  282;  Massey  v. 
Gibson,  7  Man.  L.  R.  172. 

Reeves  v.  Konschur,  supra,  at  page  134. 

“Re  Mellor,  2  W.  L.  R.  17;  Re  Rowand  and  Slralhcona,  5  W.  L.  R. 
450;  In  re  Work  Caveat,  2  S.  L.  R.  431;  Gaar  Scott  v.  Guigerc,  2 
S.  L.  R.  374;  Re  McGreevy  and  Murray,  19  W.  L.  R.  947;  Re 
Webster  and  C.P.R.,  6  W.  L.  R.  384. 

“  John  Abell  Engine  and  Machine  Works  Co.  Ltd.  v.  Scott,  0  Terr.  L.  R. 
302,  at  page  308. 

For  further  comments  and  cases  upon  the  powers  of  a  judge  acting 
as  persona  designata,  see  page  67. 
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judge  of  iliG  Sujircmc  Court  of  the  Territories 
under  Section  97  of  The  Land  Titles  Act  1894,  was 
held  to  be  a  matter  or  proceeding  originating  in  a 
court  of  sup'erior  jurisdiction,  and  an  appeal  was  held 
to  lie  to  the  Supreme  Court  of  Canada  from  a  final 
judgment  of  the  full  court  affirming  the  same.^"* 
The  grounds  of  the  above  decision  are  unfortunately 
not  given  in  the  judgment  of  the  court,  and  the 
decision  does  not  appear  to  throw  any  light  on 
whether  such  an  appeal  to  the  Supreme  Court  of 
Canada  would  now  lie  from  a  proceeding  originating 
by  reference  or  petition  to  the  master  of  titles  in 
Saskatchewan. 


§  8,  BOOKS. 

a.  In  General. 

Under  a  system  of  registration  of  instruments 
and  of  titles  thereby,  a  first  requisite  is  a  system  of 
books  which  shall  conveniently  classify  and  syste¬ 
matize  the  instruments  so  registered.  Correlative 
with  that  is  the  requirement  of  keeping  a  strict 
chronological  record  of  all  instruments  which  are 
presented  for  registration,  and,  in  more  convenient 
form,  those  which,  after  having  been  so  presented, 
have  been  examined  and  found  in  proper  form  for 
actual  registration.  The  objects  to  be  accomplished 
in  all  the  Acts  are  the  same,  the  methods  of  accom¬ 
plishing  them  differ  in  detail  in  practice. 

b.  Day  Book. 

The  “day  book”  is  the  one  name  common  to 
all  the  jurisdictions  as  the  important  book  in  the 
preliminary  stage  of  registration.  Consistently  with 
the  general  scheme  of  their  sptem,  the  Act  in  Mani¬ 
toba  leaves  much  more  detail  to  be  filled  out  in  the 

“  The  North  British  Canadian  Investment  Co.  v.  The  Trustees  of  St. 

John  School  District  No.  16  of  the  Northwest  Territories,  35  S.  C.  R. 

461:  and  see  City  of  Halifax  v.  Jas.  Reeves,  23  S.  C.  R.  340;  C.P.B. 

V.  Ste.  Therese.  16  S.  C.  R.  .606. 
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ficfcual  working  of  the  system  tlian  in  the  others. 
When  an  instrument  is  presented  for  registration  a 
record  of  it  is  immediately  taken,  together  with  the 
actual  time  of  presentation.  In  Manitoba  this 
entry  is  made  in  the  fee  book  at  once,  and  if  the 
instrument  is  sub.sequently  rejected  a  note  of  that 
fact  is  made  opi)ositc  the  entiy.  The  "fee  book” 
is  deemed  part  of  the  day  book.  The  actual  day 
book  as  known  to  the  office  practice  is  a  mere  record 
of  totals,  Into  the  transfer  journal,  or  the  caveat 
book,  or  as  the  case  may  be,  are  carried  forward 
from  the  fee  book  particulars  of  all  instruments 
actually  registered.  In  the  other  provinces  it  is 
into  the  day  book  that  the  record  of  all  instruments 
actually  registered  or  filed  is  carried  forward,  this 
book  containing  in  chronological  order  a  record  of 
all  instruments  registered  or  filed  of  whatever  nature. 
The  time  of  entry  in  the  day  book  under  the  Acts 
fixes  the  priority  of  registration,  and  priority  of 
registration  priority  of  the  instruments,  so  that  the 
important  thing  is  not  the  names  of  the  books  kept 
but  the  fact  of  their  bein”-  kept  in  some  way  to  permit 
of  easy  reference  from  the  books  to  the  instruments 
themselves,  which  arc  retained  in  the  office  upon 
registration,  and  to  the  certificates  of  title  and 
abstract  books. 

Only  those  instruments  which  are  in  proper 
form  for  registration  under  the  system  can  be  entered 
in  the  day  book.^^  Any  other  instrument  which 
may  come  into  the  hands  of  the  registrar  is,  for  the 
purposes  of  the  Act,  treated  as  if  it  had  never  been 
received  by  him  and  the  registrar  owes  no  duty  to 
it  but  to  reject  it,  and  return  it  to  the  person  present¬ 
ing  it  for  registration. 

=5S.ask.  29  (2);  Man.  83;  Alta.  46;  Dom.  74. 

“  Re  American  Ahcll  Engine  cfc  Thresher  Co.  and  Noble,  6  Terr.  L.  R. 
359,  3  W.  L.  R.  324;  Re  Greenshields  Co.,  6  Terr.  L.  R.  208,  2 
W.  L.  R.  421;  Re  Toth  and  Case,  3  S.  L.  R.  270;  Hall  v.  Registrar 
of  the  Yorlcton  Land  Titles  District,  16  W.  L.  R.  668. 
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Those  inslruincjits  wliicli  aj)pcar  on  tJic  clay 
book  arc  said  to  be  “registered”  or  “filed,”  as  the 
case  may  be.'”'  In  Saskatchewan,  Alberta  and  the 
Dominion  a  “registered”  instrument  is  one  which 
is  not  only  entered  in  the  day  book,  but  which 
affects  land  for  which  a  certificate  of  title  has  been 
granted,  and  conscciucntly  which  has  a  memorandum 
thereof  entered  upon  a  certificate  of  title;  while  a 
“filed”  instrument  is  one  referring  to  lands  without 
specific  dcscri])tion,  or  to  lands  for  which  no  cer¬ 
tificate  of  title  has  been  granted,  and  which,  therefore, 
can  only  be  entered  in-  the  day  book  and  not  on  any 
certificate  of  title.  In  Manitoba  although  the  word 
“file”  is  used,'*®  it  has  not  a  technical  meaning  as  in 
the  other  jurisdictions,  and  any  instrument  which 
is  entered  in  the  day  book  is  said  to  be  registered, 
although  the  distinction  nccc.ssarily  e.vists  between 
the  two  kinds  of  instruments.  In  Manitoba  an 
instrument  is  deemed  to  bo  “registered”  as  soon  as 
a  memorial  thereof  indorsed  thereon  shall  have  been 
signed  and  sealed  by  the  district  registrar,®®  but  in 
the  other  jurisdictions  every  instrument  (except  a 
grant,  which  stands  by  itself)  is  deemed  to  be 
registered  as  soon  as  a  memorandum  thereof  has 
been  entered  in  the  register  upon  the  folio  constituted 
by  the  existing  certificate  of  title  of  the  land; 
in  Manitoba  every  registered  instrument  shall,  for 
the  purpose  of  the  Act,  be  deemed  and  be  taken  to 
be  embodied  in  the  register  as  part  and  parcel 
thereof.^”  Registration  in  Manitoba  includes  what 
is  called  “filing”  in  the  other  jurisdictions.  There 
are,  however,  even  in  Manitoba  certain  instruments, 
as  for  example,  a  notice  of  exercising  power  of  sale, 
which  are  directed  to  be  filed*.  A  note  of  such 
instrument  should  be  made  in  some  way  upon  the 
certificate  of  title  of  the  land  affected,  as  otherwise  the 


Sask.  2  (13);  Alta.  2  (m);  Dorn.  2  (13). 
-  Man.  12,  109.  Man.  65. 


*0  Man.  81. 
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instrument  would  bo  for  all  practical  purposes  lost 
in  the  day  book,  a  search  through  that  book  being 
impossible  for  the  .  i)urposc  of  discovering  filed 
instruments.'**  For  a  discussion  of  the  principles 
upon  which  the  registrar  acts  in  determining  whether 
an  instrument  is  suitable  for  entering  in  the  day 
book  see  'post,  pages  92-117. 

(t.  General  Register — Execution  Register. 

These  books  arc  ])rovidcd  for  by  the  Act  in 
Saskatchewan, and  while  no  statutory  provision 
is  made  in  the  other  jurisdictions,  it  may  be  said, 
generally,  that  the  Acts  imply  the  power  in  the 
registrar  to  keep  such  books  as  may  be  necessary  for 
the  efficient  working  of  the  system,  and  the  carrying 
out  of  duties  cast  on  the  registrar.  Thus,  for 
example,  in  each  jurisdiction  it  is  customary  to 
keep  what  is  called  the  power  of  attorney  book.'^® 
In  'Manitoba  a  book  called  the  deposit  book  is 
kept,  in  which  are  entered,  numbered  and  indexed 
matters  of  evidence,  sueh  as  marriage  certificates  and 
eompanies’  charters.  In  any  jurisdiction  where 
registration  under  the  system  is  compulsory  to 
permit  of  dealings,  a  land  index  must  be  kept  on 
which  are  noted  all  filed  instruments  affeeting  land 
prior  to  the  issue  of  a  certificate  of  title,  and  such 
index  is  also  kept  in  any  case  for  convenience  as  an 
index  to  certificates  of  title. 

d.  Certificate  of  Title. 

(1)  IN  GENERAL. 

The  certificate  of  title  may  be  described  as  the 
pivotal  point  in  the  Torrens  system  of  land  transfer, 
and  eonseqiiently  the  certificate  of  title  together 
with  its  eounterpart,  the  duplicate  certificate  of  title, 
and  the  register,  which  is  nothing  more  than  the  original 

Re  Rivers,  1  Terr.  L.  R.  4G4,  at  475,  is  not  followed.  Morris  v. 

Bentley,  2  Terr.  L.  R.  253. 

Sask.  34  and  35.  Sask.  lOG;  Dom.  112. 
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certificates  bound  together  in  voliinics,'''*  justify  a 
scrutiny  of  their  contents  with  considerable  care. 

The  eertificate  of  title  is  in  its  simplest  form, 
merely  a  certificate  provided  by  statute  and  signed 
by  the  registrar,  certifying  that  the  party  named 
therein  is  the  owner  of  the  land  described  for 
the  estate  also  named  therein,  and  subject  to 
the  incumbrances  appearing  on  it.  Around  the 
effect  given  by  the  various  Torrens  statutes  to  this 
certificate  centres  the  whole  value  of  that  system. 

(2)  OWNER. 

The  name  of  the  holder  of  the  certificate, 
together  with  his  address  and  occupation,  appears 
first  on  the  certificate.  It  is  important  for  the  proper 
working  of  the  system  that  these  should  be  set  out 
with  great  care  and  accuracy.  Where  the  actual 
creation  and  transfer  of  estates  in  land  lie  in  the 
hands  of  the  registrar  by  reason  of  the  effect  given  to 
registration,  it  is  important  that  he  should  have,  to 
guide  him,  full  particulars,  and  a  registrar  might 
reasonably  reject  an  instrument  which  would  call 
for  the  issue  of  a  certificate  of  title  in  the  name  of  a 
person  giving  initials  only,  for  example,  or  without  any 
address  or  description,  as  the  registrar  is  entitled  to 
these  full  particulars  for  use  when  he  is  again  required 
to  pass  on  an  instrument  dealing  with  the  land. 
If,  however,  an  error  shall  have  crept  into  a  name  in 
a  certificate  of  title,  it  has  been  held  in  Saskatchewan 
that  the  registrar  has  power  to  receive  evidence  and 
to  correct  the  name.'*®  Owners  and  mortgagees  may 
be  required  to  deliver  to  the  registrar  a  memorandum 
of  some  post  office  address  within  the  province  at 
which  notices  may  be  served.^® 

(3)  ESTATE. 

Following  the  name,  address  and  description 
comes  the  limitation  of  the  estate  certified  to.  The 
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intention  of  the  system  is  to  permit  only  a  few  simple 
estates  and  intei'csts  in  land  to  have  the  benefit  of 
registration  under  the  system.  So  far  as  recognition 
by  the  system  is  concerned,  trusts  arc  done  away 
with,‘‘^  and  in  Saskatchewan,  Alberta  and  the  Do¬ 
minion  fee  tail  estates,  cxccj)t  possibly  upon  first 
registration,  arc  abolished.''^ 

(4)  lUCUITS  OUTS1D15  'rilE  CERTIFICATE. 

(fi)  In  General. 

The  certificate  of  title,  however,  does  not 
purport  to  be  a  coin])lete  synopsis,  as  it  were,  of  the 
title  of  the  holder.  There  arc  certain  rights  in  land 
which  attach  cntirel}'^  independently  of  mention  or 
otherwise  in  the  certificate,  which,  therefore,  transfers 
and  the  issue  of  new  certificates  cannot  defeat  as 
they  arc  expressly  exempted  from  the  operation  of 
the  system,  and  continue  their  existence  quite 
independently  of  the  machinery  of  the  system. 
These  are  the  statutory  exceptions  to  which  the 
certificate  of  title  granted  by  the  Acts  is  by  impli¬ 
cation  and  without  any  special  mention  therein 
subject.'*®  The  sections  setting  these  out  are  in 
Manitoba  and  Alberta  printed  on  the  margin  of  the 
duplicate  certificates  of  title  as  warnings  to  the 
unwary.  There  are  two  other  classes  of  interests 
or  rights  to  which  the  certificate  is  subject,  namely, 
the  incumbrances  appearing  thereon,  and  competing 
rights,  arising  through  fraud  or  error,  misdescription 
or  double  grants.  These,  however,  are  more  properly 
treated  subsequently  in  studying  the  operation  of 
the  system.  What  we  are  concerned  with  now  is 
the  machinery  of  the  system,  what  it  prima  facie 
purports  to  cover,  what,  _  quite  independently  of 
rights  arising  in  its  operation,  it  purports  to  touch 
and  what  to  leave  alone.  The  Acts  exhibit  a  great 
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similarity  in  the  enumeration  of  tliose  incidents 
or  “inherent  rights”  in  property  not  thus  affected 
by  the  system  and  they  may  advantageously  be 
treated  together.  They  are: 

(b)  Those  Common  lo  all  Jurisdictions. 

1.  Any  subsisting  reservations  (or  exceptions) 
contained  in  the  original  grant  from  the  Crown. 

In  the  Manitoba  Act  the  words  “or  exceptions” 
are  omitted.  “An  exception”  is  always  part  of  a 
thing  granted  and  only  a  thing  m  esse  can  be  excepted; 
a  reservation  is  of  a  thing  not  in  esse,  but  newly 
created  or  reserved  out  of  land  or  a  tenement  upon  a 
grant  thereof.  Thus  upon  the  grant  of  land  there 
may  be  an  exception  of  a  specified  part,  and  then 
this  is  not  included  in  the  grant  at  all.  Trees  or 
minerals  may  be  excepted. 

Strictly  the  term  “reservation”  implies  a  right 
of  the  nature  of  rent  reserved  to  a  lord  or  landlord 
of  a  manor,  but  the  term  is  frequently  used  to  denote 
some  incorporeal  right  over  the  thing  granted  of 
which  the  grantor  intends  to  have  the  benefit,  such 
as  the  right  of  sporting,  fishing  or  right  of  way.®^ 
But  such  implied  restrictions  upon  the  estate 
specified  in  any  certificate  of  title  do  not  extend  to 
the  description  of  the  same  land  in  ordinary  dealings. 
Thus  in  Raymond  Land  Co.  v.  Knight  Sugar  Co.,^^ 
Mr.  Justice  Stuart  said: 

“It  has  also  since  suggested  itsclf  to  me  that  it  might  be 
argued  that  under  our. system  of  registration  of  titles  everj' 
agreement  for  sale  of  land  generally  should  be  implied  subject 
to  the  reservations  contained  in  the  original  grant  from  the 
Crown.  But  I  see  no  reason  why  such  an  implication  should 
be  imposed  in  this  jurisdiction  any  more  than  in  any  other.” 

2.  All  unpaid  taxes. 

So  aptly  called  by  Mr.  Hogg  in  his  work  on  the  Australian  Ton  ens 

System. 

Halsbury.  Laws  of  England,  Vol.  10,  p.  471. 

«  11  W.  L.'R.  693. 
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This  is  taken  in  practice  to  caiTy  vyith  it  trans¬ 
fers  issued  by  duly  constituted  aulJiorities  by  reason 
of  unpaid  taxes,  which  are  rcffularly  treated  as  valid 
notwithstanding  subsequent  registered  dealings. _  In 
Sa.skatchcwan,  Alberta  and  the  Dominion  provi.sion 
is  made  for  the  i)urchaser  filing  a  caveat  at  any  time 
after  the  salc,^"''  suggesting  by  im])lication  that  in 
the  absence  of  such  caveat,  a  bona  Jide  purchaser 
from  the  registered  owner  might  take  free  of  any 
rights  in  the  land  of  such  tax  purchaser  under  his  tax 
transfer.  Those  sections  of  the  Act  referred  _  to 
have  not  been  the  subject  of  judicial  construction 
on  this  point  and  their  effect  is  bound  up  with  the 
whole  quc.stion  of  the  relation  of  Torrens  Acts  to 
other  statutory  enactments  which  will  be  found 
more  fully  discus.scd  on  page  139.  In  Manitoba, 
in  addition  to  “any  municipal  charge,  rate  or 
assessment  at  the  date  of  the  certificate  or  which 
may  thereafter  be  imposed  on  the  land,”  there  is 
added  the  words  “or  which  has  theretofore  been 
imposed  for  local  improvements  and  which  is  not 
then  due  and  i^ayable.”  The  latter  words  formerly 
appeared  in  The  Layul  Tillcn  Ad  ISIM  of  the  Domin¬ 
ion,  but  were  repealed  in  1898.  In  Ontario  it  has 
been  held  that  local  improvement  I’ates  not  yet  due 
are  incumbrances  on  the  land  and  must  bo  removed 
by  the  vendor  under  an  open  contract.'’'  Whether 
or  not  under  the  Acts  of  the  western  provinces 
other  than  Manitoba  local  imi)rovement  rates  are 
•a  mere  incumbrance  from  which  by  virtue  of  The 
Land  Titles  Acts  a  bona  fide  transferee  will  take  free 
has  not  been  the  subject  of  judicial  decision.  In 
Manitoba  upon  any  transfer  by  the  owner  of  land 
mentioned  in  any  certificate  which  has  been  furnished 
pursuant  to  section  46,  the  district  registrar  requires 

“  Siisk.  124;  Alta.  82;  Dom.  130. 

Bank  of  Monlreal  v.  Fox,  G  P.  R.  217;  Cumberland  v.  Cairns,  18  0.  R. 

151,  17  A.  R.  281;  Armsirong  v.  Auger,  21  0.  R.  98;  Re  Gragdonand 

Ilamill,  20  O.  R.  199. 
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the  taxes  in  arrears  to  l)o  paid  before  registering  the 
transfer. 

3.  Any  public  highway. 

4.  Any  subsisting  lease  or  agreement  for  lca.se  for 
a  period  not  exceeding  three  years  where  there  is 
actual  occupation  of  the  land  under  .same. 

This  exception  obviates  the  great  ]n'actical 
inconvenience  which  would  be  produced  if  all  short 
leases  were  liable  to  bo  defeated  by  a  bona  fide 
transfer  under  the  Act  duly  registered.  A  i)ossible 
case  of  confusion  might  be,  liowcvcr,  where  in  a  con¬ 
tract  for  sale  there  was  a  valid  tenancy  created,  as 
can  be  done,''®  in  which  case  the  contract  might  be 
defeated  and  the  lca.se  continue. 

5.  a.  Any  decrees,  orders  or  executions  against 
or  affecting  the  interest  of  the  owner  in  the  land 
which  have  been  filed  and  maintained  in  force 
against  the  owner.  (Haskatchewan.) 

h.  For  “filed”  read  “registered.”  (Alberta  and 
Dominion.) 

c.  (Manitoba)  Any  order  of  attachment,  judg¬ 
ment,  decree  or  order  for  payment  of  money  against 
the  registered  owner  of  the  land  which  may  have 
been  respectively  registered  since  the  date  of  the 
certificate  of  title,  and  which  order  of  attachment, 
judgment,  decree  or  order  has  been  maintained  in 
force  under  the  provisions  of  any  statutes  of  this 
province  from  time  to  time  relating  thereto. 

The  use  of  the  word  “registered”  in  the  Alberta 
and  Dominion  Acts  is  misleading,  as  under  these 
Acts  if  an  instrument  is  registered  it  must  necessarily 
be  actually  entered  on  the  certificate  of  title.  The 
purpose  of  this  section  is  not  to  absolve  the  assurance 
fund  from  liability  for  ignoring  any  such  existing 
instruments  in  the  registration  office  upon  transfer,®® 

“  Inilcpcndcnl  Lumber  Co.  v.  David  and  Hurlburl,  1  W.  W.  R.  134. 

“  Re  Claxlon,  1  Terr.  L.  R.  2S2;  Sievell  v.  llaultain,  4  S.  L.  R.  142. 
Compare  Canada  Life  Assurance  Co.  v.  Registrar  Assiniboia  L.  R.  D., 
21  W.  L.  R.  4G9. 
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but  merely  to  meet  the  practical  ncc(;ssity  arising 
from  the  fact  that  instruments  without  a  specific 
desciii)tlon  of  the  land  cannot  be  entered  up  against 
particular  land  till  the  registrar  has  occasion  to  deal 
with  the  land  owned  by  tlie  person  against  whom  the 
decree,  order,  judgment  or  attachment  is  directed. 
In  the  case  of  executions,  by  subsequent  sections 
the  registrar  is  directed,  in  cases  of  executions  in 
Saskatchewan,  Alberta  and  the  Domhiion,  to  enter 
these  up  on  any  new  certificate  of  title  granted 
pursuant  to  the  transfer  from  the  registered  owner 
against  whom  the  execution  is  directed,  but  in  case 
of  omission  to  do  so,  will  the  new  owner  nevertheless 
hold  subject  to  the  execution  with  a  claim  against 
the  assurance  fund?  In  James  v._  Stevenson/’^  the 
Victorian  Act  was  under  consideration  by  the  Privy 
Council.  An  casement  had  been  omitted  from  a 
certificate  of  title  upon  its  issue.  By  the  49th 
section  of  The  Transfer  of  Lands  Statute,  it  was 
provided  that  “land  included  in  any  certificate  of 
title  should  bo  subject  to  any  casement  acquired  by 
enjoyment  or  user  or  subsisting  over,  or  upon  or 
affecting  such  land,”  and  by  a  subsequent  amending 
Act  it  was  provided  that  “notwithstanding  the 
reservation  of  any  casement  subsisting  over  or  upon 
or  affecting  any  land  comprised  in  any  grant  or 
certificate  of  title,  the  registrar  shall  specify  upon 
any  future  certificate  of  such  land  and  the  duplicate 
thereof  as  an  incumbrance  affecting  the  same,  any 
subsisting  easement,  over  or  upon  or  affecting  same 
which  shall  appear  to  have  been  created  by  any 
deed  or  writing.”  The  easement  in  question,  a 
right  of  way,  had  been  created  by  deed. 

Sir  Edward  Fry,  delivering  the  judgment  of 
the  Privy  Council,  said: 

“But  their  lord.ships  agree  with  the  judgment  of  the  Full 
Court  of  Victoria  that  the  omission  by  the  registrar  to  enter  an 

”  Sask.  118  (4);  Alta.  77;  Dorn.  124. 

“  (18931  A.  C.  162;  62  L.  J.  P.  C.  51. 
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oiisemenl  as  an  incumbrance  on  tlic  ccrUricato  of  tlic  servient 
tenement  under  tliis  provision  would  Jiot  relievo  tlio  servient 
tenement  of  its  liabilitJ^” 

In  Rc  Claxlon,  supra,  Wetmoro,  J.,  was  evidently, 
of  the  same  opinion.  He  said,  at  jmge  2SG: 

|‘I  fim  of  opinion  tliat  section  Gl  was  framed  witli  a  view  of 
providiiiR  for  tlie  (!ase  wliere  executions  may  be  refijistered  after 
tlie  certificate  of  title  has  issued;  and  I  am  also  inclined  to  the 
opinion  that  even  in  a  case  like  the  iJresent,  if  the  registrar 
issued  a  certificate  of  title  without  indorsing  a  memoriid  of  the 
execution,  the  owner  would  nevertheless  hold  the  certificate 
subject  to  the  execution.” 

This,  however,  is  not  the  generally  accejited  con¬ 
struction  of  the  provision  in  question  at  the  present 
day.  James  v.  Slevenso7i  may  be  distinguished. 
An  easement  remains  an  easement  whoever  may  be 
the  owner;  but  as  soon  as  a  now  certificate  of  title 
is  issued  an  e.xecution  against  a  former  registered 
owner  ceases  to  bo  “an  execution  against  the  registered 
owner.”  The  Manitoba  section  makes  this  very 
clear,  for  as  soon  as  a  new  certificate  is  issued  only 
those  judgments  issued  since  the  date  of  that  cer¬ 
tificate  attach  without  special  mention — the  “date” 
being  moved  forward  with  each  successive  registra¬ 
tion  (section  68).  This  view  is,  it  is  submitted,  more 
consonant  with  the  principle  of  the  Acts  than  the 
view  that  an  execution  or  judgment,  an  incumbrance, 
on  the  one  hand  Avell  fitted  for  registration  and,  on 
the  other  hand,  not  discoverable  by  any  examination 
of  the  actual  visible  land,  should  be  singled  out  for 
special  favors  under  the  Acts. 

The  words  “decree  or  order”  are  very  wide. 
In  practice,  however,  the  courts  reduce  their  possible 
content.  The  court  will  not  make  a  roving  decree. 
In  Ross  V.  McBride, Wetmore,  C.  J.,  said: 

“I  am  also  asked  to  make  a  declaration  that  the  plaintiffs 
have  a  lien  upon  any  other  land  the  defendants  now  own  or 
hereafter  may  own  or  be  interested  in.  There  is  not  a  particle 
of  material  before  me  showing  that  the  defendants  are  now 
»» 3  W.  L.  K.  561. 
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interested  in  any  otlior  liind.  Tliat  lacing  so,  I  am  of  the 
opinion  tliat  1  am  not  able  to  make  a  declaratory  decree  of  the 
roving  character  (if  I  may  so  describe  it)  asked  for.  No  author¬ 
ity  has  boon  cited  to  mo  for  any  sucli  decree.” 

G.  Any  right  of  expropriation  by  statute. 

(c)  Common  to  Alberta,  Saskatchewan  and  the  Dominion. 

7.  Any  iiublic  right  of  way  or  other  public 
easement  liowsocver  created  upon  or  over  or  in 
respect  of  the  land. 

In  those  jurisdictions  an  easement  created  in 
favor  of  private  individuals  has  no  special  consider¬ 
ation  under  the  Act. 

(d)  Peculiar  to  Manitoba. 

8.  Any  unregistered  subsisting  right  of  way  or 
other  easement  howsoever  created  upon,  over  or 
in  respect  of  the  land. 

In  the  other  jui-isdictions  only  public  casements 
and  casements  acquired  through  some  statutory 
right  are  granted  exceptional  protection.  An  case¬ 
ment  may  be  defined  to  be  "a  privilege  without 
profit  which  the  owner  of  one  neighboring  tenement 
hath  of  another  existing  in  respect  of  their  several 
tenements  by  which  the  servient  owner  is  obliged 
to  suffer  or  not  to  do  something  on  his  own  land 
for  the  advantage  of  the  dominant  owner.’"'" 

James  v.  Stevenson, in  the  Privy  Council,  is 
of  little  or  no  value  in  the  construing  of  Canadian 
Acts  owing  to  the  difference  in  the  statutory  pro¬ 
visions."-  Unity  of  ownership  extinguishes  all  pre¬ 
existing  casements.""  Easements  arc  to  be  dis¬ 
tinguished  on  one  hand  from  “natural  rights,”  as  for 
example,  the  right  of  the  riparian  owner  to  a  natural 
flow  of  water  past  his  land,  and  on  the  other  hand 

Termes  dc  la  Ley  tit.  Ea.semcnts.  Gale  on  Easements.  8th  Ed  8 

02  L.  J.  P.  C.  51;  (1893)  A.  C.  162.  ’  ’ 

See  pafie  52. 

McClellan  v.  Poivassan  Lumber  Co.,  17  0.  L.  R.  32,  12  0.  W.  R.  473. 
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from  mere  personal  rights  which  do  not  partake  of 
the  nature  of  an  interest  in  the  land.  As  to  the 
former  rights,  the  land  under  the  Torrens  Act  is 
subject  to  this  as  part  of  the  general  law.  As  to 
the  latter  their  treatment  is  varied  and  will  be  found 
more  fully  discussed  post  under  "transfer.”  The 
court,  however,  will  not  preserve  a  right  by  calling 
it  an  casement  which  has  none  of  the  incidents  of  an 
easement.  Thus  a  grant  of  the  right  of  way  in 
gross  will  not  be  protected  under  these  provisions: 
there  being  in  law  no  such  thing  as  "an  casement 
in  gross”  where  the  essential  element  of  two  distinct 
tenements,  the  dominant  and  servient,  are  absent.®*^ 

9.  Any  certificate  of  Us  pendens  issued  out  of 
any  court  of  competent  jurisdiction  in  the  province 
and  duly  registered  since  the  date  of  the  certificate 
of  title,  and  caveats  registered  since  the  date  of  the 
certificate  of  title. 

These  are  specially  mentioned,  in  Manitoba, 
as  under  that  Act  the  duplicate  is  equally  efficacious 
with  the  certificate  in  the  register  and  necessarily 
the  duplicate  cannot  have  entries  of  such  instruments 
since  the  last  dealings. 

10.  Any  mechanics’  liens  affecting  the  land. 

In  the  other  jurisdictions  unregistered  mechanics’ 

liens  have  to  take  their  chance  with  other  unregistered 
interests,  as  against  parties  acquiring  an  interest 
in  good  faith.®'^ 

11.  The  title  of  any  person  adversely  in  actual 
occupation  of  and  rightly  entitled  to  the  land  at  the 
time  when  such  land  is  brought  under  the  "new 
system”  and  who  continues  in  such  occupation.®^ 

The  same  exception  appears  in  British  Columbia,®® 
except  that  the  date  at  which  the  possessor  must 

Ex  parte  Johnson,  5  W.  W.  and  A’B.  55. 

“  Gale  on  Easements,  8th  Ed.  14;  Municipal  District  of  Concord  v. 

Coles,  3  C.  L.  R.  96;  Staples  &  Co.  Ltd.  v.  Corby,  19  N.  Z.  L.  R.  517. 

“  Independent  Lumber  Co.  v.  Bocz,  4  S.  L.  R.  103. 

«  Man.  74.  B.  C.  81  (1). 
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be  rightly  entitled  is  fixed  as  the  time  of  application 
instead  of  the  time  when  the  land  is  actually  brought 
under  the  Act.  The  same  exception  also  arises 
under  the  Ontario  Act.”®  In  the  other  jurisdictions 
such  rights  are  not  preserved  and  the  right  of  a 
person  in  possc.ssion  would  disappear  on  issue  of 
certificate  of  title  to  a  hona  fide  owner  in  the  same  way 
as  any  other  unregistered  interest.  The  person  in 
•possession  should,  nevertheless,  notwithstanding  that 
his  rights  would  be  preserved,  oppose  the  granting 
of  a  certificate  of  title.  In  Bethune  v.  Porleoiis,’’° 
in  the  Full  Court  of  Victoria  (Australia)  A’Beckctt, 
J.,  delivering  the  judgment  of  the  court  upon  an 
application  for  injunction  against  the  issue  of  a 
certificate  of  title,  said: 

“Another  objection  which  might  liave  been,  but  was  not 
raised  to  granting  tlie  injunction  was  that  according  to  the 
decision  in  Ex  parte  Brown,  5  V.L.R.  (L)  5,  a  person  wlio  has 
acquired  title  by  adverse  possession  has  no  right  to  restrain 
a  person  li.aving  title  by  deed  from  applying  for  a  certificate 
of  title,  because  if  the  certificate  should  issue  it  would  be  subject 
to  all  rights  subsisting  by  adveree  possession.  We  do  not  agree 
with  this  decision.  If  the  title  by  adverse  possession  has 
matured  the  applicant  for  a  certificate  has  no  title  which  the 
commissioner  ought  to  recognize,  and  giving  him  a  cijrtificato 
would  enable  him  to  harass  the  rightful  owner.” 

The  person  in  possession  who  obtains  the 
benefit  of  the  exception  must  show  that  at  the  time 
of  the  bringing  of  the  land  under  the  Act  he  was  in 
a  position  to  claim  the  protection  of  the  statutes  of 
limitation;  anything  less  would  be  of  no  avail. 
This  must  be  the  construction  to  be  placed  on  the 
word  "rightly,”  although  the  use  of  that  word  in 
connection  with  adverse  possession  seems  anomalous. 
The  old  doctrine  of  "adverse”  possession  was  put 
an  end  to  by  the  Act  3  &  4  William  IV,  c.  27,  and 
the  use  of  the  word  "adverse”  is  not  to  be  taken  as 

1  Geo.  V,  c,  28,  §  29,  as  regards  “possessory”  titles. 

'»  14  A.  L.  T.  265. 
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reviving  the  old  doetrine.  In  Slaughton  v.  Brown, 
in  the  Full  Court  of  Victoria,  Fellows,  J.,  said: 

“It  was,  liowcvcr,  contended  by  the  plaintiff  tiiat  *  *  * 
the  expression  ‘ri^iitiy  subsistinp;  uiuier  ativerse  possession’ 
iiad  re-estai)iisiied  tiie  doctrine  of  non-aciverse  possession.  I 
cannot  aciopt  tiiat  construction,  Tiic  Troiififer  of  Land  Slalulc 
contains  notiiinp;  to  siiow  tiiat  it  was  intencied  to  revive  tiiat 
cioctrinc,  and  I  must,  therefore,  suppose  tiiat  tiic  Legisiature 
was  satisfiecl  witli  tiie  meaning  wiiicli  tiie  court  put  upon  tiie 
words,  and  used  tiicm  accordingiy,  ratiicr  tiian  tiiat  tiiey 
intended  tiic  oid  doctrine  to  appiy  to  ianiis  brougiit  under  the 
Act  and  tiic  new  doctrine  to  ail  other  lands.  I  tliereforc  come 
to  the  conclusion  that  the  word  ‘adverse’  must  lie  read  in  its 
popular  sense.  Tiie  Transfer  of  Land  SlaltUe  is  far  from 
technical  and  I  am  of  the  opinion  that  wlien  tiic  wrong  man  is 
in,  and  tlie  riglit  man  is  out  of  possession,  the  possession  is 
adverse  within  the  meaning  of  that  Act.’’ 

(c)  Pecidiar  to  Saskatchewan. 

12.  Any  right  of  way  or  other  casement  granted 
or  acquired  under  the  provision  of  The  Irrigation 
Act. 

(f)  Pecidiar  to  Alberta. 

13.  Any  right  of  way  or  other  easement  granted 
or  acquired  under  the  provision  of  any  Act  or  law 
in  force  in  the  province. 

The  Alberta  provision  is  wider  than  the  Sas¬ 
katchewan  provision,  which  is  confined  to  the  one 
Irrigation  Act.  The  rights  of  way  or  easements 
under  headings  12  and  13  are  to  be  distinguished 
from  those  under  heading  8.  In  the  former  cases 
they  may  be  private  rights  of  way  or  easements,  but 
cannot  have  been  acquired  by  grant  but  only  under 
the  provisions  of  a  statute. 

(5)  THE  LAND. 

Following  the  estate  certified  to  in  the  certificate 
of  title  comes  the  description  of  the  land.  In  a 

’1 1  V.  L.  R.  150;  and  see  post  page  67.  See,  also.  Franklin  v.  Iml., 
17  S.  A.  R.  133;  Murphy  v.  Michel,  4  W.  W.  &  A’B.  (V)  13.  The 
Manitob.T,  Act  was  not  “framed  in  ignorance”  of  these  Australian 
decisions.  Duff,  J.,  in  Smith  v.  National  Trust,  1  W.  W.  R.  1122. 
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document  of  such  great  efficacy  as  a  certificate  of 
title,  the  description  of  the  land  should  be  set  out 
with  accuracy,'^" 

(0)  ADDRESS  OF  OWNER. 

The  address  of  the  owner, in  view  of  other 
provisions  for  notice  being  served  by  mailing  the 
same  ’to  the  owner  at  the  address  set  out  in  the 
certificate,  as  for  examjile  notices  relating  to  tax 
sale  and  forfeiture  proceedings,  is  a  requirement 
which  should  be  insisted  upon  by  the  registrar,  and 
to  which  interested  parties  would  do  well  to  give 
careful  attention. 

(7)  INCUMBRANCES. 

Following  the  signature  of  the  registrar  there 
appear  on  the  certificate  in  chronological  order 
memoranda  of  all  instruments  registered  against 
the  land  described  in  the  certificate.  In  Manitoba 
the  practice  is  to  indorse  on  the  back  of  the  cer¬ 
tificate  of  title  all  mortgages,  incumbrances,  charges, 
mechanics’  liens,  etc.,  and  on  the  face  of  the  certificate 
to  enter  only  memoranda  of  cancellations  in  whole  or 
in  part  in  addition  to  incumbrances  existing  at  the 
time  of  bringing  the  land  under  the  new  system. 
In  Saskatchewan  and  Alberta  the  practice  is  to 
indorse  on  the  certificate  the  memoranda  of  regis¬ 
tration  strictly  in  chronological  order.  The  differ¬ 
ence,  however,  would  appear  to  be  a  matter  of 
practice  only. 


0.  Duplicate  Certificate  of  Title. 

The  idea  of  a  duplicate  certificate  of  title  was 
suggested  by  the  fact  that  upon  land  being  brought 
under  the  system,  the  applicant  is  required  to  deliver 
up,  and  the  registrar  retains,  all  documents  of  title. 

”  In  re  Land  Titles  Act  Lillis,  4  Terr.  L.  11.  300;  Rorison  v.  Kolosoff, 
15  W.  L.  II.  497. 

”  S.ask.  ISC;  Dom.  192. 
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A  registered  owner  has  not,  therefore,  the  practical 
convenience  which  arose  through  the  possession  of 
title  deeds,  which  could  be  deposited  by  way  of 
equitable  mortgage.  In  order  that  a  registered 
owner  might  -have  some  efficacious  evidence  of 
title,  the  duplicate  certificate  of  title  was  evolved. 
A  duplicate  certificate  of  title  is  issued  on  bringing 
the  land  under  the  system^*  and  upon  each  sub¬ 
sequent  transfer.^®  The  duplicate  is  nothing  more 
than  its  name  imports,  merely  an  exact  replica  of  the 
certificate  of  title  bound  in  the  register.  In  Manitoba 
the  certificate  bound  in  the  register  and  that  not 
bound  have  each  the  like  force  and  effect  of  the  other,'^® 
and  either  is  conclusive  evidence  that  the  person 
named  therein  is  entitled  to  the  land  for  the  estate 
therein  specified.”  In  the  other  jurisdictions  the 
duplicate  and  certificate  are  distinguished  to  a 
groat  extent  in  the  terminology  of  the  respective 
Acts.'®  It  is  evident,  however,  that  the  efficacy  of 
a  duplicate  certificate  of  title  depends  upon  its 
being  shown  at  any  particular  time  that  it  is  the 
actual  literal  duplicate  of  the  certificate  of  title  in 
the  register.  The  document  in  possession  of  a 
registered  owner  may,  for  various  reasons,  cease 
to  bo  a  duplicate  of  any  certificate  of  title  then 
existing  in  the  registry  office.  For  the  purpose  of 
rendering  the  duplicate  as  conclusive  as  possible, 
the  registrar  is  forbidden  to  accept,  for  registration, 
any  documents  unaccompanied  by  a  duplicate  cer¬ 
tificate  of  title  except  in  certain  specified  cases.®® 
The  possibilities  of  the  actual  duplicate  certificate 
of  title  to  any  parcel  of  land  differing  from  the  exist- 

Man.  (iO,  4,5;  Sa.sk.  01;  Alta.  30;  Dom.  07. 

”  Man.  00;  Sask.  75;  Alta.  37;  Doin.  82. 

Man.  00. 

"  Man.  71. 

■sSask.  2  (15),  (10),  109,  170;  Alta.  2  (o),  130;  Dom.  2  (15),  (10), 

174,  175. 

Man.  82;  Sask.  31;  Alta.  20  (2);  Dom.  42. 

Man.  82;  Sask.  32;  Alta.  20  (2);  Dom.  42. 
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ing  ccrUficaic  of  iiilo  to  the  same  parcel  in  the 
register  may  be  classed  under  the  following  headings: 

(1)  By  reason  of  a  registration  affecting  the 
particular  piece  of  land  made  other  than  by  the 
registered  owner  or  some  person  having  a  registered 
interest,  e.  g.  a  caveat,  mechanic’s  lien,  order  of  the 
court  or  judge.  Us  pendens. 

(2)  The  cancellation  of  the  certificate  of  title 
corresponding  to  the  duplicate  by  reason  of  some 
dealing  in  inviluni,  e.  g.  transfer  on  sale  of  land  for 
taxes,  vesting  order  of  the  court,  transfer  on  sheriff’s 
sale,  transfer  or  order  of  foreclosure  under  mortgage. 

(3)  The  issue  of  a  new  certificate  of  title  on 
proof  (fraudulent  or  erroneous)  of  loss  of  the  old 
certificate,®'  consequent  upon  which  the  owner  may 
register  dealings,  requiring  the  production  of  the 
duplicate  by  ])roduction  of  the  new  certificate  so 
issued.  The  registrar  should  exorcise  great  care  in  the 
issue  of  such  new  duplicates  to  protect  the  assurance 
fund,  which,  however,  may  be  liable  in  cases  of  the 
improper  issue  of  title  notwithstanding  the  apparent 
sufficiency  of  any  proceedings  taken  by  the  regis¬ 
trar.®" 

It  is  the  duty  of  any  party  having  executed 
and  delivered  a  transfer  or  mortgage  which  requires 
the  production  of  the  duplicate  for  its  registration  to 
deliver  up  that  duplicate  to  the  registrar  for  the 
purpose.®" 

M.an.  54;  Sask.  159;  Alt.a.  123;  Dom,  104. 

Cf.  Tolley  efc  Co.  Lid.  v.  Byrne  (Registrar),  (1902)  2S  V.  L.  R.  95. 
“Sask.  74;  Alta.  50;  Dom.  81;  Man.  90.  The  right  to  rcgistr.ation 
would  appear  to  include  and  imply  the  right  to  demand  the  requisites 
for  registration. 
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§  9.  THE  INTERESTS  WHICH  CAN  BE  BROUGHT 
UNDER  THE  SYSTEM. 

“Bringing  land  under  the  system”  may  be 
described  broadly  as  having  land  placed  on  the  reg¬ 
ister  in  such  a  way  that,  as  a  result  of  its  being  so 
placed,  estates  and  interests  in  it,  so  long  as  the  land 
remains  on  the  register,  are  held  by  an  indefeasible 
titl  ',  and  can  only  be  created  and  transferred  by 
entry  on  the  register. 

In  order  to  understand  clearly  the  force  and 
effect  of  land  being  brought  under  the  system,  the 
fundamental  basis  of  the  title  to  all  land  under  the 
English  law  regarding  property  must  be  kept  in 
mind.  All  land  is  in  theory  held  from  the  Crown 
for  a  greater  or  less  estate,  and  all  ownership  of  land 
is  really  an  ownership  of  an  estate  in  the  land.  To 
bring  land  under  the  system  does  not  mean,  there¬ 
fore,  that  a  particular  piece  of  material  earth  is 
set  apart  and  dealt  with  under  a  peculiar  system  of 
law,  but  merely  that  the  title  to  a  certain  estate  in 
a  certain  piece  of  land  is  placed  on  the  register,  and 
thereafter  such  title  can  only  be  dealt  with,  trans¬ 
ferred  and  modified  in  the  manner  provided  by  the 
respective  Acts  governing  the  system.  As  a  matter 
of  practice  in  Western  Canada,  practically  all  land 
is  held  in  fee  simple,  and  an  application  to  bring  a 
limited  estate  of  freehold  under  the  operation  of  the 
61 
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system  is  almost  unknown.  In  Manitoba,  in  fact, 
the  registrar  is  empowered  to  rei'use  to  entertain  an 
application  iin]c.ss  all  parties,  other  than  the  applicant, 
consent,  the  result  of  which  would  ordinarily  be 
that  the  "whole  title”  would  be  brought  under  the 
Act,  that  is  to  say,  the  fee  simple.  To  this  extent, 
however,  it  may  be  said  "bringing  land  under  the 
Act”  refers  to  the  actual  material  land,  i.  c.,  once 
the  fee  simple  in  land  has  been  brought  under  the 
Act,  the  registration  of  all  other  interests  is  acquired 
as  a  modification  of  the  registered  title,  the  land  not 
reverting  when  the  interest  originally  brought  under 
the  Act  fails  for  lack  of  an  owner,  or  by  reason  of 
the  title  being  extinguished.  Thus,  where  a  person 
claimed  by  possession  for  the  i)eriod  required  by 
the  limitation  Acts  the  application  was  refused  and 
the  registrar’s  action  was  affirmed  by  the  Full  Court 
of  Victoi-ia.  The  court  said  that  it  had  been  argued : 

‘"J'liiit  when  flic  Act  speaks  of  hriiiffinf!;  land  under  its 
operation,  it  means  I)rinf>ing  tlie  tide  to  tlie  land  under  its 
operation,  and,  therefore^,  when  the  old  title  is  destroyed,  a  new 
one  may  be  brouKlit  und(>r  the  Act.  W(!  think  that  the  Act 
docs  not  allow  of  this,  and  th.at  in  fact  there  is  no  jurisdiction 
in  the  n'gistrar  to  srant  an  ai)plieation  mad(!  to  him  for  the 
purpose.  The  sections  referred  to  prescrilK!  precisely  what 
land  may  be  lirouKht  umh'r  the  Act.,  and  we  think  that  when 
land  is  Iwousht  under  the  Act  it  remains  under  tlui  Act.”' 

In  Belize  Estate  v.  Quilter-  the  Privy  Council 
said  "a  rcgistcrctl  title  might  come  to  an  end, 
through  the  death  of  a  ])roprietor  intestate  and  with¬ 
out  leaving  heirs.  *  *  *  The  (h’own  might 
make  a  new  grant  of  the  land  to  a  subject  who,  if 
he  desired  to  ])ossess  a  registered  title,  would  be 
under  the  necessity  of  making  a  fresh  application 
under  the  Act.”  ddiis  decision,  however,  was  under 
The  British  Honduras  Act,  which  is  not  available  to 
the  author,  but  which  is  stated  to  "differ  somewhat 
from  the  Torrens  Statutes”''’  in  this  respect. 

‘  Re  Allen,  22  V.  L.  R.  24.  =  (1807)  A.  C.  807. 

^  llogK,  p.  710,  note. 
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Tlio  ])rovisioiis  of  tlio  Acts  rolutinfj;  to  the  inter¬ 
ests  wliich  may  bo  rofi;istoro(l  arc  very  broad.  In 
Manitoba,  "tlie  owner  of  any  estate  or  interest  in 
land,  wliether  legal  or  eciuitable,”  '  may  apply  for 
the  registration  of  his  interest.  In  Saskatchewan, 
and  All)erta,  and  in  the  Dominion  Act,  the  words 
are  added  "letters  patent  for  whifih  issued  Irom  the 
Crown  Ijoforc  the  first  day  of  January,  .1887,  or 
otherwise  had  prior  to  that  date  jiassed  from  the 
Crown."  This  was  the  dale  of  the  coming  into 
force  of  The  Terriloricis  Heal  Properly  Act,  R.  S.  C. 
1880,  c.  51.  Since  the  coming  into  force  of  that  Act 
upon  the  issue  of  all  letters  patent,  the  letters  patent 
have  been  sent  to  the  projicr  n^gistry  office  and  a 
certificate  of  title  is  forthwith,  or  upon  payment  of 
the  necessary  fee  where  required,  issued  upon  the 
grant.  In  lie  Irish/’  it  was  hold  that  unpatented 
land  could  be  brought  under  the  new  system  as  in 
a  case  of  a  homestead  or  i^ire-emption  after  "recom¬ 
mendation  for  patent.”  Dubuc,  J.,  said; 

“In  .such  cii.so  tlic  certific.alo  of  tlic  rogistr.'ir  gcnoral  would 
not  deceive  tlic  puldic  or  any  ])arty  who  miglit  take  a  convey¬ 
ance  from  the  liolders  of  said  certificate  because  such  certificate 
would  not  show  an  aijsoluto  title  in  fee  simple  l)ut  only  such 
title  or  interest  as  he  appears  to  have  at  the  time.” 

The  word  "land”  under  the  various  interpreta¬ 
tion  sections  of  the  Acts  is  given  a  very  wide  meaning.® 
In  Ex  parte  Cunningham,’’  it  was  suggested  that  a 
rent  charge  issuing  out  of  land  not  brought  under 
the  Act  could  be  made  the  subject  of  a  certificate 
of  title,  but  an  casement  over  land  not  brought 
under  the  Act  could  not  be  registered  along  with 
the  title  of  the  dominant  tenement.  The  basis  of  the 
latter  part  of  this  decision  has,  however,  disappeared 
by  reason  of  statutory  provision  in  Saskatchewan 

<  Man.  2S;  Sask.  .lO;  Alta.  27;  Doin.  .5.5. 

''  2Man.  Ij.  K.  301.  Tliis  case  would  not  now  bo  followed  in  the  .same 
eircurnstancos. 

'Man.  2(a):  Sa.sk.  2(1);  Alta.  2(a);  Dom.  2  (1) 

’  3  V.  L.  R.  109. 
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and  Alberta,  and  the  same  change  has  been  made 
in  the  Dominion  Act.**  In  practice,  however, 
the  interest  which  is  almost  invariably  brought  under 
the  Act  is  the  fee  simple.  In  Manitoba  the  registrar 
may,  in  his  discretion,  refuse  to  entertain  such  an 
application  unless  all  persons,  other  than  the  appli¬ 
cant,  who  are  interested  in  the  land  shall  be  consent¬ 
ing  parties  to  the  application.®  Under  this  provision 
the  registrar  may  practically  force  the  registration 
of  the  fee  simple  in  every  case,  excepting  in  the  case 
of  leaseholds  for  long  terms  of  years  to  which  there 
seems  to  be  no  objection  to  issuing  a  certificate  of 
title  independently  of  the  fee.  An  application  for 
an  undivided  interest  in  land  will  not  be  entertained 
in  Manitoba,^®  nor,  in  any  jurisdiction,  should  an 
application  be  entertained  for  bringing  under  the 
Act  an  interest,  the  registration  of  which  is  provided 
for  in  the  Act,  as  for  e.xample,  that  of  a  mortgagee. 

In  Manitoba  the  registrar  must  be  satisfied  that 
the  title  is  “safe  holding.”  In  Saskatchewan  and 
Alberta  there  is  no  definite  standard  set;  the  master 
of  titles  or  the  judge  must  be  “satisfied  with  the 
applicant’s  title.”  In  British  Columbia  for  a  cer¬ 
tificate  of  indefeasible  title  the  registrar  must  bo 
satisfied  that  the  title  is  “a  good  safe  holding  and 
marketable  title.”  Absence  of  covenants  for  title 
in  a  deed  presented  as  a  link  is  not  a  defect  in 
title,"  but  a  sale  under  power  in  a  mortgage  without 
notice  might  be  such."  Under  The  Real  Properttj 
Act  of  Manitoba  1885,  §  110,  it  was  provided  that 
the  examiner  of  titles  in  investigating  the  title 
might  receive  and  act  upon  any  evidence  which  was 
receivable  in  any  court  of  the  province.  In  Re 
Lewis, Taylor,  C.  J.,  pointed  out  that  this  did  not 

8  Siisk.  73;  Alta.  49;  Dom,  .SO. 

8  Man.  28. 

“  M.an.  32. 

“  Re  Dalgleish,  14  W.  L.  R.  25.5. 

*8  Re  Shore,  6  Man.  L.  R.  305. 

'8  5  Man.  L.  R.  44. 
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permit  the  registrar  to  act  on  evidence  which  the 
practice  of  English  conveyancers  authorizes  to  be 
received  on  an  investigation  of  a  title  out  of  court, 
and  _  consequently  he  could  not  accept  letters  of 
administration  as  evidence  of  intestacy.  But  in  Acts 
intended  to  simplify  the  laws  relating  to  the  transfer 
of  land  and  to  facilitate  its  transfer,  it  is  evident 
that  it  was  not  intended  that  the  registrar  or  the 
judge  or  master  should  reduce  their  usefulness  to  the 
extent  which  neutralized  the  value  of  the  English 
Acts  of  1862  by  insisting  on  a  "marketable”  title, 
that  is,  "one  which  so  far  as  its  antecedents  are  con¬ 
cerned  may  at  all  times  and  under  all  circumstances 
be  forced  on  an  unwilling  purchaser.  To  quote 
the  author  of  Coutlee’s  Real  Property  Statutes,  at 
page  87 : 

“  A  substantiiilly  good  title  regardless  of  teehniealities  is  all 
that  is  required  to  have  land  brought  under  the  Statute.  Noth¬ 
ing  more  is  necessary  in  any  case  than  any  solicitor  or  convey¬ 
ancer  ought  to  require  in  duty  to  his  client,  and  in  many  cases 
less  is  required,  as  safe  holding  titles  can  be  passed  and  an 
absolutely  marketable  title  does  not  need  to  be  made  out  to 
obtain  a  certificate.  On  the  other  hand,  as  the  province 
becomes  an  insurer  against  adverse  claims,  care  has  to  be 
exercised  in  the  examination  of  the  title,  and  if  a  purchaser  has 
bought  a  piece  of  land,  voluntarily  incurring  the  risk  of  taking 
a  defective  title  by  submitting  to  conditions  which  prevent 
objections  being  taken,  he  ought  not  to  expect  the  public  to 
adopt  his  bargain  without  due  investigation.” 

In  Ontario  it  is  provided  that  in  the  examination 
of  title  the  master  may  receive  and  act  upon  any 
evidence  which  is  received  in  court  on  a  question  of 
title,  or  any  evidence  which  the  practice  of  convey¬ 
ancers  authorizes  to  be  received  on  an  investigation 
of  a  title  out  of  court,  or  any  other  evidence,  whether 
the  same  is  or  is  not  receivable  or  sufficient  in  point 
of  strict  law,  or  according  to  the  practice  of  convey¬ 
ancers,  if  the  same  satisfies  him  of  the  truth  of  the 

“  Pyrke  v.  Waddingham,  10  Ha.  8.;  Fry  on  Specific  Performance, 
p.ar.  833. 
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facts  intended  to  be  made  out  thereby.^®  The 
registrar,  master  of  titles,  or  judge  acting  as  persona 
designaia,  has  on  the  one  hand  to  protect  the  assur¬ 
ance  fund,^®  and  on  the  other  hand,  has  the  same 
fund  to  justify  him  in  extending  the  beneficent 
operation  of  the  Act,  and  so  granting  a  certificate  of 
title  with  the  correctness  of  which  ho  is  morally 
satisfied,  ignoring  a  possible  but  negligible  defect.^^ 
Land  may  be  brought  under  the  system  on 
evidence  of  possession  sufficient  to  bar  the  title  of 
the  rightful  owner  under  the  Statutes  of  Limitations 
in  force  in  the  province  where  the  land  lies.  In  dis¬ 
cussing  title  by  possession  care  must  be  taken  to 
distinguish  such  titles  as  are  now  under  consideration 
from  the  “possessory  titles”  of  the  Ontario  Land 
Titles  Act  and  the  English  Land  Transfer  Act. 
Under  those  systems  the  registration  of  the  posses¬ 
sory  title  is  nothing  more  than  the  registration  of 
the  title  of  the  person  in  possession,  whatever  that 
may  be,  and,  as  it  were,  for  what  it  is  worth,  and 
such  registration  does  then  prejudice  the  enforce¬ 
ment  of  any  estate  right  or  interests  adverse  to 
or  in  derogation  of  the  title  of  such  first  registered 
owner,  and  subsisting  or  capable  of  arising  at  the 
time  of  registration  of  such  owner,  but  otherwise 
(that  is  to  say,  as  regards  subsequent  dealings)  has 
the  same  effect  as  the  registration  of  an  owner  under 
the  systems  in  the  prairie  provinces.  This  posses¬ 
sory  title  seems  further  to  be  analogous  to  the 
registration  of  an  absolute  fee  in  British  Columbia, 
as  distinguished  from  the  registration  of  an  inde¬ 
feasible  fee,  and  to  entry  on  the  “provisional”  as 
distinguished  from  the  “permanent”  register  in  New 
Zealand,  to  which  reference  is  made  in  the  leading 
case  of  Assess  Co.  v.  Mere  Roihi.^^ 

Land  Titles  Act,  1  Geo.  V,  c.  28,  §  22  (e) 

16  Ex  parte  Bowman  7.  V.  L.  R.  314. 

17  jte  G - 21  0.  R.  109. 

16  (1905)  A.  C.  176. 
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Evidence  of  actual,  visible  and  undisturbed 
continuous  possession,^®  or  of  "an  actual  possession, 
an  occupation  exclusive,  continuous,  open  or  visible 
and  notorious”®®  for  the  statutory  period  as  pre¬ 
scribed  by  the  law  of  the  province  in  which  the  land 
may  lie,  accompanied  by  evidence  of  the  state  of  the 
title  at  the  beginning  of  the  possession,  in  order  to 
satisfy  the  official  examining  the  title  that  there  are 
no  persons  in  existence  against  whom  the  statute  has 
begun  to  run  at  a  later  period  than  the  beginning  of 
the  possession,  is  sufficient,  not  only  to  extinguish 
the  title  of  the  owner,  but  to  entitle  the  applicant 
showing  such  possession  to  the  issue  of  a  certificate 
of  title  in  his  favor.®* 

The  matter  of  jurisdiction  in  such  applications 
is  not  settled  outside  of  Manitoba,  where  the  registrar 
does  not  assume  any  jurisdiction  and  the  question  is 
one  for  an  issue  ®®  or  for  statement  of  claim.  In 
Alberta  under  the  very  wide  powers  conferred  on  a 
judge  acting  as  persona  designata  for  the  examination 
of  titles,®®  Mr.  Justice  Stuart  examined  into  a 
possessory  title  offered  ®*  assuming  that  he  had  juris¬ 
diction  to  order  the  issue  of  the  certificate  of  title 
provided  the  evidence  as  to  possession  satisfied  him. 
In  Saskatchewan  under  the  exactly  similar  section 
covering  the  same  jurisdiction  in  the  master  of  titles 
(section  56),  the  master  of  titles  has  held  that  he 
had  not  the  power  to  order  the  issue  of  a  certificate 
of  title  on  evidence  of  possession  only  ®®  and  subse¬ 
quently  an  action  in  court  was  brought  for  declara¬ 
tion  of  the  same  title,  in  which  action  an  order  was 
made  declaring  that  the  rights  of  the  defendant 

McConaghy  v.  Denmark,  4  S.  C.  R.  609. 

Sherren  v.  Pearson,  14  S.  C.  R.  585. 

21  Re  Anderlon,  8  W.  L.  R.  3i9;  Bradshaw  v.  Patterson,  18  W.  L.  R.  402; 

Ogle  V.  Aedy,  13  V.  L.  R.  468;  Ex  parte  O’Neill,  7  Q.  L.  J.  155. 

22  See  Callaway  v.  Platt,  17  Man,  L.  R.  485. 

22  Alta.  31. 

2'*  Re  Anderton,  supra. 

22  Re  Bradshaw’s  Title,  Master  of  Titles,  16th  Aug.  1910  (Sask). 
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were  cxtinguislicd,  and  the  matter  was  then  remitted 
to  the  master  to  be  dealt  with  on  the  strength  of 
the  decision  of  the  court.“  The  wording  of  the 
section  in  question  is  very  wide,  and  the  reason  for 
limiting  the  full  jurisdiction  granted  is  not  apparent. 
In  an  Australian  case  from  Queensland,  it  was  held 
by  the  full  court  that  where  on  an  application  to 
bring  land  under  the  Act  the  applicant’s  title  arises 
from  adverse  possession,  the  registrar  of  titles  should 
deal  with  the  application  in  the  ordinary  way.  He 
could  not  refuse  to  inquire  into  the  evidence  in  sup¬ 
port  of  the  application,  although  he  might,  if  not 
satisfied  with  the  evidence,  refuse  to  go  on  with  the 
application.”^ 

The  present  position  of  the  matter  in  Saskat¬ 
chewan  is  in  line  with  the  generally  accepted  maxim 
that  a  judge  acting  as  persona  dcsignaia  or  on  a 
chamber  application  will  not  dispose  of  important 
questions  of  law  or  fact,  but  seems  to  bo  a  straining 
of  that  maxim  in  this  instance  in  view  of  the  primu 
facie  intention  of  the  Acts  that  all  matters  of  title 
in  applications  shall  be  disposed  of  under  the  Act  and 
the  very  positive  language  that  the  master  shall 
"examine”  all  titles  and  “shall  when  necessary  hear” 
all  persons  and  “shall  hear  and  consider  the  claims” 
and  shall  have  all  the  jiowcrs  for  compelling  attend¬ 
ance  of  persons  and  the  jn-oduction  of  documents 
which  usually  appertain  to  courts  of  civil  justice. 
Why  are  these  powers  granted  if  not  to  be  exercised? 

§  10.  PROCEDURE  ON  APPLICATIONS. 

Where  registration  is  compulsory,  as  in  Saskat¬ 
chewan,  Alberta  and  the  Dominion,  the  patents  for 
all  lands  granted  are  sent  to  the  proper  registry  office, 
and  a  certificate  of  title  is  granted  to  the  patentee 
forthwith,  or  in  case  payment  of  a  fee  is  required, 

Bradshaw  v.  Patterson,  18  W.  L.  R.  402. 

Ex  parte  O’Neill,  7  Q.  L.  J.  155. 
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upon  the  payment  of  the  proper  fec.-^  Prior  to  the 
issue  of  such  certificate  of  title  the  land  cannot  be 
said  to  be  under  the  system.^'*  The  certificate  of 
title  is  issued  "with  any  necessary  qualification.” 
Where  there  have  been  registrations  under  former 
registry  laws,  an  entry  on  the  certificate  of  title  of 
these  registrations  is  a  necessary  qualification.''*'’ 
As  to  qualifications  arising  wfithin  the  grant  itself, 
the  Crown  is  bound  by  the  limitations  of  the  statute, 
nor  does  the  fact  that  the  land  granted  in  the  prairie 
provinces,  or  at  least  the  greater  part  of  it,  is  granted 
by  the  Crown  in  the  right  of  the  Dominion  of 
Canada,  affect  this  position,  as,  within  their  own 
jurisdictions  the  provinces  are  supreme  in  the  mat¬ 
ters  of  title  to  land,  and  cannot  be  bound  by  the 
Dominion,  nor  even,  unless  by  express  reference,  by 
the  Imperial  Parliament.'*^  Thus,  on  a  reference  to 
the  master  of  titles  in  Saskatchewan  where  a  grant 
was  made  to  a  corporation  "in  trust  for  the  purposes 
of  the  congregation  of  the  Roman  Catholic  Church 
of  the  Parish  of  St.  Anne,”  it  was  held  that  the  trust 
could  not  be  expressed  in  the  certificate  of  title,  as 
pursuant  to  section  79  of  The  Land  Titles  Act  1906 
no  entry  of  any  trust  should  bo  made  upon  a  cer¬ 
tificate  of  title. 

In  Manitoba,  and  in  cases  of  land  patented 
prior  to  1st  January,  1887,  in  the  other  provinces, 
the  first  step  to  bring  land  "under  the  new  system,” 
as  it  is  called  in  Manitoba,  “under  the  Act”  in  the 

^^Dom.  41;  Alta.  26  (1);  Dom.  49. 

Coventry  v.  Amiable,  1  W.  W.  R.  14S;  19  W.  L.  R.  400;  Re  Irish, 

2  Man.  L.  R.  361;  Re  Thompson,  10  Can.  L.  T.  44.  But  see  contra 
Re  McCaul  and  Down’s  Note,  9  Can.  L.  T.  27;  Re  Boyle,  9  Can.  L.  T. 
506,  and  10  Can.  L.  T.  73. 

“  Re  Land  Titles  Act  and  C.  P.  Ry.,  4  Terr.  L.  R.  227.  In  New  Zealand, 
on  the  contrary,  held  only  those  incumbrances  should  be  brought 
forsvard  which  could  be  registered.  Staples  v.  Corby,  19  N.  Z.  L.  R. 
C.A.,  at  523. 

«  Assets  Co.  V.  Mere  Roihi,  (1905)  A.  C.  176. 

“  Re  La  Corporation  Episcopate  Calholique  Romaine  de  Saskatchewan, 
Master  of  Titles,  21st  Dec.,  1910  (Sask). 
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other  jurisdictions,  is  to  make  an  application  to  the 
registrar  in  the  form  prescribed  or,  in  Manitoba,  in 
a  form  similar  to  that  prescribed  in  the  other 
provinces. 

The  application  is  made  by  the  owner,  or  in 
Manitoba  and  Saskatchewan  by  his  duly  authorized 
agent  or  attorney.  In  Alberta  and  the  Dominion 
provision  is  not  rnade  for  application  by  the  agent 
or  attorney,'’*®  but  in  Form  F  to  the  Alberta  Act  and 
Form  F  to  the  Dominion  Act,  paragraph  1  of  the 
affidavit  reads  "that  I  am  the  owner  (or  agent  for 
the  owner)."  Where  an  Act  provided  that  all  infor¬ 
mations  exhibited  before  any  justice  or  justices  of 
the  peace  for  any  offence  against  the  customs  should 
be  drawn  in  the  form  or  to  the  effect  in  the  schedule 
annexed  to  the  Act,  and  the  form  in  the  schedule 
used  words  indicating  that  the  information  was 
supposed  to  be  made  before  two  justices,  it  was  held 
that  this  circumstance  did  not  override  the  pro¬ 
visions  of  the  Act,  that  the  information  might  be 
made  before  one  justice  and  that  the  form  might  be 
modified  accordingly.®^  In  view  of  the  powers  con¬ 
ferred  upon  an  applicant,  it  would  seem  to  follow 
that  the  statutes  must  be  construed  strictly,  and 
that,  therefore,  a  variation  in  the  form  could  "not  be 
held  to  repeal  or  amend  the  statute.  Although  not 
specifically  presciibed,  it  must  be  assumed  that  the 
agent  or  attorney  must  be  duly  authorized  in  writing- 
verified  by  affidavit  of  execution  in  the  manner  pre¬ 
scribed  for  any  other  instrument  under  the  system, 
and  in  the  same  manner  as  the  consent  of  an 
interested  party  is  required  to  be  evidenced.®®  The 
bringing  of  the  land  under  the  system  is  not  only 
a  very  important  step  as  regards  the  law  to  which 
all  subsequent  dealings  will  be  subject,  but  the 

Alta.  27;  Dorn.  55.- 

=>*  Rex  y.  Russell,  13  Q.  B.  237.  See  Endlich,  Interpretation  of  Statutes, 

section  71,  and  cases  cited. 

«Sask.  54;  Alta.  29  (5);  Dom.  60. 
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applicant  has  extensive  powers  of  conveyance^® 
which  cannot  be  held  to  bo  conforrod  upon  any. 
agent  for  the  purposes  of  the  Act,  except  by  some: 
such  authority  as  outlined. 

In  Manitoba  a  power  of  attorney  authorizing 
the  sale  of  the  land  is  held  sufficient  to  author¬ 
ize  an  application  to  bring  the  land  under  the  Act,- 
unless  the  iiowcr  contains  an  express  prohibition. 
In  all  jurisdictions  in  regard-  to  jicrsons  under  dis¬ 
ability,  the  guardian  of  such  person  may  make  the 
necessary  application,  and  in  Manitoba  the  father; 
or  mother,  if  the  father  be  dcad.®'^ 

The  possession  called  for  in  the  applicant  by 
the  forms  prescribed  in  Saskatchewan  and  Alberta 
is  the  constructive  possession  of  the  rightful  OAvner, 
and  not  necessarily  actual  possession.  This  is 
implied  by  the  subsequent  paragraphs  requiring 
information  as  to  whether  or  not  the  land  is  occupied; 
and  has  been  the  subject  of  judicial  decision  in 
Australia,  where  it  was  held  that  an  application  to 
have  the  land  brought  under  operation  of  The  Real 
Property  Act  1S62  (New  South  Wales),  must  be 
entertained  by  the  registrar,  although  it  appears  b;^ 
the  terms  of  the  application  that  the  lands  in  ques¬ 
tion  are  as  a  matter  of  fact  in  the  adverse  occupation 
of  some  other  person.®® 

The  only  limitation  placed  on  the  amount  of 
land  to  be  included  in  any  application  is  in  Manitoba 
where  the  amount  of  land  is  restricted  to  tAvq 
thousand  acres  of  contiguous  country  lands,  or  any 
number  of  lots  under  the  same  plan  of  subdivision 
(section  30).  In  the  same  jurisdiction  it  is  provided 
that  no  application  shall  be  entertained  for  an 
undivided  interest  Avithout  the  remaining  undivided 
interests  being  brought  under  the  new  system. 

Man.  35;  Sask.,  Form  B.;  Alta.,  Form  F. ;  Dorn.,  Form  F. 

"Man.  33,  164;  Sask.  160;  Alta.  133;  Dom.  165. 

*'  Ex  parlc  Hamillon,  3  S.  C.  R.  (N.  S.  AV.)  311  (full  court). 
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The  forms  call  for  a  full  disclosure  by  the  appli¬ 
cant  of  all  mortgages  or  incumbrances  al'fecting  the 
land,  or  of  any  estate  or  interest  therein  at  law  or 
in  equity,  in  possession,  reversion  or  expectancy, 
which  may  be  within  the  knowledge  of  the  applicant 
other  than  his  own.  Nevertheless  an  applicant  is 
not  required  to  specify  in  his  application  everything 
done,  honest  or  dishonest,  well  founded  or  ill  founded, 
which  may  possibly  at  any  time  be  set  up  in  opposi¬ 
tion  to  his  title.  He  need  not  state  an  alleged  in¬ 
terest  in  respect  of  which  no  claim  has  ever  been  made 
on  him,  nor  any  action  commenced,®®  nor  need  he 
disclose  in  his  application  the  fact  that  a  trespasser 
claims  the  land.'*®  From  a  practical  point  of  view, 
however,  the '  applicant  will  do  well  to  make  the 
fullest  disclosure,  and  not  attempt  to  make  himself 
the  judge  as  to  how  far,  or  otherwise,  it  may  be 
evidence  of  fraud  in  a  subsequent  proceeding  that 
he  has  had  knowledge  of  a  claim  and  concealed  it, 
with  the  intention  of  thereby  defeating  the  claim. 

The  applicant  has  power  to  direct  the  issue  of 
a  certificate  of  title  in  a  name  other  than  his  own. 
This  direction  is  made  in  Saskatchewan,  Alberta  and 
the  Dominion  by  request  in  the  application  (see 
forms)  and  in  Manitoba  may  be  made  either  in  the 
application  or  by  special  request.'**  In  the  jurisdic¬ 
tions  other  than  Manitoba,  the  only  provision  for 
such  a  direction  is  in  the  form  prescribed.  As  to 
whether  or  not  such  a  clause  in  a  form  is  sufficient 
to  prescribe  a  sta,tutory  method  of  transfer,  see  Hard- 
castle,  Construction  of  Statutes,  third  edition,  page 
233,  and  ante  page  70.  In  Manitoba  such  a  person 
named  as  transferee  in  the  application  is  joined  as 
a  party  plaintiff  with  the  applicant  in  an  issue  pur¬ 
suant  to  a  caveat^®  and  the  consent  of  such  a  party 

”  In  re  Tanner,  5  N.  Z.  L.  R.  S.  C.  102. 

In  re  Beckett,  15  N.  S.  W.  L.  R.  94  (full  court). 

«  Man.  35. 

«  Hay  V.  Nixon,  7  Man.  L.  R.  579. 
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is  required  for  the  withdrawal  of  an  application 
(section  39). 

In  Manitoba  upon  the  filing  of  an  application, 
the  land  named  in  the  application  becornes  "subject 
to"  the  new  system,  although  the  land  is  not  fully 
"under"  the  new  system  until  the  certificate  of  title 
is  actually  granted  (section  2  (u).  _  Such  a  provision 
is  required  to  fix  a  point  of  finality  and  to  prevent 
another  registration  being  made  under  the  old 
system  while  an  application  to  bring  under  the  new 
is  pending,  but  in  the  other  jurisdictions  where  no 
registration  system  is  provided  except  the  Torrens 
system,  no  such  starting  point  other  than  the  actual 
issue  of  the  certificate  is  necessary  and  no  provision 
is  accordingly  made  for  that  purpose.  The  applicant 
merely  takes  his  chances  on  any  registration,  such 
as  a  caveat  or  execution,  being  made  prior  to  the 
actual  issue  of  the  certificate  of  title  and  any  such 
registration  up  to  that  moment  must  be  taken  into 
account.  In  view  of  the  fact,  however,  that  no  such 
registration  can  be  made  of  any  incumbrance  or 
transfer  by  any  person  claiming  the  land,  the 
practical  inconvenience  is  very  slight. 

The  application  is  to  be  accompanied  by  all 
deeds,  if  any,  in  possession  of  the  applicant,  and  a 
certificate  showing  all  registrations  affecting  the 
title  down  to  the  time  when  the  application  is  filed; 
in  Alberta,  in  addition,  by  a  certificate  from  the 
sheriff  showing  that  there  are  no  executions  in  his 
hands  against  the  applicant’s  land,  or  presumably, 
if  there  is  any  execution,  particulars  of  it;  and  in  the 
Dominion,  in  further  addition,  a  certificate  of  the 
payrnent  of  taxes  if  the  land  is  within  any  organized 
municipality.^®  In  Manitoba  similar  full  production 
of  the  evidences  of  title  is  required  by  necessary 
implication,  in  order  to  enable  the  registrar  to 
properly  examine  the  title.  All  documents  produced 

“Sask.  50  (2);  Alta.  28;  Dorn.  56. 
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on  tho  aiiplication  arc  retained  by  tlic  registrar  in 
his  office  in  case  of  a  certificate  of  title  granted.  In 
Manitoba  the  documents  are  retained  in  the  offices 
of  the  old  system,  but  such  retention  does  not  con¬ 
stitute  a  registration  of  the  documents  undei'  the 
old  system  as  to  land  not  included  in  the  a])i)lica- 


Thc  registrar  then  proceeds  to  examine  tho  title, 
and  if  the  applicant  is  the  original  grantee  from  the 
Crown  of  the  land,  and  no  deed,  transfer,  mortgage 
or  other  incumbrance  or  instrument  or  caveat  affect¬ 
ing  tho  title  thereto  appears  to  have  been  recorded, 
or,  if  not  the  original  grantee,  all  the  original  title 
deeds  are  ])roduced,  and  no  ]3erson  other  than  the 
applicant  is  in  actual  possession  of  the  land,  and  no 
caveat  has  been  filed,  the  registrar,  if  he  entertains 
no  doubt  as  to  the  title  of  the  applicant,  shall  grant 
a  certificate  of  titlc.‘‘“  If  any  person  other  than  the 
applicant  is  interested  in  the  land  by  way  of  mort¬ 
gage,  incumbrance,  lease  or  charge  under  a  recorded 
or  produced  instrument,  the  registrar  may  grant  a 
certificate  of  title  subject  to  such  interest,  if  he 
entertains  no  doubt  as  to  tho  nature  and  extent  of 
the  interest,  or  of  the  title  of  the  applicant.’"  In 
Manitoba,  however,  such  other  person  may  be 
required  to  consent  (section  28),  and  in  all  jurisdic¬ 
tions  is  required  to  consent  if  his  interest  is  other¬ 
wise  than  the  foregoing. 

The  nature  of  the  title  to  be  shown  has  already 
been  discussed.  In  Manitoba  the  registrar  must  be 
satisfied  “that  the  title  to  the  land  is  safe  holding” 
(section  4.5),  and  in  the  other  jurisdictions  “must 
entertain  no  doubt”  as  to  the  title.  The  title  to  be 
made  out  is,  therefore,  practically  the  same  in  all 
jurisdictions.  The  registrar  discharges  nearly  the 
same  duties  in  demanding  the  production  of  deeds 


affirmed  16  W.  L.  R.  53. 
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as  were  formerly  cast  on  an  intending  purchaser  of 
the  fee  sirri])le,”  and  must  bo  satisfied  according  to 
the  practice  of  conveyancers.  The  registrar,  how¬ 
ever,  scorns  to  have  a  wider  scope  in  the  examination 
of  titles  than  in  the  examination  of  instruments  for 
registration  under'  the  Act  after  a  certificate  of  title 
has  been  granted.  In  such  case  the  registrar  can 
act  only  on  information  disclosed  by  the  documents 
presented  to  him,''**  but  in  applications  for  certificate 
of  title  the  registrar*  is  more  than  "a  mere  machine 
for  registr-ation,’’  he  is  “bound  to  exercise  his  intelli¬ 
gence’’  and  may  take  notice  of  objections  to  title 
not  raised  by  any  opponent  of  the  application.'"’ 
In  Municipal  Dislricl  of  Concord  v.  Coles Griffiths, 
C.  J.,  dclivei'ing  the  judgment  of  the  High  Court  of 
Australia,  .said: 

“I  miiko  tlics(!  proliniinury  ob.sorv.'itions  for  tlio  purpose 
of  .'idcling  th.'it  the  registrar  is  not  bound  to  give  effect  to  !in 
application  if  he  has  information  from  some  trustworthy  source 
that  the  statenuints  of  the  applicant  are  not  true  in  fact;  on 
the  contrary,  it  is  the  duty  of  the  registrar,  if  ho  has  reason  to 
believe  that  giving  effect  to  the  application  in  compliance  with 
its  terms  would  do  an  injustice  to  the  public,  or  to  an  individual, 
to  stay  his  hand  until  the  matter  is  properly  investigated. 
That  is  not  only  what  ho  is  justifieil  in  doing,  but  what  ho  is 
bound  to  do.” 

And  the  registrar  may  withhold  registration  in  the 
interests  of  the  rights  of  the  third  parties  or  of  the 
assurance  fund.  The  court  will  not  order  a  district 
land  registrar  to  bring  land  under  the  Act  involving 
the  decision  of  the  rights  of  third  parties  in 
their  absence,  and  also  involving  liabilities  on  the 
part  of  the  assurance  fund,  unless  clearly  satisfied  that 
such  a  title  has  been  shown  as  will  be  forced  upon 
an  unwilling  purchaser."^  And  where  a  district  land 

*’  Hudson's  Bay  Company  v.  Kearns  and  Rowling,  3  B.  C.  R.  330. 

«  InTcEhhing,2ii.'L.'R.m\  11W.L.R.29;  Re Cteton,  1  Terr. L. R. 288. 

Manning  v.  Commissioner  of  Titles,  15  A.  C.  195. 

““  3  C.  L,  R.  90;  on  appc.al  from  New  South  Wales. 

Ex  parle  Smith,  7  N.  Z.  Gaz.  L.  R.  507 ;  In  re  Nelson  Bros.,  5  N.  Z,  L.  R. 

S.  C.  111. 
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registrar  rofused  to  {)rocccd  wltli  an  application  to 
bring  land  under  The  Land  Tranftjh'  Ad  of  JSS5  in 
Now  Zealand,  on  the  ground  that  it  was  not  vested  in 
the  applicant,  but  in  some  other  person  not  before 
him,  the  court  would  not  order  the  registrar  to  pro¬ 
ceed  if  such  i)rocccdings  could  involve  cither  the 
rights  of  the  absent  ])crson  or  the  assurance  fund, 
unless  it  could  clearly  sec  that  the  title  was  one 
which  would  be  forced  on  an  unwilling  purchaser.'’^ 
Advancing  a  step  beyond  the  simple  and  certain 
title  referred  to,  the  powers  of  the  registrar  differen¬ 
tiate  in  the  various  jurisdictions.  In  Manitoba  the 
registrar  continues  the  proceedings,  or  as  registration 
is  not  compulsory  to  permit  of  dealings,  if  the  regis¬ 
trar  meets  what  he  considers  a  serious  defect  in  the 
title,  which  is  not  cleared  up  when  the  parties  are 
both  before  him,  all  he  is  required  to  do  is  to  reject 
the  application,  and  the  parties  are  still  at  liberty  to 
make  such  registrations  as  they  sec  fit  under  the  old 
system,  or  to  resort  to  the  courts  for  a  settlement  or 
declaration  of  the  rights  of  parties.  In  the  other 
jurisdictions,  as  no  instrument  can  be  registered 
unless  the  land  be  brought  under  the  Act  and  none 
is  effectual  without  registration,  the  interests  of 
opposing  parties  must  necessarily  be  disposed  of  in 
some  way  and  the  master  of  titles  or  judge  has 
specific  power  to  adjudicate  on  or  dispose  of  adverse 
claims.®^  In  the  other  jurisdictions,  therefore,  theregis- 
trar  gives  to  the  applicant  a  certificate  of  the  filing  of 
his  application,  and,  in  Saskatchewan,  transmits  the 
application  with  all  the  evidence  to  the  master  of 
titles,  and  in  Alberta  and  the  Dominion  to  a  judge. 
In  the  latter  three  jurisdictions  the  power  of  the 
master  of  titles  and  the  judges  under  the  Act  is 
enlarged  beyond  that  of  the  registrar  in  Manitoba. 
Those  officials  have  and  exercise  all  power  for 

Smilh  V.  Auckland  Dislricl  Land  Registrar,  24  N.  Z.  L.  R.  862. 

Sask.  56,  58,  173,  174;  Alta.  31,  33,  146;  Dorn.  62,  64,  178,  179. 
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conii)olling  ihc  attcHcluncc  of  persons  and  production 
of  documents  wliich  usually  appertains  to  courts  of 
civil  justice,  and  to  judges  thereof  in  civil  actions 
brought  therein, and  examine  into  and  adjudicate 
on  all  adverse  claims/’®  In  Manitoba,  while  the 
registrar  retains  control  in  a  manner  of  the  proceed¬ 
ings,  his  powers  are  confined  to  serving  notices  (in 
Form  1,  App.  C.)  on  jjersons  adverse  in  interest  to 
the  applicant,  and  to  granting  title  if  no  proceedings 
arc  taken  by  such  ])crsons  to  jirotcct  their  rights, 
although, .  even  with  that,  the  registrar  requires  to 
be  satisfied  that  the  title  is  safe  holding  in  addition 
to  evidence  of  the  proper  service  of  notices/® 

In  Manitoba  a  party  notified  of  an  application,  or 
becoming  aware  of  it  in  any  way,  may  cither  file  a  caveat 
forbidding  bringing  the  land  under  the  new  system  or 
may  proceed  at  once  by  statement  of  claim  (section 
145).  After  the  receipt  of  such  caveat  the  registrar 
cannot  bring  the  land  under  the  new  system  until 
the  caveat  has  been  disposed  of  (section  128),  but 
such  caveat  automatically  lapses  at  the  expiration 
of  one  month  from  its  filing  unless  the  caveator 
takes  proceedings  in  court  to  establish  his  title  to 
the  land  or  his  right  set  out  in  the  caveat  and  files 
evidence  thereof  with  the  registrar  (section  129), 
The  caveator  may  nevertheless  take  proceedings  at 
any  time  under  his  caveat,  i)rovided  the  registrar 
shall  not  have  disposed  of  it  as  lapsed  before  the 
evidence  is  filed  (section  137),  which  disposal  would 
in  case  of  application  to  bring  the  land  under  the 
new  system  consist  in  the  issue  of  the  certificate  of 
title.  In  a  petition  brought  more  than  one  month 
after  the  filing  of  a  caveat  it  should  be  alleged  that 
certificate  has  not  issued.®^  Proceedings  may  be 

“  Siisk.  56;  Alta.  31;  Dom.  62;  and  compare  the  general  power, 
Man.  49  (c). 
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taken  either,  as  is  ordinarily  done,  by  petition  under 
rules  preseribed  in  Schedule  L  to  the  Act,  or  in 
court. 

The  basis  of  proceedings  cither  by  petition  or 
in  court  is  the  caveat.  “The  filing  of  a  caveat  that 
complies  with  the  directions  of  the  statute  is  a  con¬ 
dition  precedent  to  the  court  having  any  jurisdiction 
in  the  matter,"®*  and  section  156  of  the  Act  does 
notspecifically  refer  to,  and  docs  not  seem  to  apply  to 
caveats.®*  Thus  where  an  affidavit,  filed  in  support 
of  a  caveat,  did  not  state  that  in  the  opponent’s 
belief  the  applicant  had  a  good  and  valid  claim  upon 
the  land,  the  petition  was  dismissed  with  costs;®* 
where  the  name  of  the  applicant  was  A.  M.  Nanton 
and  in  the  caveat  he  was  described  as  A.  M.  Newton, 
this  was  held  not  fatal,  but  in  the  same  case  where 
the  caveator  “appointed  A.  N.  M.  Commissioner  of 
Railway  Offices  in  Winnipeg  my  agent  on  whom 
notices  and  proceedings  may  Idc  served”  in  pursuance 
of  the  statutory  requirement  that  the  caveat  should 
state  “some  address  or  place  within  the  province  at 
which  notices  may  be  served,  ”  this  was  held  to  be 
fatal,  as  the  caveator  had  named  a  person  and  not 
a  place.®^  Where  the  affidavit  verifying  the  caveat 
was  neither  fully  a  declaration  nor  an  affidavit,  the 
petition  was  dismissed,®*  and  where  the  caveat  gave 
no  addition  of  the  caveator,  although  the  affidavit 
in  support  of  the  caveat  described  him  as  an  account¬ 
ant,  Bain,  J.,  was  of  opinion  that  the  omission  was 
fatal  to  the  validity. of  the  caveat,  but  the  case 
actually  turned  on  the  fact  that  the  interest  claimed 
was  set  out  in  the  words  “I  have  an  attachment 
against  T.  M.  who  owns  or  has  a  personal  interest 

McArthur  v.  Glass,  6  Man.  L.  R.  224;  Schultz  v.  Archibald,  8  Man. 

I  L.  R.  284;  Martin  V.  Morden,  9  Man.  L,  ll.  5&5;  Re  Cass  and  Canada 
F  Traders,  Ltd.,  15  W.  L.  R.  194. 

Martin  v.  Morden,  9  Man.  L.  R.  565. 

-  McArthur  v.  Glass,  6  Man.  L.  R.  224. 

McKay  v.  Nanton,  7  Man.  L.  R.  251. 

Schultz  V.  Archibald,  S  Man.  L.  R.  284. 
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in  land  described,”  which  statement  was  held  not  to 
“particularize  the  estate  or  interest  claimed.”®^  A 
corporation,  however,  docs  not  require  to  give  an 
addition  as  it  has  none.®'* 

Where  the  objections  to  the  caveat  were  of  a 
highly  technical  character,  the  rights  of  the  caveator 
have  been  preserved  by  leave  granted  to  file  a  new 
caveat. “ 

The  petition  must  closely  follow  the  rules  pre¬ 
scribed  in  Schedule  L  to  the  Act,  although  it  would 
appear  that  section  156  applies  to  the  petition  and, 
therefore,  somewhat  more  latitude  is  allowed  than 
in  the  case  of  the  caveat.^  Where  a  petition  did 
not  allege  the  date  of  the  filing  of  the  caveat,  it  was 
held  that  it  was  for  the  party  opposing  the  petition 
to  show  that  the  caveat  had  lapsed,  if  such  was  the 
fact,”  In  the  petition  it  is  not  necessary  to  allege 
all  the  details  required  to  make  a  good  caveat,  it 
being  sufficient  to  allege  that  the  “caveator  filed  a 
caveat  in  the  prescribed  form.”®®  The  petition 
must  state  specifically  what  estate,  interest  or  charge 
the  caveator  claims,  but  where  the  petition  did  not 
in  so  many  words  set  out  the  nature  of  the  estate 
claimed,  but  did  set  out  the  facts  from  which  it 
could  be  gathered,  this  was  considered  to  be,  if  not 
a  strict  compliance  with  the  Act,  a  technical  irregu¬ 
larity  which  was  cured  by  the  present  section  156,®® 
and  in  the  same  case  it  was  held  that  neither  the 
residence  or  addition  of  the  petitioner  was  required 
to  be  stated  in  the  petition.  But  where  a  petition 
goes  further  than  setting  up  the  title  of  the  petitioner, 
and  also  sets  up  the  title  of  the  caveator,  to  make 
out  a  case,  the  petitioner  must  allege  defects  in  the 

Jones  V.  Simpson,  8  Man.  L.  R.  124. 

North  of  Scotland  Canadian  Mtge.  Co.  v.  Thompson,  13  Man.  L.  R.  95. 

“  McKay  v.  Nanton,  Schultz  v.  Archibald,  supra. 

“  Adams  v.  Hockin,  12  Man.  L.  R.  11. 

"  Clarke  v.  Scott,  5  Man.  L.  R.  281. 

Downs  V.  Campbell,  7  Man.  L.  R.  34. 
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cavcatco’s  title  sufficient  to  displace  it.®®  Where  the 
claim  in  the  petition  differs  from  the  claim  set  forth 
in  the  caveat,  the  petition  was  dismissed.'^® 

On  the  hearing  of  the  petition  it  is  for  the 
caveatee  to  show  cause  why  the  prayer  of  the  peti¬ 
tion  should  not  be  granted,  and  the  court  has  power, 
if  it  shall  think  fit,  to  dismiss  the  petition  or  make 
an  order  establishing  the  right  of  the  caveator,  but 
unless  satisfied  beyond  a  doubt  will  direct  an  issue 
and  should  do  so  rather  than  rely  on  affidavits  where 
important  questions  of  fact  arc  involved.”  In  such 
issue,  punsuant  to  Rule  6,  the  caveator  is  plaintiff 
and  the  caveatee  defendant,  unless,  upon  proper 
cause  shown,  a  judge  directs  that  the  issue  be  tried 
with  the  caveatee  as  plaintiff  and  the  caveator  as 
defendant.  The  principle  on  which  a  judge  acts  in 
determining  whether  or  not  a  departure  should  be 
made  from  the  rule  that  the  caveator  should  be 
plaintiff,  is  clearly  laid  down  in  Howell  v.  Mont¬ 
gomery.’’-  Mr.  Justice  Killam  there  said: 

“If,  then,  tlie  cause  shown  is  not  by  disputing  the  allega¬ 
tions  of  the  petition,  but  by  raising  and  asserting  independent 
facts,  the  onus  falls  upon  the  caveatee,  and  he  should  naturall\' 
be  the  plaintiff  in  an  issue  the  affirmative  of  which  it  is  ncccssarj" 
for  the  support  of  his  case  to  establish.  To  point  this  out  is 
to  show  proper  cause  for  directing  that  the  issue  be  tried  with 
the  caveatee  as  plaintiff.” 

The  general  rule  was  applied  where  the  caveator 
claimed  under  conveyance  from  the  patentee  from 
the  Crown,  and  the  applicant  made  application 
under  a  tax  decd,^®  but  this  is  contrary  to  the  general 
rule  subsequently  approved  by  the  full  court  in 
Howell  V.  Montgomery  of  making  the  tax  purchaser 
plaintiff. 

““  Iredalc  v.  Meinlyre,  14  Man.  L.  11.  205. 

Be  Cass  and  Canada  Traders,  Lid.,  15  W.  L.  II.  191. 

’>  Clarke  v.  Scoll,  5  Man.  L.  R.  281. 

«  8  Man.  L.  R.  499. 

”  McCarthy  v.  Badgley,  6  Man.  L.  R.  370. 
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Where  one  B  purchased  land  from  the  Govern¬ 
ment  of  Canada  and  paid  certain  instalments  and 
then  gave  tlic  defendant  (applicant)  a  quit  claim 
deed  of  the  land,  and  the  defendant  upon  patent 
granted  to  him,  applied  for  certificate  of  title  under 
The  Real  Properly  Act,  and  the  caveator  alleged  that 
ho  had  bought  the  land  at  a  tax  sale,  and  that  the 
moneys  paid  by  the  defendant  belonged  to  B,  the 
caveator  was  made  plaintiff  and  the  caveatec  defend¬ 
ant  as  the  only  case  made  was  to  have  the  caveatee 
declared  a  trustee  for  the  caveator;'*  and  whore  the 
claim  of  the  caveator  was  under  a  mortgage  on 
which  he  claimed  a  certain  amount  was  due,  he  was 
made  plaintiff.^®  The  fact  of  the  caveator  being  in 
possession  docs  not  nccessarilj’-  alter  the  general  rule. 
Thus  in  New  South  Wales,  whore  the  applicant 
claimed  the  land  by  documentary  title  and  the  cave¬ 
ator  claimed  by  possession,  the  court  ordered  the 
caveator  to  be  plaintiff,^®  and  where  the  defendant 
applied  to  bring  the  land  under  The  Real  Property 
Act  of  New  South  Wales  and  showed  a  complete 
documentary  title,  and  that  he  had  been  in  possession 
within  twenty  years  before  such  application,  it  was 
held  by  the  Privy  Council”  that  the  onus  was  on 
the  caveator,  though  in  possession,  to  show  that  the 
applicant’s  title  had  been  defeated.  Lord  Mac- 
naghten,  in  delivering  the  judgment  of  the  board, 
said : 

“The  first  ground  of  complaint  is  that  they  ought  not  to 
have  boon  made  plaintiff  in  the  trial  of  the  issues,  but  that 
they  ought  to  have  had  such  advantage  as  a  defendant  in 
possession  has  in  an  action  for  recovery  of  land.  *  *  *  it 
is  stated  in  the  judgment  under  appeal  that  it  has  been  held  in 
New  South  Wales  that  a  caveator  in  possession  is  not  in  the 
same  position  as  a  defendant  in  ejectment  and  authority  was 
cited  in  support  of  that  view.  Their  lordships  do  not  desire  to 

”  Ruddcll  v.  Georgeson,  S  Man.  L.  R.  134. 

”  Leng  v.  Smith,  14  Man.  L.  R.  258. 

”  In  re  Marks  and  Bullsworth,  10  W.  N.  (N.  S.  W.)  182  (full  court). 

”  Soiling  v.  Broughton,  (1893)  A.  C.  556. 
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throw  any  clotil)t  upon  this  proposition  whicli  in  itscli'  docs  not 
seem  unreasonable  or,  indeed,  to  express  ariy  opinion  on  it  as 
the  point  is  not  projoerly  liefore  tliem.  But  it  may  l)e  observed 
in  the  present  case  the  caveators  would  liavc  gained  no  advan¬ 
tage  by  being  made  defendants.  The  api^licant  comes  forward 
and  siiows  a  complete  documentary  title,  and  proves  that  he 
was  in  possession  within  a  period  of  twenty  years  before  the 
commencement  of  the  proceedings.  Then  the  burden  of  proof 
is  shifted,  {Leigh  v.  Jack,  5  Ex.  D.  2G4)  and  it  lies  upon  the 
caveators  to  show  that  the  applicant’s  original  title  has  been 
defeated,  or  in  other  words,  that  the  entry  in  1875  was  not 
effective.” 

On  the  other  hand  the  cavcatec  was  made  plain¬ 
tiff  where  both  parties  claimed  under  conveyance 
from  the  patentee;  the  caveatce,  having  initiated 
proceedings  by  applying  for  the  certificate  of  title 
and  thus  claiming  the  land  as  against  the  world, 
having  reference  to  the  questions  in  dispute  between 
the  parties,  must  be  taken  as  substantially  in  the 
position  of  a  plaintiff  toward  the  caveator.'*’'’  And 
where  the  applicant  claimed  title  by  a  tax  sale  deed 
and  that  in  any  case  the  land  was  the  homestead 
and  exemption  of  M  he  was  made  plaintiff  as  against 
the  caveator  who  claimed  a  charge  under  a  writ  of 
execution  against  the  lands  of 

The  proceeding  by  way  of  petition  is  purely 
statutory  and  the  powers  of  a  judge  thereon  are 
strictly  limited  to  those  prescribed  in  the  rules;®® 
nevertheless,  within  those  limits  the  court  on  pro¬ 
ceedings  by  way  of  petition  follows  the  practice  of 
a  superior  court  as  far  as  permissible.  For  the  pur¬ 
pose  of  determining  that  practice,  proceedings  by 
way  of  petition  have  been  usually  considered  as 
analogous  to  interpleader  proceedings;  thus,  a  defend¬ 
ant  out  of  the  jurisdiction  was  refused  security  for 
costs  on  the  ground  that  he  was  the  real  plaintiff, 
and  by  analogy  with  interpleader.®’  A  commission 

Grant  v.  Hunter,  C  Man.  L.  R.  550. 

”  Marlin  v.  Morden,  9  Man.  L.  R.  567. 

Graham  v.  Ilamillnn,  8  Man.  L.  R,  443. 

8'  McCarthy  v.  Badglcy,  G  Miin.  L.  R.  370. 
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to  examine  a  witness  abroad  was  refused  on  similar 
grounds.^’^  Documents  arc  ordered  produced  fol¬ 
lowing  the  ordinary  procedure  of  the  courts®^  and 
security  for  costs  is  granted  as  in  proceedings  in 
court.  The  caveatee  is  entitled  to  demand  security 
for  costs  from  a  petitioner  resident  out  of  the  juris¬ 
diction  upon  the  hearing  of  the  petition,  but  if  that 
application  is  allowed  to  be  made,  such  caveatee 
loses  his  right  to  security  if  he  be  subsequently  made 
plaintiff  in  the  issue.^'*  Security  for  costs  may  sub¬ 
sequently  be  granted  with  regard  to  the  issue. 
Affidavits  need  not  be  filed  with  the  petition,®® 
although  this  may  bo  done  if  desired.  The  affidavits 
may  be  filed  at  the  hearing. 

The  court  may  order  costs  even  as  against  the 
Crown,®"  but  has  no  power  to  stay  a  petition  until 
the  costs  of  a  prior  action  in  court  relating  to  the 
same  matter  have  been  paid.®®  An  appeal  lies  from 
the  verdict  of  the  court  on  a  petition®®  and  a  new 
trial  may  be  granted  for  sufficient  cause  shown.®® 
The  issue  should  be  confined  strictly  to  the  question 
to  be  tried  and  should  reserve  all  other  questions, 
and  the  question  of  costs,  until  after  the  trial  of  the 
issue.  ®^  The  decision  of  the  issue  determines  nothing 
but  the  actual  question  directed  to  be  tried,®®  so  that, 
where  a  petition  was  filed  claiming  land  in  fee  simple 
and  the  caveatee  (tax  purchaser)  was  made  plaintiff 
and  subsequently  nonsuited,  there  was  no  jurisdic¬ 
tion  whereby  to  direct  an  issue  of  certificate  of  title 

Grant  v.  Ilunlcr,  G  Man.  L,  li.  GIO.  Sec,  also,  Grant  v.  Hunter,  8  Man. 

L.  R.  220. 

Hardy  v.  Desjarlais,  S  Man.  L.  R.  670. 

<*'*  Ross  V.  Morgan,  7  Man.  L.  R.  593.  But  .see  contra  McCarthy  r. 

Badglcy,  6  Man.  L.  R.  370;  Leng  v.  Smith,  14  Man.  L.  R.  258. 

Grant  v.  Hunter,  6  Man.  L.  R.  550. 

“  McArthur  v.  Glass,  G  Man.  L.  R.  301. 

Regina  v.  Fawcett,  13  Man.  L.  R.  205. 

Graham  v.  Hamilton,  8  Man.  L.  R.  443. 

Morice  v.  Baird,  6  Man.  L.  R.  243. 

Grant  v.  Hunter,  S  Man.  L.  R.  220. 

La  Valle  v.  Drummond,  6  Man.  L.  R.  120. 

Cam-phell  v.  Alloway,  8  Man.  L.  R.  224. 
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io  tlic  caveator,  as  the  nonsuit  (Uitermined  notliing. 
cxce])t  that  the  eavcaiec  did  not  take  advantage  of 
the  opportunity  given  to  establish  liis  title.  Whether 
or  not  a  second  petition  may  be  allowed  where  the 
first  was  not  heard  on  the  merits,  does  not  api^ear 
to  have  been  determined.  In  Sclndlz  v.  Frank, 
Dubue,  J.,  thought  that  proceedings  should  be 
stayed  for  a  week,  to  allow  the  caveator  to  file  a 
new  ])etition.  Killam,  J.,  .said: 

“Tlio  st.itutc  siiys  nothing  about  a  second  petition. 
may  be  that  a  second  can  bo  filed  wlien  the  first  fails  on  grounds 
which  do  not  amount  to  a  decision  on  the  merits.  It  may  be 
that  this  can  be  done  when  the  first  is  dismissed  without  pre¬ 
judice  to  the  filing  of  a  second  or  with  leave  reserved  for  tin* 
purpose.” 

And  Bain,  J.,  said: 

“If  there  arc  no  provisions  in  The  Real  Properly  Acl  that 
stand  in  the  way  of  a  petitioner  filing  another  petition,  the 
court  has  no  power  that  I  know  of  to  grant  leave  to  file  one.” 

.  Where  an  application  was  made  for  a  now  trial 
on  the  ground  of  discovery  of  further  evidence, 
Killam,  J.,  refused  the  application  under  the  cir¬ 
cumstances,  but  said  that  he  should  bo  sorry  to  see 
a  rule  absolutely  laid  down  that  such  an  application 
could  not  be  madc.“'  In  McKay  v.  NanloiF'^  the 
petition  was  dismissed  ,'Svithout  prejudice  to  the 
caveators’  right  to  apply  to  file  another  caveat,” 
and  in  Schullz  v.  ArcliibakP^  leave  was  granted  in 
the  same  proceedings  to  file  such  other  caveat. 

Caveats  having  been  disposed  of,  the  registrar 
is  yet  not  necessarily  compelled  to  grant  certificate 
of  title,  though  such  is  the  almost  invariably  proper 
course.  He  must  always  be  satisfied  that  the  title 
is  safe  holding. In  Manning  v.  The  Commissioner 
of  Titles,  on  appeal  to  the  Privy  Council  from 

S  Man.  L.  R.  34.5. 

Granl  v.  Ihmter,  8  Man.  L.  R.  220. 

7  Man.  L.  R.  250. 

“  S  Man.  L.  R.  284. 

”  Man.  45. 
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Wcstoi’ii  Ausinilia,”**  the  commissiojicr  of  titles  had 
indicated  that  liis  re(Hii.sitioiis  laid  been  satisfactorily 
ansvvcDid.  Advertising  according  to  the  Act  was 
thcrcuiion  completed  and  afterward  no  caveat  was 
filed.  The  section  in  question,  No,  21,  reads: 

“Jf  Ijoforo  tlio  f’Xpinilioii  of  tlic  timo  limited  in  tlie  notice 
aforosnid  for  lodsinn  a  caveiit,  tlio  ref;i^ti'!ir  sliull  not  liavo 
received  a  eaveat  forbiddiii'!;  tlie  hringinK  of  the  land  in  qiie.stion 
under  tli(!  operation  of  tlie  Act,  ho  sliall  bring  sucli  land  under 
the  Act  by  registering  in  the  name  of  the  applicant,  etc.” 

In  the  meantime,  however,  the  commissioner 
had  taken  certain  depositions  on  oath  without  notice 
to  the  applicant  and  thereupon  notified  the  applicant 
that  his  ajoplication  was  rejected.  It  was  held  by 
the  Privy  Council  that  the  action  of  the  commissioner 
was  riglit.  Lord  Hobhouse,  delivering  the  judg¬ 
ment  of  the  board,  said: 

“As  regards  section  18,  then,  it  is  not  disputed  that  the 
commissioner  is  an  official  bound  to  c.xercisc  his  intelligence, 
and  not  a  mere  machine  as  the  literal  force  of  the  words  ‘would 
make  him.  Now,  when  wo  have  once  reached  the  conclusion 
that  such  a  meaning  must  be  read  into  section  18,  we  cannot 
refuse  to  read  it  into  .section  19,  and  then  it  is  for  those  that, 
insist  on  his  mcclnanical  action  to  show  at  what  point  his  dis¬ 
cretion  ceases  and  his  obligation  to  follow  a  rigid  rule  begins.’’ 
And  referring  to  the  notices: 

“They  may  not  necessarily  produce  caveats  for  those  can 
only  be  lodged  by  persons  making  claims  on  their  own  behalf, 
but  they  may  produce  information  showing  that  registration 
of  the  application  would  not  be  right.” 

Other  cases  from  Australia  boar  out  the  rule 
that  the  registrar  or  official  examining  titles  will  be 
supported  by  the  court  in  suspending  the  issue  of 
a  certificate  of  title  until  a  disputed  question  of  title 
can  be  tried,  notwithstanding  that  no  caveat,  has 
been  lodged,  if  the  result  of  the  action  might  be  to 
endanger  the  assurance  fund.®®  It  is  his  duty  to 
protect  the  assurance  fund  and  he  should  not  allow 

(1890)  1.5  A.  C.  195. 

»»  Re  Nelson  Bros.,  5  N.  Z.  L.  R.  S.  C.  111. 
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it  to  be  subjected  to  avoidable  risksd""  On  the 
other  hand,  as  has  been  pointed  out,  tho  same  assur¬ 
ance  fund  only  attains  its  greatest  utility  when  its 
existence  is  taken  as  permitting  the  registrar  to 
ignore  trilling  defects  in  title  or  defects  which  he  is 
morally  certain  do  not  indicate  the  defeat  of  hoiia 
fide  rights.  While  the  courts,  on  appeal,  probably 
could  not  order  such  a  title  to  be  registered,  it  may 
well  be  that,  as  has  been  the  case  in  Manitoba,  a 
registrar  would  be  acting  properly  in  extending  the 
benefits  of  the  system  to  such  a  case. 

In  Saskatchewan,  Alberta  and  the  Dominion,  if 
no  title  is  shown  within  the  few  simple  cases  referred 
to  ante  page  74,  the  jurisdiction  of  the  registrar 
ceases.  He  docs  not  seem  to  have  power  even  to 
reject  the  application,  although  it  is  to  be  presumed 
that  in  a  very  obvious  case  he  should  exercise  that 
right.  The  applicant  might  then  take  a  “petition," 
the  hearing  of  which  would  come  before  the  same 
tribunal  as  would  the  examination  of  the  application 
for  title,  but  in  the  ordinary  case  the  registrar  gives 
to  the  applicant  a  certificate  of  the  filing  of  his 
application,  the  purpose  of  which  does  not  appear, 
and  then  transmits  the  papers,  in  Saskatchewan  to 
the  master  of  titles,  and  in  Alberta  and  the  Dominion 
to  a  judge.  The  jurisdiction  of  the  master  of  titles 
in  Saskatchewan  on  the  one  hand  and  of  the  judge 
on  the  other  is  co-terminous. 

The  judge  or  master  of  titles 

(a)  examines  without  delay  all  titles  submitted 
to  him; 

(b)  when  necessary  hears  all  persons  interested 
or  claiming  to  be  interested; 

(c)  hears  and  considers  the  claims,  as  against 
the  applicant,  of  any  person  who  is  in  pos¬ 
session  of  the  land; 

100  Ex  parle  Bowman,  7  V.  L.  R.  314;  Hunter,  383.  But  see  page  65 
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and  he  has  all  the  powers  for  compelling  attendance 
and  production  of  documents  which  usually  apper¬ 
tain  to  courts  of  civil  justice  and  the  judges  thereof 
in  civil  action.^"^  He  would  appear  also  to  be  acting 
properly  to  issue  a  notice  similar  to  that  issued  by 
the  registrar  in  Manitoba,  and  to  treat  failure  to 
appear  or  to  file  an  adverse  claim  in  response  to  that 
notice,  as  an  admission  of  the  claim  of  the  applicant 
and  a  bar  to  any  adverse  claim  by  the  party 
notified, or  the  judge  or  master  if  he  have  any 
reason  to  suspect  that  any  parties  having  claims 
would  not  thus  receive  notice  and  thereby  leave  the 
assurance  fund  open  to  a  claim,  may  direct  notices 
of  the  application  to  be  published  in  some  news¬ 
paper  or  newspapers  in  such  form  or  for  such  periods 
as  he  deems  expedient.  Any  person  having  an 
adverse  claim  or  one  subject  to  which  the  certificate 
is  not  applied  for,  protects  himself  by  filing  with  the 
registrar  a  statement  of  his  claim  verified  by  affidavit, 
upon  which  the  judge  or  master  examines  into  same 
and  disposes  of  the  claim  one  way  or  another,^®'* 
and  in  addition  to  the  preceding  powers  further 
powers  are  given  subsequently  in  the  Acts  for  com¬ 
pelling  attendance  of  witnesses.^"® 

The  registrar,  master  or  judge  in  each  and  all 
jurisdictions  on  being  satisfied  as  to  the  title, 
issues  or  directs  the  issue  of  a  certificate  of 
title  to  the  applicant,  and  thereupon  the  land 
becomes  “under  the  system,”  and  is  dealt  with 
as  prescribed  by  the  Act  of  the  province  gov¬ 
erning  the  system,  though  for  some  period  of  time 

Sask.  50;  Alta.  31;  Dorn.  62.  See  ante  page  70  for  a  discussion  as 
to  how  far  tlie  judge  or  master  should  go  into  the  investigation  of 
facts  and  law. 

In  rc  Land  Titles  Act  and  Canadian  Pacific  Ry.  Co.,  4  Terr.  L.  R.  227 
(full  court),  at  240. 

‘"3  Sask.  59;  Alta.  34;  Dorn.  65. 

Sask.  57-58;  Alta.  32-33;  Dom.  63-64,  Sec  ante  page  76. 

Sask.  173-174;  Alta.  146;  Dom.  178-179. 
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traces,  as  it  were,  of  the  former  system  appear.  For 
example  on  the  first  certificate  of  title  there  can 
appear  indorsements  or  memoranda  of  instruments 
not  otherwise  registerable  under  the  Act,  such  as 
contracts  of  and  in  Manitoba  an  old  system 
instrument  carries  forward  its  rights  and  incidents 
as  the  land  passes  under  the  operation  of  the  now 
vsystem.’"’ 

lie  Land  TUIch  Act  and  C.P.R.,  4  Terr.  L.  R.  227. 

">■’  Man.  88  proviso. 
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§  11.  GENERAL  COMMENTS. 

Ecgistration  and  its  effect  are  the  outstanding 
features  of  all  Torrens  systems.  Under  a  system  of 
registration  of  assurances  or  deeds  as  distinguished 
from  registration  of  title,  the  registration  of  an 
instrument  gives  no  validity  to  the  instrument  itself, 
but  is  merely  a  notice  to  parties  dealing  subsequently 
with  the  land;  and  failure  to  register  does  not  in 
any  way  confer  or  take  away  the  effect  of  the  instru¬ 
ment,  excepting  so  far  as  by  statute  it  is  provided 
that  such  unregistered  instrument  shall  not  prevail 
over  a  subsequent  registered  instrument.  But  in 
the  Torrens  system  registration  is  that  which  gives 
validity  and  operation  to  instruments^  and  until 
registered  no  instrument  affecting  land  under  the 
system  is  effectual  to  pass  any  estate  or  interest  in 
the  land^  except  as  against  the  person  making  the 

‘  Man.  81;  Sask.  69;  Alta.  41;  Dom.  71. 

^  Alta.  41. 
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same®  or  any  estate  or  interest  as  against  any  hona 
fide  transferee.'*  The  qualifications  of  this  general 
statement  are  discussed  post  page  1G4. 

The  physical  process  which  fixes  the  moment  of 
registration  of  an  instrument  is,  in  Manitoba,  the 
signing  and  sealing  of  a  memorial  thereof  indorsed 
thereon  by  the  registrar.^  Such  instruments  are 
then  constructively  embodied  in  the  register,  a 
memorial  thereof  being  entered  in  the  register  in  all 
cases  where  the  instrument  refers  to  any  land  by 
specific  description.  In  Saskatchewan,  Alberta  and 
the  Dominion,  the  physical  act  which  determines 
the  moment  of  registration  of  all  instruments  (except 
grants)  is  the  entry  of  a  memorandum  thereof  in  the 
register  upon  the  folio  constituted  by  the  existing 
certificate  of  title.®  This  definition  of  registration 
requires  a  further  provision  for  the  entry  of  those 
instruments  that  do  not  refer  to  land  by  specific 
description;  such  instruments  are  therefore  said  to 
be  “filed,”  which  means  entered  in  the  day  book.^ 
The  registration  of  instruments  divides  itself 
naturally  into  two  headings: 

(a)  Those  registrations  which  result  in  the  issue 
of  a  new  certificate  of  title,  such  as  transfers,  vesting 
orders  of  the  court,  final  orders  of  foreclosure,  tax 
sale  transfers,  sheriff’s  transfers,  etc. 

(&)  Those  registrations  which  result  merely  in 
the  entry  of  a  memorandum  or  memorial  of  an  instru¬ 
ment  on  an  existing  and  continuing  certificate  of 
title. 

In  the  first  case  the  effect  of  registration  so  far 
as  the  act  is  concerned  is  merged  in  the  new  certifi¬ 
cate  of  title.  The  instrument  itself  drops  out  of 

^  Sask.  64. 

<  Man.  83;  Dom.  70;  Sask.  67. 

®  Man.  65. 

»  Sask.  37  (2);  Alta.  22;  Dom.  45;  Sask.  2  (13);  Man.  2  (m);  Donn 
2  (13). 

’Sask.  2  (13);  Alta.  2  (m);  Dom.  2  (13). 
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corisidoratioii  except  so  far  as  any  claim  may  be 
made  by  reason  of  anything  contained  therein  for 
errors  in  the  new  certificate  of  title;  or  such  instru¬ 
ment  may  be  referred  to  afterwards  in  an  action  as 
evidence.  “  But  in  the  greater  number  of  cases  the 
rights  of  the  iiarties  arc  determined  with  reference 
to  the  new  certificate  of  title,  and  not  with  any 
further  reference  to  the  instrument  itself. 

With  regard  to  instruments  the  registration  of 
which  falls  into  class  (b),  it  may  be  stated  as  a  general 
proposition  that  they  obtain  equally  effectively  the 
benefit  of  the  Act.  In  effect,  every  authoritative 
statement  by  the  registrar  as  to  an  interest  being 
registered,  is  equivalent  to  a  certificate  of  title,®  that 
is  to  say  that  the  parties  claiming  under  those  instru¬ 
ments,  which  arc  merely  noted  on  a  continuing  cer¬ 
tificate,  stand  in  the  same  position  as  to  the  interest 
claimed  as  if  the  certificate  of  title  were  cancelled 
and  a  new  one  issued  to  them  for  the  interest  or 
charge  which  they  have,  subject  only  to  the  prior 
incumbrances  and  implied  reservations  appearing  on 
the  existing  certificate  of  title.  The  sections  of  the 
Acts  establishing  the  conclusiveness  of  certificates 
of  title  do  not  limit  the  persons  in  whose  favor  such 
conclusiveness  is  to  be  presumed,  but  rather  on  the 
other  hand  extend  it  to  all  persons  dealing  on  the 
faith  of  the  register.^®  And  in  Gibbs  v.  Messer, 
Lord  Watson,  delivering  the  judgment  of  the  Privy 
Council,  said: 

“In  the  course  of  the  argument  it  was  maintained  on  his 
(the  registrar’s)  behalf  that  the  protection  given  by  the  statutes 
to  proprietors  of  a  mere  interest  in  land,  such  as  is  claimed  by 
a  statutory  mortgage,  which  does  not  operate  as  the  transfer 
of  a  legal  estate,  is  less  extensive  than  the  protection  afforded 
to  proprietors  of  the  land  itself.  Their  lordships  do  not  find 
it  necessary  to  determine  that  point,  although,  prima  fade, 

“  Man.  160;  Sask.  172;  Alta.  134;  Dora.  177. 

”  Hogg,  page  760. 

‘“Man.  71, 91;  S.ask.  65, 162, 169;  Alta.  42, 44, 135;  Dora.  72, 174, 167. 

«  (1891)  A.  C.  248,  at  254. 
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it  (loL's  ai)i)('iU’  lo  liavo  Ikhmi  tlu!  iuUaition  of  tho  Act  to  confer 
the  same  kind  and  decree  of  security  upon  all  persons  who, 
IransiicUnK  in  reliance  on  the  ref!;ister,  accpiire  either  i)i'oi)rietary 
rif!;lits  or  mere  interests  in  land,  in  ^ood  faitli  or  for  valuable 
consideration.  ''.I'hey  assunic!,  for  tlui  i)urpose  of  Ibis  case,  that 
th(!  statute  in  that  resiicct  makes  no  distinction  between  these 
two  classes  of_  pi'oi)rietors;  that  the  McIntyre’s  mort}>;a|j;e  is 
not  liable  to  impeachment  upon  grounds  which  would  have 
been  unavailing  against  a  transfer  of  this  land  obtained  by 
(hem  in  similar  circumstances,  from  the  same  author.” 

Registration,  in  the  Torrens  system,  bei-ng  the 
act  which  gives  operation  to  instruments,  requires  a 
more  careful  delimitation  of  the  powers  of  tho  regis¬ 
trar  in  regard  to  same  and  tho  nature  of  tho  instru¬ 
ments  which  may  be  registered  than  under  a  mere 
system  of  registration  of  deeds  where  registration  is 
a  matter  of  notice  only.  Tho  question  will  be  dis¬ 
cussed  (a)  with  regard  to  the  functions  of  the 
registrar  and  {b)  with  regard  to  the  requisites  of 
instruments. 

§  12.  FUNCTIONS  OF  THE  REGISTRAR, 
a.  Examination  of  Instruments. 

He  examines  all  instruments  presented  to  him 
for  registration,  meaning,  of  course,  either  personally 
or  by  members  of  his  staff  for  whom  he  is  respon¬ 
sible.^^  A  certain  statutory  discretion  as  to  the 
form  and  contents  permissible  in  instruments  is 
given  to  the  registrar  in  Manitoba  (section  83h), 
which  discretion,  however,  in  practice  is  not  used 
freely,  but  only  where  the  registrar  is  satisfied  that 
it  is  a  proper’  case  to  prevent  hardship,  as,  for 
example,  where  he  is  satisfied  that  a  party  to  a  con¬ 
veyance  of  land  under  the  new  system  has  paid  his 
money  in  good  faith  on  the  strength  of  a  conveyance 
under  the  form  of  the  old  system  and  is  unable  to 
get  another  one.  But,  independently  of  that  sec¬ 
tion,  the  registrar  must  be  more  than  a  mere  machine 
for  comparing  and  checking  lip  instruments  with  the 

“Man.  83;  Sask.  29  (2);  Alta.  46;  Dom.  74. 
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forms,  and  witli  the  certificate  of  title  and  documents 
already  in  his  office.  He  has,  within  the  limits  of 
the  Act,  certain  judicial  duties.  The  tendency  in 
Saskatchewan  and  Alberta  is  not  to  enlarge  the 
scope  of  his  judicial  discretion.  For  e.xamplc,  on  a 
reference  as  to  whether  a  mechanics’  lien  received  at 
the  land  titles  office  was  on  the  face  of  it  presented 
within  the  time  for  registration  proscribed  by  The 
Mechanics’  Lien  Ordinance,  Newlands,  J.,  saidd* 

“I  tliink  the  lien,  rnndc  l)y  the  Inclependont  Lumber  Com¬ 
pany  should  be  registered  if  it  otherwise  corniilies  with  The 
Land  Titles  Act.  I  do  not  think  it  is  any  part  of  the  registrar’s 
duties  to  construe  instruments;  that  should  be  left  to  the 
courts.” 

On  the  other  hand,  in  Australia,  before  the  Full 
Court  of  Victoria,  where  the  question  was  which  of 
two  sheriff’s  transfers  should  have  priority  and  the 
registrar  gave  as  his  reasons  for  registering  the  first 
(a)  that  it  was  his  duty  to  register  instruments  in 
the  order  in  which  they  were  lodged  with  him  for 
registration;  (&)  that  a  special  clause  in  the  lease 
restricting  the  right  of  sale  under  execution  of  the 
lessee’s  interest  did  not  relate  to  or  affect  the  regis¬ 
tration  of  instruments  under  The  Transfer  of  Land 
Statute, ^  the  Full  Court  upheld  the  registrar,  but  gave 
their  views  upon  his  duty,  having  regard  to  the  first 
reason  given.  Stawell,  J.,  said: 

“But  if  he  meant  that  this  .second  reason  was  only  sub¬ 
sidiary  to  and  supporting  the  first  and  that  he  was  simply  to 
accept  all  instruments  in  the  order  in  which  they  were  lodged, 
without  reference  as  to  whether  they  were  valid  instruments 
or  not,  he  was,  I  venture  to  think,  in  error,  and  it  is  only  right 
that  he  should  be  put  in  possession  of  the  views  of  the  court  on 
the  point.  *  *  *  The  judicial  duty  is  imi.'osed  on  him  of 
examining  into  the  validity  of  instruments  presented  to  him 

”  lie  Indepciidenl  Lumber  Co.’s  Mechanic’s  Lien,  unreported,  July  0, 1906. 
Compare  In  re  Ebbing,  2  S.  L.  R.,  at  p.agc  173:  “Nor  docs  our  Act 
in  my  opinion  cast  upon  him  the  obligation  of  determining  whether 
or  not  that  instrument  be  valid  or  invalid  under  Dominion  legisla- 
tic’ii.  The  question  whether  or  not  the  registrar  should  accept  a 
document  for  registration  must  bo  determined  by  the  provisions 
of  the  Land  Titles  Act  alone.” 
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for  rcgistnition.  Ho  is  to  investigate  them  and  all  the  facts 
presented  to  him  and  say  whether  such  instruments  arc  valid 
or  not.  *  “=  *  The  registrar  is  constituted  the  authority, 
subject  to  an  appeal  against  his  decision,  to  determine  the 
validity  of  the  instrument  as  well  as  the  priority  of  registration 
in  point  of  time.” 

Higinbotham,  J.,  said: 

“It  is  the  duty  of  the  registrar  to  exercise  a  judicial  opinion 
on  the  validity  of  this  proviso;  being  invalid  he  could  not  give 
effect  to  it.”*'* 

And  in  British  Columbia  a  district  registrar  was 
held  correct  in  construing  a  quit  claim  dccd.^®  It 
must  be  kept  in  mind  that  the  discretion  here  under 
discussion  is  nob  in  reference  to  the  powers  of  a 
registrar  to  decide  on  conflicting  rights  between 
parties,  but  merely  as  to  his  judicial  discretion  in 
construing  instruments  as  actually  presented  for 
registration. 

The  functions  of  the  registrar  in  this  respect 
have  been  much  under  discussion  in  regard  to  the 
registration  of  instruments  to  and  from  incorporated 
companies.  The  statutory  provisions  in  this  regard 
vary.  It  is  provided  in  Saskatchewan,  but  not  in 
the  other  jurisdictions,  that  the  assurance  fund 
shall  not  be  liable  by  reason  of  the  improper  use  of 
the  seal  of  any  corporation  or  company  (section  155). 
It  is  open  to  question  whether  even  this  language, 
which  apparently  distinguishes  between  the  improper 
use  of  the  seal  and  actual  incapacity  in  a  company 
to  hold  or  deal  with  the  interest  involved,  does  not 
refer  only  to  the  formal  execution  of  instruments 
under  the  company's  seal  and  is  only  declaratory, 
placing  the  registrar  in  the  same  position  as  a 
grantee  under  such  instrument  by  reason  of  the  rule 
in  Royal  British  Bank  v.  Turquand}^  In  practice, 
in  Saskatchewan,  this  section  is  construed  as  absolv¬ 
ing  the  assurance  fund  from  all  liability  whatsoever 
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by  reason  of  dealings  to  or  from  corporations,  and 
accordingly  the  registrar  raises  no  question  of  capac¬ 
ity.  The  section,  however,  docs  not  seem  to 
authorize  the  registrar  to  accept  an  instrument  in 
favor  of  a  corporation  without  some  evidence  that 
the  corporation  is  entitled  to  take  under  that  instru¬ 
ment.  In  Manitoba,  where  there  is  no  statutory 
provision  on  the  point,  it  is  assumed,  and  in  practice 
regularly  acted  on,  that  the  registrar  must  be  fully 
satisfied  that  a  company  is  entitled  to  take  or  grant 
the  interest  in  question  in  any  instrument,  and  for 
that  purpose  evidence  is  required  to  be  produced  as 
to  the  charter  of  the  company,  by-laws,  and  as  to 
the  proper  passing  of  all  necessary  authorizations, 
excepting  in  the  case  of  instruments  affecting  land 
executed  by  companies  licensed  under  The  Act 
Respecting  Licensing  of  Extra  Provincial  Corporations 
other  than  companies  incorporated  under  The  Com¬ 
panies  Act  (Dominion).”  The  propriety  of  the 
registrar  demanding  such  evidence  in  case  of  com¬ 
panies  was  assumed  in  Re  Rockwood  Electoral  Division 
Agricultural  Society  by  the  full  court.^® 

In  New  Zealand,  The  Land  Transfer  Act  1886 
contains  (section  185)  a  clause  exactly  similar  to 
Saskatchewan  (155d)  and  the  Court  of  Appeal  there, 
negatively,  at  least,  held  that  that  proviso  was 
requisite  in  order  to  absolve  the  registrar  from  the 
necessity  of  examining  into  the  powers  of  companies, 
and,  positively,  that  the  section  had  that  effect. 
Dealing  with  a  petition  to  compel  registration  of  a 
mortgage  by  a  company,  Williams,  J.,  delivering  the 
judgment  of  the  court,  saidd® 

“Section  18.5  is  sufficient  protection  to  the  assurance  fund 
if  it  turns  out  afterwards  that  the  seal  was  not  properly  affixed 
or  that  the  instrument  was  not  binding.” 

1  Goo.  V,  1911,  c.  9. 

12  Man.  L.  R.  655. 

Re  Kaihu  Valley  Ry.  Co.  and  Owen,  8  N.  Z.  L.  R.  C.  A.  522. 
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On  tho  other  hand,  in  Queensland  and  New 
South  Wales,  even  in  the  absence  of  such  statutory 
provision,  it  has  been  held  that  it  is  no  part  of  the 
registrar’s  duty  to  inquire  into  tho  powcu's  of  a  com¬ 
pany.-"  On  principle,  where  under  the  terms  of  the 
Act,  registration  itself  is  the  passing  of  tho  estate, 
it  seems  reasonable  that  the  registrar  should  be 
bound  to  inquire  whether  or  not  his  machinery  is 
being  used  by  what  for  the  purpose  of  tho  Act  is  a 
legal  entity,  that  is  to  say,  a  person  or  corporation 
entitled  to  hold  and  dispose  of  interests  in  land,  or 
whether  he  is  being  asked  to  lend  tho  protection  of 
the  Act  to  mere  nullities.  Tho  registrar  is  entitled 
to  evidence  in  the  affidavit  of  execution  of  instru¬ 
ments  and,  if  desired,  otherwise,^^  as  to  the  age  of  a 
party  executing  an  instrument.  This  is  a  question 
of  the  legal  status  of  such  party,  differing  from  the 
question  of  the  status  of  a  corporation  to  use  the 
machinery  of  tho  Act  only  in  difficulty  of  determina¬ 
tion. 

Into  the  validity  of  one  class  of  instruments 
presented  to  him  the  registrar  is  (with  one  exception 
to  be  mentioned)  precluded  from  inquiring,  that  is 
to  say,  into  the  validity  of  orders  of  a  court  having 
-prima  facie  jurisdiction'-^"^  over  the  matter  involved. 
In  the  leading  case  of  Assets  Company,  Limited  v. 
Mere  Roihi,’^-  Lord  Lindley  delivering  the  judgment 
of  the  judicial  committee,  said; 

“It  by  no  inean.s  follows  that  errors  in  procedure  even  in 
matters  which  in  one  sense  affect  jurisdiction,  need  be  noticed, 
or  ought  to  be  noticed,  by  other  persons  whose  duty  it  is  to 
act  on  orders  brought  to  them.  It  is  not  their  duty  to  attend 
to  such  matters;  if  it  wore,  their  action  would  be  paralyzed. 
What  they  have  to  look  to  is  the  order  and  if  that  is  good  on  the 

Mutual  Assurance  Society  v.  Registrar  General,  1  Q.  L.  J.  177:  In 
re  Registrar  General,  21  N.  S,  W.  225. 

”  Man.  86;  Sask.  189;  Man.  145;  Dom.  195. 

2'n  The  registrar  makes  a  “mistake”  where  he  decides  wrongly  as  to 
iurisdiction.  Nicholson  v.  Drew  and  Norton,  2  W.  W.  R.  295. 

“  (1905)  A.  C.  176,  at  page  203.  See,  also,  Public  Trustee  v.  Registrar 
General  of  Land,  11  N.  Z.  L.  R.  C.  A.  577. 
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face  of  it,  it  is  tlieir  duly  to  act  upon  it;  and  it  must  he  treated 
as  a  sullicieut  foundation  for  wliat  they  do.  Not  only  are  they 
protected  from  liability  if  tlu;  order  turns  out  to  have  beeii 
improperly  obtaiiK'd,  but  if  what  they  do  under  it  is  mad^! 
conclusive!  on  (|uestions  of  title,  a  title  wliich  mi;?lit  othcrwl.se 
be  impeachable  must  be  treatecl  as  valid.” 

In  Sa.skatchc\van  whore  on  a  reference  the 
registrar  raised  as  a  reason  against  registering  a 
transfer  by  order  of  the  court  and  order  confirming; 
that  he  fiad  no  evidence  that  tJie  preliminaries  to 
the  sale  had  been  properly  taken,  Wetmore,  C.  J., 
.said:^'’’ 

“In  my  view  of  the  case,  all  this  proof  of  the  ]n'climinarics 
having  been  properly  taken  is  a  matter  for  the  court — not  a 
matter  for  the  registrar.  The  judge  is  to  determine  whether 
the  proper  steps  have  been  taken,  not  the  registrar,  .and  when 
the  judge  .says  they  liave  been  .and  confirms  the  sale  and  the 
order  confirming  the  sale  is  filed  with  the  registrar,  that  is  all 
it  is  necessary  ho  should  liave.” 

In  Manitoba,  however,  by  statutory  provision 
(section  52  proviso)  the  registrar  is  not  thus  bound 
by  any  order,  obedience  to  which  would  result  in 
the  issue  of  a  new  certificate  of  title,  until  by  his 
own  investigation  he  has  satisfied  himself  that  the 
title  is  safe  holding. 

An  order  to  bo  recognized  by  the  registrar  must 
be  an  original  under  seal;  service  of  a  copy  on  the 
registrar  in  the  same  manner  as  on  the  solicitor  for 
a  party  is  of  no  effect.-'* 

b.  Questions  of  Priority. 

The  registrar  has  no  power  to  determine  ques¬ 
tions  of  equitable  priority  or  other  equities  between 
instruments  presented  to  him  for  registration.  This 
has  been  laid  down  repeatedly  in  a  number  of  cases 
and  is  conclusively  settled  by  the  Supreme  Court  of 
Canada  in  the  case  of  Wilkie  v.  Jellett}'^  That  was 
a  case  where  the  E.  and  S.  Land  Company  executed 

“  C.P.R.  V.  Mang,  8  W.  L.  E.  774. 

Shatluck  V.  McRae,  (Sask.)  Master  of  Titles,  12th  Aug.  1910. 

26  S.  C.  R.  282,  affirming  2  Terr.  L.  R.  133. 
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transfers  in  favor  of  the  plaintiff  Wilkie.  Subsequent 
to  the  date  of  the  completion  of  the  transfers,  but 
before  their  registration,  an  execution  was  filed 
against  the  lands  of  the  E.  and  S.  Land  Company  at 
the  suit  of  Jellett,  the  defendant,  an  execution  credi¬ 
tor.  In  the  case  four  actions  were  consolidated,  the 
facts  being  similar  in  each.  At  the  trial  the  action 
was  dismissed,  but  on  appeal  to  the  Full  Court  of 
the  Northwest  Territories  the  judgment  of  the  trial 
judge  was  reversed  and  judgment  entered  declaring 
that  the  executions  registered  were  clouds  on  the 
title  of  the  plaintiffs  and  that  the  registrar  should  be 
and  was  ordered  to  cancel  and  remove  from  the 
register  of  the  lands  in  question  the  entries  made  by 
him  of  the  executions.  On  appeal  to  the  Supreme 
Court  of  Canada  under  the  name  of  Jellett  v.  Wilkie, 
the  order  of  the  Full  Court  of  the  Northwest  Ter¬ 
ritories  was  affirmed.  The  question  before  the  court 
was  really  twofold.  First,  was  the  registrar  right 
in  refusing  to  register  the  transfer,  except  subject  to 
the  lien  or  charge  of  the  execution  creditor;  and 
secondly,  whether  the  execution  creditor  was  entitled 
to  sell  the  lands  so  as  to  cut  out  the  title  of  the 
plaintiff.  The  Chief  Justice  in  the  Supreme  Court 
of  Canada  in  affirming  the  judgment  of  the  court 
below  stated  that  the  reasons  given  in  that  court  by 
Mr.  Justice  McGuire  "were  entirely  right.'’  In  that 
judgment,  in  holding  that  without  doubt  the  transferee 
had  equitable  priority,  Mr.  Justice  McGuire  said : 

“One  must  not  forget,  however,  that  the  Act  is  largely 
framed  for  the  guidance  of  registrars  and  that  as  far  as  that 
officer  is  concerned,  the  meaning  of  the  Act  is  that  he  should 
regard  only  instruments  such  as  he  is  directed  to  receive  or 
register,  and  when  substantially  in  accordance  with  the  provi¬ 
sions  of  the  Act,  and  when  brought  in  and  presented  for  regis¬ 
tration  or  delivered  to  him  as  provided,  and  I  think  that  the 
positive  language  employed  was  not  intended  to  prevent  a 
court  from  giving  effect  to  rights  equitable  or  otherwise.” 
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The  question  had  previously  come  up  in  Mani¬ 
toba  under  a  similar  state  of  facts.’^®  In  that  case 
the  transferee  attempted  to  dispose  of  the  execution 
by  a  petition  from  the  registrar  under  section  118  of 
The  Real  Property  Act  1889,  corresponding  to  section 
121  of  the  present  Act.  The  Full  Court  of  Manitoba, 
while  agreeing  that  equitable  rights  could  exist  under 
the  Act,  held  that  the  registrar  could  not  take  notice 
of  them. 

Killam,  J.,  said: 

“Under  provisions  to  which  I  liave  referred,  and  par¬ 
ticularly  the  sections  of  the  Act  of  1885,  of  which  I  have  given 
the  substance,  it  appears  to  me  that  the  registrar  general  could 
not  inquire  into  the  existence  of  beneficial  interests  apart  from 
the  registered  title  in  order  to  ascertain  whether  the  writ  of 
execution  bound  the  lands.  The  remedy,  if  any,  of  Herbert 
was  to  be  found  only  in  a  court  of  equity.” 

And  Bain,  J.,  said: 

“He  (the  registrar),  I  thought  and  still  think,  could  not 
inquire  into  or  recognize  any  interest  in  the  land  in  anyone 
but  the  registered  owner.” 

And  in  Re  Moore  and  the  Confederation  Life,^’’ 
Killam,  J.,  delivering  the  judgment  of  the  Ml 
court,  said: 

“The  district  registrar  has  assumed  to  go  behind  this 
certificate  and  find  that  Mrs.  Moore  had  a  power  of  sale  as 
executrix  which  enabled  her  to  sell  the  property  for  the  purpose 
of  paying  debts  and  legacies,  and  thus  to  cut  out  the  two  latter 
of  these  incumbrances.  In  Re  Massey  and  Gibson,  7  M.  R.  172, 
we  Ipld  that  the  registrar  general  under  the  old  Acts  could 
not  inquire  into  the  existence  of  a  beneficial  interest,  apart 
from  the  registered  title,  in  order  to  ascertain  whether  a  writ 
of  execution  against  the  registered  owner  bound  the  lands 
as  against  an  alleged  beneficiary.  Here  the  district  registrar 
has  found  in  the  registered  owner  a  power  inconsistent  with 
two  of  the  incumbrances  named,  which  seems  to  us  wholly 
opposed  to  the  principles  of  The  Real  Property  Act,  as  that  Act 
makes  a  certificate  of  title  final  at  each  stage.” 

In  Saskatchewan  it  was  held  by  the  full  court 
that  where  the  wording  of  an  instrument  read  along 

“  Re  Massey  and  Gibson,  7  Man.  L.  R.  172. 

»  9  Man.  L,  R.  453. 
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with  tho  sections  of  The  Land  Tilles  Act  in  point, 
evinced  ti  merger,  the  registrar  could  not  receive 
evidence  of  a  contrary  intention  so  as  to  keep  alive 
the  security  of  the  plaintiff  on  the  register,  but  the 
court  alone  had  that  jurisdiction  and  ordered  accord¬ 
ingly. The  rule  in  this  regard  is  the  same  in 
Australia.^'-' 

To  I, his  general  rule  there  arc,  however,  three 
notable  statutory  excc])tions.  By  section  G9  of  the 
Manitoba  Act  (introduced  as  to  executors  and 
administrators  with  will  annexed  in  1890,  and  as  to 
all  cases  of  rc]ircscntativcs  or  trustees  in  1900)  before 
registering  any  dealing  with  the  land  by  an  executor 
or  administrator  or  trustee  under  a  will,  the  district 
registrar  shall  satisfy  himself  that  such  dealing  is  in 
accordance  with  such  trust  or  purposes.  By  section 
87  he  is  expressly  given  the  power  denied  him  under 
the  previous  state  of  the  law  as  laid  down  in  Re 
Massey  and  Gibson,  supra,  and  by  section  143  of  the 
Manitoba  Act  and  the  corresponding  section  97  of 
the  Alberta  Act,  the  registrar  has  a  discretion  to 
allow  the  withdrawal  of  a  caveat  and  permit  the 
registration  in  lieu  thereof  of  the  instrument  under 
which  the  person  on  whoso  behalf  such  caveat  was 
lodged  claims  his  title  or  interest,  provided  such 
instrument  is  an  instrument  that  may  be  registered 
under  the  Act. 


c.  Limitations  of  Inquiry. 

The  registrar  must  pass  on  the  fitness  of  instru¬ 
ments  for  registration  from  the  material  in  his  office 
or  properly  presented  to  him  under  the  Act  only. 
He  cannot  of  his  own  motion  gather  information 
elsewhere.  Thus  on  a  reference  to  the  Full  Court 
of  the  Northwest  Territories  as  to  the  power  of  the 

28  Reeves  v.  Konschur,  2  S.  L.  II.  125  (full  court),  10  W.  L.  R.  680. 
Reversing  1  S.  L.  R.  24,  S  W.  L.  R.  346.  See,  also,  Re  Seaborn  and 
llansberger,  8  W.  L.  R.  71;  Re  Claxton,  1  Terr.  L.  R.  282. 

22  Kissling  v.  Mitchelson,  3  N.  Z.  L.  R.  C.  A.  261. 
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registrar  to  issue  a  certificate  of  title  of  exempt  land 
free  from  a  registered  execution,  Wctmorc,  J., 
delivering  the  judgment  of  the  court,  said: 

“SuppoHo  the  sheriff  presents  the  cloeiiments  nnd  seeks 
to  have  the  eharge  entered  and  states  that  the  land  is  not  the 
homestead  of  the  execution  debtor,  exempted  under  the  ordi¬ 
nance,  that  ho  has  another  property  that  is  his  homestead.  Ic 
the  registrar  to  run  around  tlie  country  and  find  out  if  this  is 
true  or  not?  I  think  not.  I  think  ho  has  merely  to  receive 
the  papers  and  deal  with  them  as  the  law  directs.”  ““ 

And  where  the  question  coming  before  the  Full 
Court  of  Saskatchewan  by  way  of  an  appeal  on  a 
petition  was  as  to  the  right  to  file  a  caveat  against 
land  claimed  under  mortgage,  the  patent  for  the 
land  not  being  issued,  and  where  it  appeared  that 
the  registrar  had  made  inquiries  himself  by  letter 
from  the  Dominion  lands  agent,  Prendergast,  J., 
said: 


“I  may  say  at  once  that  I  will  deal  with  the  matter  on  the 
assumption  that  this  is  all  the  information  that  the  registrar 
was  possessed  of  as  I  doom  it  useless  to  take  notice  of  certain 
correspondence  which  he  had  with  the  Dominion  lands  agent 
at  Humboldt.” 

And  Lament,  J.,  said: 

“I  agree  with  the  contention  of  the  counsel  for  the  appel¬ 
lants,  that  under  our  Act,  no  duty  is  cast  upon  the  registrar 
to  make  inquiries  outside  of  his  own  office  as  to  whetlier  or  not 
an  instrument  is  a  proper  one  for  registration.” 

It  seems,  however,  to  be  an  open  question  as  to 
what,  if  any,  jurisdiction  the  registrar  has  to  act  on 
extraneous  evidence  coming  in  fact  before  him, 
either  through  his  own  efforts  or  incidentally,  which 
would  show,  for  example,  that  a  fraud  was  being 
committed,  or  that  an  improper  registration  was 
being  attempted,  which  might  result  eventually  in 
a  claim  against  the  assurance  fund.  The  registrar. 
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as  stated  in  an  Australian  ease,  ‘‘has  a  duty  to  pro¬ 
tect  the  assurance  fund,  and  not  to  allow  it  to  be 
subjected  to  risks  which  may  be  avoided.”''*  The 
Court  of  Appeal  in  New  Zealand  has  indicated  that 
even  where  the  duty  of  the  registrar  is  admittedly 
purely  ministerial,  some  effect  may  be  given  to 
notice  of  improprieties.  They  said: 

"The  duty  of  the  registrar  to  issue  a  cortilicate  of  title 
upon  receipt  of  a  warrant  from  the  Governor  is  merely  minis¬ 
terial — and  his  duty  to  register  transfers  upon  such  certificates — 
at  all  events  so  long  as  he  lias  no  notice  that  they  have  been  wrongly 
issued — is  also  ministerial.” 

The  cases  seem  to  establish  a  very  considerable 
discretion  in  this  regard  in  applications  to  bring  land 
under  the  Act,  and  in  some  respects  at  least  there  is 
no  “distinction  between  the  first  registered  owner 
and  any  other,”  and  it  may  be  urged,  therefore, 
that  there  is  no  distinction  between  the  powers  of 
the  registrar  on  presentation  of  papers  for  registra¬ 
tion  in  the  ordinary  way  after  a  certificate  of  title 
and  on  an  original  application  for  a  certificate  of 
title.  On  the  other  hand,  the  doctrine  of  the  invio¬ 
lability  of  the  assurance  fund  may  be  pressed  too  far. 
The  assurance  fund  is  itself  a  device  to  render  the 
Torrens  system  practicable  and  easily  workable,  and 
to  unduly  extend  the  powers  of  the  registrar  to  pro¬ 
tect  this  fund  is  to  greatly  limit  the  usefulness  of  the 
very  system  it  is  designed  to  assist.  It  is  further 
evident  from  the  provisions  of  the  various  Acts 
that  a  much  more  extended,  rigorous  and  judicial 
investigation  is  expected  in  cases  of  original  applica¬ 
tions  than  in  cases  of  subsequent  registration,  where 

“  Ex  parte  Bowman,  7  V.  L.  R.  314;  Hunter,  3S3.  See,  also,  Re  Nelson 
Bros.,  5  N.  Z.  L.  R.  S.  C.  111. 

“  Public  Trustee  v.  Registrar  General  of  Land,  17  N.  Z.  L.  R.  C.  A. 
577,  at  593. 

**  Assets  Co.  Ltd.  v.  Mere  Roihi,  (1905)  A.  C.,  at  202. 
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subject  to  the  rules  now  under  consideration,  tho 
duty  of  the  registrar  is  more  largely  ministerial  and 
tho  “assurance  fund  must  take  its  chance.” 

§  13.  FORM  AND  CONTENTS  OF  INSTRUMENTS. 
a.  In  General. 

Having  considered  the  question  of  the  fitnos.s  of 
instruments  for  registration  from  the  point  of  view 
of  the  duties  of  tho  registrar,  it  remains  to  consider 
the  same  question  from  the  point  of  view  of  tho  con¬ 
tents  of  the  instruments  themselves. 

The  instrument  must  bo  one  “whose  registration 
is  provided  for  and  in  form  and  execution  conforms 
to  the  requirements  of  tho  Act.”  In  Manitoba 
this  is  subject  to  the  statutory  provision  for  the 
allowance  of  variations  as  found  in  the  provisions  of 
section  83  of  the  Manitoba  Act.  In  the  Northwest 
Telephone  Company  case  ““  a  mortgage  was  presented 
for  registration  attached  to  which  was  an  instrument 
called  a  mortgage  trust  deed  which  was  referred  to 
in  the  mortgage  as  aimexed  to  and  embodied  in  and 
made  part  of  the  mortgage.  In  the  trust  deed  tho 
mortgagor  did  “grant,  and  convey  unto  the  trustee, 
etc.,”  and  furthermore  included  all  the  lands  which 
the  company  had  or  might  acquire.  Registration 
of  this  instrument  was  refused  by  the  registrar,  his 
decision  affirmed  by  the  master  of  titles  and  his 
decision  again  aflBrmcd  by  the  Full  Court  (Sask.),  on 
the  ground  that  to  register  this  instrument  would  be  to 
ignore  the  provisions  of  The  Land  Titles  Act. 

The  effect  of  forms  was  fully  discussed  by  the 
Full  Court  of  Saskatchewan  in  Re  M.  Rumely  Co. 
and  Reejistrar  of  the  S.  L.  R.  D.^’‘  In  that  case  an 
instrument  presented  for  registration  contained  first, 
an  agreement  to  give  a  mortgage  upon  the  land, 
describing  it,  and  then  concluded  with  words  in  the 

“  Re  Tanner,  5  N.  Z.  L.  R.  S.  C.  102. 

In  re  Northwest  Telephone  Co.  Limited,  2  S.  L.  R.  379. 

"  17  W.  L.  R.  160. 
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form  of  a  statutory  incumbrance  incumbering  “the 
said  land  for  the  benefit  of  the  said  company  with 
the  said  sum  to  be  paid  as  above  set  forth."  Regis¬ 
tration  of  this  instrument  was  refused  by  the  regis¬ 
trar,  on  petition,  by  the  master  of  titles,  and  on 
appeal,  by  the  full  court,  on  two  grounds:  first, 
that  in  the  circumstances  of  the  case  it  was  not  a 
proper  case  for  the  use  of  the  incumbrance  form, 
with  which  grounds  we  are  not  hero  concerned;  and 
secondly,  because,  in  any  case,  the  instrument  did 
not  comply  with  any  form  prescribed  in  the  Act.  It 
was  held  that  under  The  Land  Titles  Act  compliance 
with  the  forms,  “or  to  the  like  effect,”  was  mandatory 
and  not  directory,  and  that  the  document  in  question 
varied  from  any  form  prescribed  in  a  matter  of  sub¬ 
stance  by  reason  of  containing  “an  equitable  mort¬ 
gage  carrying  with  it  rights  and  remedies  not 
obtainable  under  a  simple  incumbrance  in  Form  J,” 
and  consequently  that  the  instrument  was  mislead¬ 
ing  to  anyone  not  trained  in  the  interpretation  of' 
legal  documents. 

“The  impression  that  a  perusal  of  the  document  would 
create  would  be  that  it  was  an  agreement  simply  that  he  would 
give  a  mortgage  when  called  upon,  and  not  that  it  Avas  in 
itself  a  registerable  incumbrance  upon  the  land.” 

This  holding  suggests  a  rule  of  construction  for 
instruments  under  The  Land  Titles  Act  which  if 
carried  to  its  logical  conclusion  would  be  of  radical 
and  far-reaching  effect,  namely,  that  a  test  of  the 
fitness  for  registration  under  the  Acts  of  an  instru¬ 
ment  should  be  its  ready  intelligibility  to  the  lay 
mind. 

Somewhat  along  the  same  lines  was  the  sug¬ 
gestion  made  in  a  recent  judgment  of  the  majority 
of  the  Full  Court  of  New  Zealand,  where  it  was  said: 

“The  object  of  the  Act  was  to  contain  within  its  four 
corners  a  complete  system  which  any  intelligent  man  could 
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iindcrsUincl  and  whicli  could  be  carried  into_  effect  in  practice 
without  the  intervention  of  persons  skilled  in  the  law.”’’® 

But  fortunately  no  such  rule  of  construction  has 
as  yet  been  unequivocally  laid  down.  In  the  Full 
Court  of  Victoria  it  was  said: 

“I  do  not  know  what  the  policy  of  the  statute  is  except 
so  far  as  can  be  legitimately  conclutlcd  from  the  statute  itself, 
and  judging  from  it  I  do  not  think  there  has  been  any  intention 
manifested  that  professional  persons  were  not  to  be  employed 
on  one  side  or  the  other.” 

In  Manitoba  the  onl}’"  reported  case  under  The 
Real  Property  Act  of  a  discussion  of  the  forms  is  that 
of  Shore  v.  Green.^^  In  that  case  the  defendant,  the 
owner  of  the  land  subject  to  The  Real  Property  Act, 
executed  a  lease  according  to  the  form  given  in  The 
Act  respecting  Short  For^ns  of  Indentures  except 
that  it  purported  to  be  made  in  pursuance  of  The 
Act  respecting  Short  Forms  of  Leases.  Killam, 
J.,  thought  that  the  instrument  was  a  registerable 
instrument.  He  said: 

“It  appears  to  me  that  the  instrument  in  question  was 
substantially  in  conformity  with  the  form  in  Schedule  M.  It 
did  not  describe  the  lessor  as  registered  owner,  etc.,  as  in  the 
form,  but  that  appears  to  be  a  mere  matter  of  description  not 
affecting  the  validity  of  the  instrument.  The  operative  word 
of  the  form  in  the  schedule  is  ‘lease;’  the  word  is  used  as  well  as 
‘demise’  in  this  instrument.  The  instrument  is  a  little  more 
extended  but  substantially  the  same  as  the  form  in  all  important 
j'espects.  The  form  says  that  special  covenants  may  be 
inserted.” 

But  Bain,  and  with  him  Dubuc,  C.  J,,  con¬ 
curring,  said: 

“The  lease  could  not  have  been  registered  under  The  Lands 
Registration  Act  and  it  was  not  registered  under  The  Real 
Properly  Act  and  its  form  is  so  different  from  the  form  of  a 
lease  given  in  the  latter  Act  that  it  is  questionable  if  the  registrar 
could  properly  have  registered  it  had  it  been  presented  for 
registration.” 

=3  Pels  V.  Knowles,  26  N.  Z.  L.  R.  604,  at  620, 

Chomley  v.  Firehrace,  5  V.  L.  R.  57;  Hunter,  98,  at  page  117. 

6  Man.  L  R.  322. 
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Forms  have,  under  some  statutes,  been  held  to 
be  “inserted  merely  as  examples  and  only  to  be 
followed  implicitly  so  far  as  the  case  of  each  can  or 
may  permit, but  under  Torrens  Acts  as  the  instru¬ 
ments  take  effect  not  by  virtue  of  the  use  of  ordinary 
conveyancing  Avords  but  by  virtue  of  statutory  effect 
given  them,  the  requirements  as  to  following  forms 
provided  are  more  strict.  In  the  Liverpool  Borough 
Bank  v.  Turner, on  appeal,  where  the  question  was 
as  to  the  validity  of  a  mortgage  under  The  Merchants 
Shipping  Act  1854,  section  55  thereof  provides  that 

“A  registered  ship  wlien  disposed  of  *  *  *  shall  be 
transferred  by  bill  of  sale  and  such  bill  of  sale  shall  contain 
such  description  of  the  ship  as  is  contained  in  the  certificate 
of  the  surveyor  or  such  other  description  as  may  bo  sufficient 
to  identify  the  ship  to  the  satisfaction  of  the  registrar,  and 
shall  be  according  to  the  form  marked  ‘B’  in  the  schedule 
hereto,  or  as  near  thereto  as  circumstances  permit,  and  shall 
be  executed  by  the  transferrer  in  the  presence  of  and  be  attested 
by  one  or  more  witnesses.” 

The  Lord  Chancellor  on  appeal  said; 

‘‘I  will  only  add  that  if  Statutes  17  and  18  Victoria,  c.  104, 
had  been  the  first  and  only  legislation  respecting  the  transfer 
and  mortgage  of  a  British  ship  I  should  have  held  that  the 
forms  of  transfer  and  mortgage  required  by  sections  55  and  66 
must  be  substantially  followed  although  there  be  no  negative 
words  declaring  that  all  transfers  or  mortgages  in  any  other 
forms  shall  be  null  and  void.  No  universal  rule  can  be  laid 
down  for  the  construction  of  statutes  as  to  whether  mandatory 
enactments  shall  be  considered  directory  only  or  obligatory, 
with  an  implied  nullification  for  disobedience.  It  is  the  duty 
of  courts  of  justice  to  try  to  get  at  the  real  intention  of  the 
legislature  by  carefully  attending  to  the  whole  scope  of  the 
statute  to  be  construed.  Looking  to  the  great  peculiarities 
of  the  forms  of  transfer  and  mortgage  here  required  and  the 
purpose  which  they  were  to  serve,  1  cannot  doubt  that  the 
legislature  intended  that  these  and  no  other  forms  were  to 
be  used.” 

By  The  Bills  of  Sales  Act  1878  Amendment  Act 
in  England,  a  form  of  bill  of  sale  made  or  given  by 

«  Bartlett  v.  Gihhs,  5  M.  &  G.,  at  96. 

«  7  Jur.  N.  S.  150,  17  and  18  Viet.,  c.  104. 
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way  of  security  for  payment  of  money  was  set  out 
and  it  was  provided  by  section  9  that  the  bill  of 
sale  shall  be  void  unless  made  in  accordance  with 
the  form  ip,  the  schedule  to  the  Act.  Under  this  Act 
parties  have  been  held  to  a  very  strict  compliance 
with  the  form,'*® 

In  Thomas  v.  Kelly  the  House  of  Lords  laid 
down  rules  for  the  testing  of  instruments  as  to  their 
compliance  with  the  forms  in  The  Bills  of  Sales  Act 
Lord  Fitzgerald  said: 

“I  do  not  think  that  the  legislature  intended  by  the  words 
‘in  accordance  with’  a  literal  conformity  with  the  statutory 
form  of  the  bill  of  sale.  _  I  agree  with  the  view  of  Lord  Justice 
Bowen,  that  it  is  sufficient  if  the  bill  of  sale  is  substantially 
in  accordance  with  and  docs  not  depart  from  the  prescribed 
form  in  any  material  respect.” 

And  Lord  Macnaghten  said; 

“It  has  been  held — and  I  think  rightly — that  section  9 
does  not  require  a  bill  of  sale  to  be  a  verbal  and  literal  transcript 
of  the  statutory  form.  The  words  of  the  Act  are, ‘in  accordance 
with  the  form’,  not  ‘in  the  form.’  But  then  comes  the  question, 
when  is  an  instrument  which  purports  to  be  a  bill  of  sale  not 
in  accordance  with  the  statutory  form?  Possibly  when  it 
departs  from  the  statutory  form  in  anything  which  is  not 
merely  a  matter  of  verbal  difference.  Certainly  I  should  say 
when  it  departs  from  the  statutory  form  in  anything  which 
IS  chars  cteristic  of  that  form.” 

Lord  Fitzgerald  stated  that  he  did  not  wish  to 
be  taken  as  adopting  in  all  its  terms  as  affording  an 
inclusive  as  well  as  an  exclusive  test  the  rule  of  con¬ 
struction  as  laid  down  in  Ex  parte  Stanford  by  the 
Court  of  Appeal  there  as  follows: 

“Its  divergence  only  becomes  substantial  or  material  when 
it  is  calculated  to  give  the  bill  of  sale  a  legal  consequence  of 
effect  either  greater  or  smaller  than  that  which  would  attach  to  it 
when  drawn  in  the  form  which  has  been  sanctioned.  *  *  * 
We  must  consider  whether  the  instrument  as  drawn  will 

"  Dams  V.  Burton,  52  L.  J.  Q.  B.  636;  Melville  v.  Stringer,  53  L.  J.  Q.  B. 

482 

«  Thomas  v.  Kelly,  58  L.  J.  Q.  B.  66. 
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by  virtue  of  oitlicr  addition  or  omission  liiive  any  legal  effect 
which  either  goes  beyond  or  falls  short  of  that  which  would 
result  from  the  statutory  form.” 

A  covenant  by  a  mortgagor  to  observe  all  the 
rules  and  by-laws  of  a  loan  company  would  not  have 
the  effect  of  incorporating  them  in  the  mortgage.'*® 
A  mortgage  conveying  the  estate  to  the  mortgagee 
and  containing  a  habendum  clause  was  refused  reg- 
istration.'**^  And  where  a  five  year  lease  to  a  bank 
contained  also  the  provision  that  “for  the  better 
securing  of  the  said  Northern  Crown  Bank,  the 
peaceful  enjoyment  of  the  said  term  and  the  repay¬ 
ment  by  way  of  rent  of  the  moneys  so  advanced, 
the  company  mortgages  to  the  bank  its  estate  and 
interest  in  the  lands  above  described,*’  the  master 
of  titles  in  Saskatchewan  properly  held  that  the 
instrument  was  neither  a  lease  nor  a  mortgage  in  the 
form  of  the  Act,  but  a  combination  of  instruments, 
and  not  a  single  instrument  in  any  form  provided 
which  it  was  possible  to  register  by  a  single  registra¬ 
tion.'*® 

The  result  of  the  cases,  having  in  view  also  the 
provisions  of  the  interpretation  acts  of  the  various 
jurisdictions,'*®  seems  to  be  fairly  summed  up  by 
Lament,  J.,  in  Re  Rumely  and  Registrar,  ante: 

“An  exact  verbal  compliance  is  not  necessary,  but  the 
document  must  be  in  substance  the  same  as  the  form  pre¬ 
scribed.  And  it  is  not  the  same  in  substance  when  the  diver¬ 
gence  in  form  gives  to  one  or  more  of  the  parties  to  it  rights  or 
remedies  or  imposes  upon  them  duties  or  obligations  which 
would  not  result  from  the  use  of  the  prescribed  form.”  “ 

In  re  Barber,  Ex  parte  Stanford,  55  L.  J.  Q.  B.  341;  17  Q.  B.  D.  259. 
Kelly  Colonial  Investment  Co.,  3  W.  L.  11.  G2;  Wilkins  v.  Deane, 
6  N.  Z.  L.  R.  425. 

Re  Spokane  and  Eastern  Trust  Co.  ’s  Mortgage,  15  W.  L.  R.  637. 

Re  Great  West  Furniture  Co.  and  Northern  Crown  Bank’s  Lease,  Master 
of  Titles,  Sask.,  18th  Oct.,  1910,  and  compare  Re  Rumely  Co.  and 
Registrar,  17  W.  L.  R.,  at  167. 

«R.  S.  S.  1909,  c.  6,  §  6  (38);  R.  S.  M.  1902,  c.  89,  §  8;  R.  S.  C. 
1906,  c.  1,  §  31  (d);  1906,  Alta.,  c.  3,  §  7  (39). 

17  W.  L.  R.  160  at  166.  Compare  Halsbury  Laws  of  England, 
Vol.  3,  page  35. 


JilOGISTKATION  100 

b.  Names  and  Descriptions. 

TJie  instrument  must  be  technically  correct 
according  to  the  records  in  the  land  titles  office, 
that  is  to  say,  all  names  and  descriptions  of  persons 
and  all  lands  concerned  must  be  capable,  by  means 
of  the  papers  jircsented,  of  identification  with  the 
corresponding  names  and  descriptions  on  the  reg¬ 
ister.  In  regard  to  the  identity  of  the  makers  of  instru¬ 
ments  with  the  registered  owners  of  the  interest  dealt 
with,  the  registrar  in  Manitoba  requires  affidavits 
in  Form  2,  App.  C,  under  section  86  of  the  Act,  and 
in  this  affidavit  it  must  be  distinctly  stated  whether 
the  party  is  registered  owner  or  is  onl}^  entitled  to 
bo  registered  owner.  The  same  affidavit  has  been 
approved  of  for  use  in  Saskatchewan  to  satisfy  the 
registrar  as  to  small  variations,  for  example,  to 
show  that  an  initial  on  the  register  stands  for  a 
certain  name.'’^  The  description  of  property  must 
be  capable  of  exact  identification  with  the  descrip¬ 
tion  in  the  certificate  of  title*^-  and  particularly  the 
instrument  must  bo  rcgisterablo  as  against  every 
part  of  the  property  and  every  interest  described  in 
it.  In  Re  Northwest  Telephone  Company  Limited, 
ante,  the  trust  deed  stated  to  bo  embodied  in  the 
mortgage  purported  to  mortgage  all  or  any  of  the 
lands  of  the  company.  Newlands,  J.,  delivering 
the  judgment  of  the  full  court,  said: 

“I  think  it  would  be  unnecessary  for  me  to  discuss  what 
would  be  the  effect  of  the  registrar  ignoring  the  Act  and  register¬ 
ing  an  instrument  such  as  this  one.  I  need  only  say  that  for 
his  action  the  assurance  fund  would  be  responsible  and  a 
subsequent  transferee  of  the  mortgage,  if  not  the  mortgagees 
themselves,  might  have  an  action  against  that  fund  because 
the  registrar  did  not,  when  he  registered  the  instrument, 
register  it  against  all  the  property  of  the  mortgagors,  in  the 
event  of  the  specifically  described  lands  not  being  all  their 
property.” 


Ra  Kinlz  Mortgage,  Master  of  Titles  (Sask  )  14th  Dec.,  1911. 
Rorison  v.  Kolosoff,  15  W.  L.  R.  497. 
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This  case,  therefore,  so  far  as  Saskatchewan  is 
concerned,  must  be  taken  to  expressly  overrule 
Re  Greenshields  and  American  Abell  Engine  and 
Thresher  Co.  v.  Noble, in  so  far  as  they  approved 
the  registration  of  a  document  as  against  part  of  the 
land  described  therein  only.  And  the  practice,  and 
undoubtedly  the  proper  practice,  is  both  in  Alberta 
and  in  Manitoba  as  in  Saskatchewan.  All  reserva¬ 
tions  and  exceptions  should  similarly  be  inserted,  so 
that  a  party  holding  a  registered  instrument  may 
merely  read  his  instrument  and  know  without 
searching  the  register  that  he  has  a  registered  interest 
in  all  the  property  described  in  his  instrument.®'* 

There  is  one  exception  to  this  general  rule  in 
practice  (outside  of  Manitoba,  where  section  84  is  an 
express  prohibition),  which  is,  that  where  an  instru¬ 
ment  refers  to  land  in  more  than  one  land  registra¬ 
tion  district  it  may  be  registered,  on  the  practical 
ground  that  no  person  can  claim  to  be  misled  by  the 
non-registration  of  an  instrument  against  land  out¬ 
side  of  the  territorial  limitations  of  the  district  in 
which  the  instrument  is  registered.  In  practice, 
the  registrars  adopt  the  wise,  precaution  of  indorsing 
on  the  certificate  of  registration  of  the  instrument, 
a  limitation  to  the  land  in  the  registration  district  in 
question  only.  The  registrations  of  this  sort  were 
approved  in  Saskatchewan  on  a  reference  to  the 
master  of  titles.®® 

As  a  sub-rule  to  that  laid  down  in  the  preceding 
paragraphs,  it  may  be  said  that,  as  a  safe  rule  of 
practice,  the  registrar  is  not  only  dealing  with  the 
present  instrument  before  him,  but  may  look  ahead 
and  take  into  consideration  that  he  is  creating  inter¬ 
ests  which  he  may  subsequently  have  to  deal  with, 

“  Re  Greenshields,  6  Terr.  L.  R.  208;  American  Abell  Engine  and 
Thresher  Co.  v.  Noble,  6  Terr.  L.  R  3  9 

Bussell  V.  The  Registrar  General  of  Land,  26  N.  Z.  L.  R.  C.  A.  1223. 

“  Re  Wright  and  Manufacturers  Life  Insurance  Co.  Mortgage,  Master  of 
Titles,  31st  March,  1910. 


REGISTRATION 


111 


and  he  may  require  precision  with  that  end  in  view; 
thus  it  is  submitted  that  a  registrar  would  be  justified 
in  refusing  to  register  a  transfer  or  a  mortgage  to  a 
transferee  or  mortgagee  where  initials  only  are 
given,  or  where  an  address  and  description  is 
omitted,  or  he  may  refuse  to  register  an  instrument 
in  favor  of  a  partnership,  as  it  is  no  part  of  his  sub¬ 
sequent  business  to  inquire  as  to  whether  all  members 
of  the  partnership  have  executed  any  subsequent 
instruments.  For  convenience,  where  descriptions 
by  metes  and  bounds  would  be  cumbersome  and 
render  his  office  liable  to  mistake  in  subsequent 
dealings  with  the  land,  the  registrar  may  require  an 
owner  to  file  a  plan  of  the  land.®“ 

c.  Affidavit  of  Execution. 

The  instrument  must  be  properly  attested  and 
verified  by  an  affidavit  of  execution."  In  Manitoba 
the  requirements  of  an  affidavit  of  execution  extend 
only  to  instruments  executed  by  the  registered 
owner,  but  in  the  other  jurisdictions  the  require¬ 
ments  extend  to  all  instruments  except  those  falling 
under  certain  specific  exceptions,  and,  therefore, 
include  instruments  such  as  mechanics’  liens,  which 
in  Manitoba  would  require  nothing  further  than  as 
provided  in  The  Mechanics^  and  Wage-Earners’  Lien 
Act.  In  the  jurisdictions  other  than  Manitoba,  an 
instrument  executed  under  seal  of  any  corporation 
is  one  of  those  specifically  exempted  from  being 
attested  by  a  witness  and  accompanied  by  an  affi¬ 
davit  of  execution.  In  practice,  however,  without 
specific  statutory  provision  it  is  held  in  Manitoba 
that  the  seal  of  a  corporation  proves  itself  and  does 
not  require  attestation.  There  does  not  seem  to  be 
an  authoritative  judgment  upon  whether  or  not  a 
corporation  is  necessarily  so  exempted  from  the 
requirement  of  attestation,  but  the  weight  of  opinion 


J12 


CANADIAN  TORUKNS  SYS'l'ICM 


seems  to  be  in  favor  of  the  view  that  it  is  so  cx- 
cmptod/’**  The  question  of  the  ri^'ht  of  a  corporation  to 
execute  an  instrument  as  distinct  from  whether  or 
not  such  execution  has  been  jiroperly  (hfected  has 
already  been  considered  (r)afi;e  94).  As  (;0  th(^ 
manner  of  execution,  “it  may  be  open  to  (luestion 
whether  the  registrar  should  not  accept  a  document 
under  the  seal  of  a  corpoi’ation,  oven  where  it  does 
not  have  the  signature  of  any  of  its  officers.”  But 
the  seal  must  be  a  seal.  Where  the  testimonium 
clause  to  a  mortgage  by  an  incorporated  association 
read  “In  witness  whereof  we  by  our  president  and 
secretary  have  hereunto  subscribed  our  names  and 
affixed  our  seals  this  3rd  day  of  May,  1899,”  and  the 
instrument  was  .signed  by  the  president  and  secretary 
and  opposite  to  the  name  of  each  a  small  common 
red  seal  was  pasted,  and  there  was  an  affidavit  of 
the  subscribing  witnesses  verifying  the  execution  by 
the  president  and  secretary  and  verifying  the  fact 
that  they  respectively  were  the  president  and  secre¬ 
tary,  the  execution  of  the  mortgage  was  held  invalid 
and  the  registrar  was  upheld  in  his  I'efusal  to  register 
the  same,  and  it  was  pointed  out  that  The  Land 
Titles  Act  1S94,  contemplates  that  instruments  men¬ 
tioned  in  that  Act,  executed  by  a  corporation,  shall 
be  executed  “under  its  common  seal.”  ““  The  evi¬ 
dence  requisite  to  prove  the  seal  of  a  corporation  is 
discussed  in  Morice  v.  BairdJ'^  It  maj^  be  assumed 
that  even  where,  as  in  Saskatchewan,  the  assurance 
fund  is  spccificall}^  absolved  from  liability  by  reason 
of  improper  use  of  the  seal  of  any  corporation,  never¬ 
theless  the  registrar  would  be  acting  properly  in 
withholding  registration  where  it  appeared  prima 

Hogg,  page  915. 

Re  Kettlcson’s  Transfer  and  La,  Corporation  dcs  Peres  Oblals.  Unre- 

ported,  Scott,  J.,  26th  Feb.,  1897  (N.  W.  T.) 

Re  Yorklon  Butler  and  Cheese  Manufacturers  Association,  6  Terr. 

L.  R.  471. 

6  Man.  L.  R.  243. 
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fade  that  it  had  been  improperly  used,  but  in  the 
ordinary  case  it  is  not  to  be  presumed  that  what  has 
been  done  is  ultra  vires,  and,  therefore,  when  an 
instrument  is  produced  under  seal  of  the  company, 
it  is  'prima  facie  to  be  taken  that  the  seal  was  properly 
affixed.'’’^ 

The  better  opinion  seems  to  be  that  an  attesting 
witness  should  not  bo  a  party  to  an  instrument. 
This  is  the  common  law  rule.  In  Seal  v.  Claridge, 
in  the  Court  of  Appeal  in  England,  Lord  Selborno, 
L,  C.,  said: 

“The  first  question  is  of  more  general  interest.  I  was  at 
first  surprised  that  no  authority  could  be  found  directly  in 
point;  but  no  doubt  the  common  sense  of  mankind  has  always 
rejected  the  notion  that  a  i)arty  to  a  deed  could  also  attest  it. 
I  do  not  pay  much  attention  to  the  old  rule  of  evidence  whereby 
interested  persons  were  rendered  incompetent  as  witnesses; 
it  has  now  been  done  away  with  by  statute.  What  is  the  mean¬ 
ing  of  the  word  ‘attestation,’  apart  from  Bills  of  Sales  Act  1S7S? 
The  word  implies  the  presence  of  some  person  who  stands 
beside,  but  is  not  a  party  to  tlic  tran.saetion.”  “ 

The  Full  Court  of  Victoria  has  held  that  there 
was  no  proviso  in  the  Act  restraining  an  interested 
party  from  attesting  an  instrument,”*  but  in  that 
case  this  was  a  mere  dictum,  as  there  was  suffieient 
ground  in  fact  for  holding  as  they  did  in  the  result, 
because  the  mortgage  in  question  was  attested  by 
the  manager  of  the  mortgagee  bank,  this  not  being 
the  same  as  a  party  to  an  instrument;  and  the  rule 
laid  down  that  attestation  by  a  party  is  allowable, 
unless  restrained  by  the  Act,  is  distinctly  at  variance 
with  the  general  rule  of  construction  that  wherever 
applicable,  and  except  so  far  as  repealed  by  necessary 
implication  in  any  Act,  the  common  law  rules  apply. 

Mikslone  v.  Moose  Jaw,  8  W.  L.  R.  901,  quoting  Br.amwcll,  B.,  in 
D'Arcy  V.  Tamar,  Kit  Hill  and  Callinglon  Itu.  Co.,  L.  R.  2  Ex.  15S. 

“  (1881)  7  Q.  B.  D.  516.  See,  also,  Frcshficld  v.  Reed,  9  M.  &  W.  404. 
Seal  V.  Claridge  was  approved  and  followed  in  Re  Parrott,  Ex  -parte 
Cullen,  (1891)  2  Q.  B.  151. 

“  The  Bank  of  Victoria  v.  McMichael,  8  V.  L.  R.  11;  Hunter,  406. 
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In  Saskatchewan,  Alberta  and  the  Dominion, 
it  is  provided  with  particularity  before  whom  affida¬ 
vits  of  execution  may  be  sworn.  In  regard  to  all 
affidavits  it  is  further  provided,  in  Saskatchewan, 
that  they  shall  be  subject  to  the  practice  governing 
affidavits  in  the  Supreme  Court  (section  180);  in 
Alberta,  to  the  practice  governing  affidavits  in  the 
Supreme  Court  of  i  ho  Northwest  Territories  at  the  date 
of  the  passing  of  the  Act  (May,  190G)  (section  142) ; 
and  in  the  Dominion  to  the  practice  governing  affi¬ 
davits  in  the  court  (section  185)  In  Alberta,  by 
section  142  (2),  it  is  made  clear  that  the  restriction 
in  the  rules  of  the  court  against  the  swearing  of 
affidavits  by  the  solicitor  of  the  party,  does  not 
apply  in  cases  of  affidavits  of  execution. 

The  corresponding  provision  which  appeared  in 
The  Land  Titles  Act  1906,  of  Saskatchewan,  section 
190  (1),  carried  forward  from  The  Land  Titles  Act 
1894,  was  dropped  in  the  revision  of  1909.  Under 
the  English  Bills  of  Sales  Act  1878,  it  was  provided 
that  “every  affidavit  required  by  or  for  the  purposes 
of  this  Act  may  be  sworn  before  a  master  of  any 
division  of  the  High  Court  of  Justice,  or  before  any 
commissioner  empowered  to  take  affidavits  in  the 
Supreme  Court  of  Judicature,’'  and  in  Baker  v. 
Ambrose, it  was  held  that -an  affidavit  of  execution 
to  a  bill  of  sale  sworn  before  the  solicitor  of  the 
grantee  was  insufficient,  and  the  registration  of  the 
bill  invalid.  In  Alberta,  Beck,  J.,  declined  to  follow 
this  casc.““  It  is  evident,  moreover,  in  Saskatchewan 
that  sections  134  and  135,  prescribing  the  persons 
before  whom  affidavits  are  to  be  taken,  arc  intended 
to  be  a  complete  code  in  that  respect  as  the  master 
of  titles  and  the  registrar  and  deputy  registrar  are 

“  65  L.  J.  Q.  B.  589. 

Barlhels,  Shexoan  &  Co.  Ltd.  v.  Winnipeg  Cigar  Co.,  10  W.  L.  R.  263. 
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iiicliidod  in  that  tabulation,  and  in  no  case  could 
those  officials  take  affidavits  as  such  for  use  in  the 
supreme  court. 

Affidavits  of  execution  arc  further  subject  to 
the  general  sections  of  the  Act  curing  invalidity  for 
an  informality  or  technical  irregularities,  or  any 
mistakes  not  affecting  the  substantial  justice  of  the 
proceedings,*’'^  Under  The  Regislrij  Act  in  Manitoba 
it  was  held  that  where  the  affidavit  of  execution 
omitted  the  addition  or  calling  of  the  subscribing 
witness  to  the  plaintiff’s  mortgage,  it  was  an  omission 
rendering  the  registration  in  valid. Other  cases 
along  the  same  lines  to  be  found  in  the  reports  under 
various  Registry  Acts,  Bills  of  Sale  and  Chattel  Mort¬ 
gage  Acts,  are  not  in  point  under  the  Acts  being  con¬ 
sidered  in  this  work,  so  far  as  they  affect  the  validity 
of  the  registration  of  the  instrument  (see  page  106.) 
On  the  other  hand,  although  they  may  not  affect 
the  validity  of  an  instrument  once  it  has  been  regis¬ 
tered,  they  may  be  taken  as  a  guide  to  registrars  in 
passing  on  the  fitness  or  otherwise  of  an  instrument 
for  registration,  and  a  registrar,  in  his  discretion,  is 
entitled  to  insist  upon  a  very  full  compliance  with 
the  forms  and  provisions  of  the  Act  in  regard  to 
affidavits  of  execution. 

§  14.  NECESSITY  OF  PRODUCING  DUPLICATE  CER¬ 
TIFICATE  OF  TITLE. 

The  instrument  must  be  accompanied  by  the 
duplicate  certificate  of  title  unless  it  fall  among  the 
statutory  exceptions  to  that  rule  in  Saskatchewan 
and  Alberta,  or  unless  it  be  an  instrument  which,  in 
Manitoba,  from  the  nature  of  the  case  does  not 
require  to  be  indorsed  on  the  certificate  of  title,  such 
as,  for  examine,  a  certificate  of  judgment.®”  The 

"  Man.  156;  Sask.  184;  Alta.  142;  Dom.  190. 

Renwick  v.  Berryman,  3  Man.  L.  R.  387. 

Man.  67;  Sask.  32;  Alta.  22;  Dom.  42. 
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registrar  may  dispense  with  the  production  of  tlie 
dujilicate  in  Manitoba  where  it  would  otherwise  be 
required  (section  07)  or  may  replace  a  lost  diijilicate 
(section  54),  but  in  the  other  jurisdictions  the  pro¬ 
duction  of  the  duj)licate  can  only  be  dispensed  with 
by  a  judge.’'"  But  a  judge  should  not,  except  on  very 
clear  evidence,  exercise  this  power,  or  at  all  if  the 
rigiits  of  third  parties  may  be  thereby  interfered 
with.”  The  registrar  is  not  the  person  who  requires 
the  duplicate,  it  being  simply  his  duty  to  register, 
other  things  being  correct,  if  the  duplicate  is  pre¬ 
sented  with  the  instrument,  or  to  reject  if  not,  so 
that  he  should  not  use  the  machinery  of  the  Act  to 
assist  a  {larty  presenting  an  instrument  to  call  in  the 
duplicate.'’"  In  such  case  it  will  appear  that  the 
only  remedy  of  the  party  requiring  the  duplicate  is 
by  ordinary  action.  Registration,  under  the  Act, 
being  that  which  passes  the  estate  or  interest,  a 
grantee  under  an  instrument  is  entitled,  as  against 
the  grantor,  to  performance  of  all  such  acts  as  are 
necessary  to  effectuate  the  grant,  and  among  these 
is  the  production  of  the  duplicate  to  permit  of  regis¬ 
tration.  As  between  competing  instruments  pre¬ 
sented  otherwise  simultaneously  for  registration 
priority  is  granted  to  the  holder  of  that  instrument 
who  presents  with  his  instrument  the  duplicate  cer¬ 
tificate  of  title;’"  and  it  would  appear  that  except  in 
the  case  where  an  incumbered  certifieate  of  title  is 
retained  in  the  land  titles  office  for  the  benefit  of 
all  persons  interested  in  the  land,'”  the  mere  physical 
possession  of  the  certificate  of  title  would  not  justify 

Sask.  31;  Alta.  22;  Doin.  41. 

”  Turner  v.  Clnrk,  2  S.  L.  11.  200,  10  W.  L.  R.  2:). 

”  Re  Toth  and  Case,  14  W.  L.  11.  704. 

”  Re  Grcenshields,  supra,  American  Abell  Engine  and  Thresher  Co.  v. 

Noble,  supra, 

«  Man.  118;  Sask.  90;  Alta.  71. 
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tlio  rcf^istrar  in  using  ifc  for  the  purpof 
tion  of  an  instrument  presented  where 
is  not  presented  for  the  purpose  of 
registration,  or  is  in  the  possession 
some  other  person.”' 

'*  Sniniisiiii  V.  Oclaman.  .  W.  L,  11,  "tl'2. 
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16.  INTRODUCTION. 

Under  a  system,  the  cardinal  principle  of  which 
is  the  passing  of  the  only  estate  in  land  recognized 
by  the  law  under  that  system  by  registration  in  a 
118 
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public  office  rather  than  by  execution  and  delivery 
of  a  deed  or  instrument,  the  analysis  of  the  effect  of 
such  registration  evidently  goes  to  the  root  of  the 
understanding  of  the  whole  system.  The  results  of 
the  changes  in  the  substantive  law  and  in  the  rules 
of  conveyancing  practice  are  so  varied  that  it  is 
impossible  in  a  few  words  to  summarize  the  effect  of 
the  Torrens  system;  and  judicial  comment  on  the 
scope  of  the  Acts  exhibits  great  variation,  and  points 
to  the  fact  that  the  effects  of  the  introduction  of  the 
system  cannot  bo  summed  up  in  any  set  formula. 
On  the  one  hand  wo  are  told  that 
“one  must  not  forget  that  it  is  a  registration  system  and 
nothing  more,’” 
and  that 

“The  Land  Titles  Act  is  an  Act  which  deals  with  and  is  intended 
particularly  to  deal  with  matters  of  registration.”^ 

On  the  other  hand  we  are  told  that  there  has 
been  so  great  a  substantive  change  in  real  property 
law  that  no  interest  in  land  off  the  register  can  be 
enforced'*  and  that  the  person  holding  an  agreement 
to  give  a  mortgage  on  land  is 

“as  to  the  land  itself  in  no  better  position  than  any  other 
simple  contract  creditor  of  the  mortgagor.”^ 

The  •  truth  lies  between  these  two  extremes. 
The  Act  deals  with  more  than  matters  of  registration 
and  to  a  considerable  extent  with  questions  of  title.® 
The  purpose  of  the  Acts  may  be  to  facilitate  convey¬ 
ancing  transactions,  even  to  the  extent  of  acting 
without  solicitors,®  and 

“to  simplify  the  laws  relating  to  the  transfer  and  incumbrance 
of  freehold  and  other  interests  in  land,”^ 

1  Raymond  Land  Co.  v.  Knight  Sugar  Co.,  11  W.  L.  R.,  at  page  698. 

“  In  re  Work  Caveat,  2  S.  L.  R.  431. 

’  Lange  v.  Ruwoldt,  7  S.  A.  R.  1 ;  overruling  on  this  point  Cuthbertson 
V.  Swan,  11  S.  A.  R.  102. 

*  Gilbert  v.  Reeves  and  Ullerich,  4  S.  L.  R.  97,  at  page  102.  Sec,  also. 
In  re  Case,  1  W.  W.  R.  129. 

■  ‘  Canada  Permanent  Mortgage  Corporation  v.  Martin,  2  S.  L.  R.  472. 

*  Suggested  by  Molesworth,  J.,  Chomley  v.  Firebrace,  5  V.  L.  R.  7. 
Not  concurred  in  by  the  Chief  Justice  on  appeal. 

’■  Title  of  the  original  Torrens  Act  of  South  Australia  1858. 
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but  in  effecting  this  ])U]'iiose  changes  had  to  be  made 
in  the  method  of  l.runsferi'ing  and  incumbering  land 
which  certainly  might  well  be  called  drastic  if  not 
revolutionary.  The  desire  for  simplification  of  pro¬ 
cedure  necessarily  involved,  perhaps  not  changes  in 
substantive  rights  of  property,  but  certainly  changes 
in  the  methods  of  securing  and  enforcing  these 
rights,  and  some  of  those  changes  are  of  such  a 
nature  that  the  statute  introducing  them  cannot  be 
said  to  be  a  registration  system  and  nothing  more. 

For  the  convenience  of  discussion,  the  subject 
of  the  effect  of  registration  under  the  Acts  will  be 
divided  under  three  heads: 

(1)  The  effect  of  the  original  registration  of  a 

title. 

(2)  The  effect  of  the  registration  of  a  new  title 
upon  the  cancellation  of  a  former  certificate  of  title. 

(3)  The  effect  of  the  registration  of  an  instru¬ 
ment  entered  upon  an  existing  certificate  of  title. 

As  stated,  this  division  of  the  subject  is  for 
convenience  only  and  for  the  purpose  of  classifying 
the  questions  naturally  arising.  It  is  not  a  strictly 
logical  classification,  but  it  is  under  these  heads  that 
in  the  actual  working  of  the  Act  points  of  difficulty 
seem  to  naturally  present  themselves.  Upon  the 
strict  theory  of  the  Act,  all  registration  is  one. 
There  is  no  difference  in  effect  between  the  first 
registration  of  a  title  and  any  subsequent  registra¬ 
tion.*  But  the  transition  of  land  from  one  system 
to  another  raises  questions  not  raised  upon  the  mere 
transfer  of  registered  land  from  one  person  to 
another.  And  again,  the  registration  of  a  new  cer¬ 
tificate  of  title  is  not  in  theory  different  from  the 
registration  of  an  instrument.  In  strict  theory,  in 

®  ilsscis  Co.  Lid.  V.  Mere  Roihi,  (1905)  A.  C.  176,  at  page  202:  “In 
dealing  with  action  between  private  individuals,  their  lordships  are 
unable  to  draw  any  distinction  between  the  first  registered  owner 
and  any  other.”  But  this  is  apparently  not  the  rule  under  the 
Ontario  Act.  Farah  v.  Glen  Lake  Mining  Co.,  17  O.  L.  II.  1. 


EFFECT  OF  REGISTRATION  121 

a  system  of  registration  of  title,  it  is  the  register 
itself  that  is  conclusive,  and  as  soon  as  the  instru¬ 
ment  has  produced  the  entry  in  the  register,  the 
instrument  has  served  its  purpose  and  is  of  no 
further  use  unless  as  evidence  in  an  action®  or  unless 
sonic  collateral  question,  such  as  that  of  forgery, 
arises.  Thenceforth  the  instrument  itself  should 
disappear  into  the  recesses  of  the  registry  office, 
the  register  being  the  Avhole  evidence  of  title;  arid 
in  case  of  a  transfer  or  other  instrument  resulting  in 
the  issue  of  a  new  certificate  of  title,  such  is  the 
practice  as  Avell  as  the  theory,  but  in  the  case  of  an 
instrument  such  as  a  mortgage,  the  difficulties  of 
having  indorsed  in  the  memorandum  placed  upon 
the  certificate  of  title  all  the  particulars  of  the  instru¬ 
ment,  as  for  example  the  powers  of  sale,  powers  of 
distraint,  powers  to  insure,  and  so  on,  which  the 
parties  to  such  instruments,  even  under  a  system 
which  insists  upon  simplicity  of  instruments,  are 
entitled  to  make,  has  resulted  in  the  practice  of 
there  being  entered  on  the  certificate  of  title  short 
entries  only,  being  merely  for  the  identification  of 
the  instrument,  to  which  itself  reference  is  necessarily 
made  for  further  particulars.  As  a  result,  "special 
covenants”  are  often  allowed  which  carry  the  instru¬ 
ment  very  far  from  the  simple  document,  not 
requiring  legal  assistance  to  understand,  which  only, 
it  has  been  said,  is  contemplated  under  the  system. 
There  seems  indeed  a  tendency  in  practice  and  in 
the  decisions’®  to  restrict  this  liberty,  but  having 
opened  the  door  thus  to  special  covenants  and 
powers,  the  lines  of  demarcation  seem  hard  to  draw. 
This  fact,  however,  in  practice  makes  an  apparent 
difference  in  the  effect  of  the  registration  of  an 
instrument  resulting  in  a  certificate  of  title,  and  the 

“Sask.  170;  Alta.  136;  Dom.  175. 
hdly  V.  Colonial  Investment  Co.,  3  W.  L.  R.  62;  Ee  Northwest  Telephone 
Co.  Ltd.,  2  S  L.  R.  379;  Ee  Ewmely  Co.  and  Registrar  S.  L.  R.  D., 
17  W.  L.  R.  160. 
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effect  of  one  resulting  only  in  the  entry  of  a  memo¬ 
randum  upon  a  continuing  certificate  of  title. 

The  effect  of  original  registration  will  first  be 
considered. 

§  16.  THE  EFFECT  OF  FIRST  REGISTRATION  OF  TITLE, 
a.  Nature  and  Permanency  of  the  Registered 
Estate. 

In  one  sense  the  registration  of  a  title  may  be 
said  to  be  merely  the  establishing  of  a  title  already 
existing,  adverse  interests  by  virtue  of  the  force 
given  to  priority  of  registration  under  the  Aets 
having  been  cut  out,  and  the  certificate  of  title 
granted  upon  such  registration  merely  certifying 
that  the  registered  owner  is  the  owner  of  such  an 
estate  in  fee  simple  or  for  life  or  for  a  term  of  years, 
as  the  ease  may  be,  in  a  certain  piece  of  land.  This 
is  the  prima  facie  meaning  of  the  words  used  in  a 
certificate  of  title.  There  may  appear  to  be  nothing- 
in  this  to  affect  the  nature  of  the  estate  so  certified 
to  be  held  by  the  registered  owner,  but,  as  already 
pointed  out,  the  effect  of  radical  changes  in  the  law 
of  disposition  of  property  and  the  requiring  of  the 
registration  of  the  interests  which  can  modify  or 
take  away  from  the  registered  estate,  do  result  in 
effecting  a  very  real  difference  in  the  nature  of  the 
estate  held  by  the  registered  owner  from  either  a 
“legal”  or  an  “equitable”  estate  as  known  to  English 
law.  For  convenience  the  estate  of  a  registered 
owner  is  called  the  “registered  estate.”  “Put  in  the 
most  general  words,  the  registered  estate  is  a  group 
of  statutory  rights  which  are  new,  in  the  sense  that 
they  do  not  exactly  correspond  in  their  juridical 
theory  with  the  rights  in  property  as  known  to  the 
ordinary  law,  though  designed  to  preserve  and  confer 
the  same  or  analogous  rights  in  their  practical  result. 
The  Acts  have  conferred  on  the  registered  proprietor 
of  land  what  may  be  called  a  statutory  estate,  which 
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is  not  merely  a  legal  right,  but  a  right  both  legal  and 
equitable,  which  courts  both  of  law  and  equity  must 
recognize.  The  interest  conferred  is  indeed  expressly 
called  an  ‘estate,'  and  consists  of  rights  as  nearly 
as  possible  resembling  the  rights  of  persons  who  have 
what  is  ordinarily  called  an  ‘estate'  in  the  land, 
but  the  new  registered,  or  statutory,  estate  does  not 
operate  in  the  same  manner,  or  on  the  same  prin¬ 
ciples,  as  the  ordinary  estate. The  registered 
estate  is  not  the  strict  “legal"  estate,  for  land  may 
be  brought  under  the  Act  subject  to  a  mortgage,  in 
which  case  the  actual  legal  estate  is  outstanding  in 
the  mortgagee;  nor  is  it  an  equitable  estate  as  known 
to  English  law,  as  it  does  not  depend  for  its  support 
on  any  other  estate,  and  is  not  liable  to  destruction 
for  loss  of  that  support,  and,  indeed,  the  equitable 
estate  may  be  outstanding  in  cesluis  que  trustent  when 
the  land  is  brought  under  the  Act. 

In  the  reported  cases,  however,  from  a  practical 
point  of  view,  the  registered  estate  is  treated  as  the 
legal  estate,  and  in  one  case  at  least  in  the  statutes, 
namely  sections  106  and  108  of  the  Manitoba  Act, 
the  words  “legal  estate"  are  used  in  such  a  way  as 
to  mean  the  registered  estate.  The  Supreme  Court 
of  Canada  has  referred  to  the  person  who  holds  the 
contract  from  the  registered  owner  as  one  who  has 
“a  better  right  to  call  for  the  conveyance  of  the  legal 
estate,  and  in  the  same  case  in  the  court  below 
Newlands,  J.,  said  that  “Under  The  Land  Titles  Act, 
as  no  instrument  takes  effect  until  registered,  the 
only  way  to  get  in  a  legal  title  to  land  is  to  obtain  a 
certificate  of  title;"^®  and,  in  another  case,  where  it 
was  argued  that  an  unregistered  lessee  had  no  status 

“  Hogg,  Ownership  and  Encumbrance  of  Registered  Land,  page  90. 

“  Alexander  v.  McKillop  and  Benjafield,  45  S.  C.  R.,  per  Anglin,  J., 
at  page  682. 

”  Alexander  v.  Gasman  and  McKillop  and  Benjafield,  4  S.  L.  R.  IH. 
See,  also,  Sawyer  Massey  Co.  v.  Bennett,  2  S.  L.  R.  516,  where  the 
registered  owners,  the  Canadian  Pacific  Railway,  are  called  “the 
holders  of  the  legal  estate  in  the  said  property.” 
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to  bring  an  action  touching  his  lease,  Newlands,  J., 
delivering  the  judgment  of  the  Full  Court  of  Saskat¬ 
chewan,  said,  referring  to  section  54  of  The  Land 
Tilles  Act  1894  (see  Alberta,  41): 

“Tliis  section  is  similar  to  section  59  of  The  Terrilories 
Real  Properly  Acl,  under  which  Wilkie  v.  Jellell  was  cleeided. 
There  it  was  held  that  though  a  registered  owner  was  the  legal 
owner  of  the  lands,  he  was  a  bare  trustee  for  an  unregistered 
transferee,  and  that  tlie  courts  would  give  effect  to  the  title  of 
the  equitable  owner;” 

the  analogy  between  a  legal  and  an  equitable  estate 
on  the  one  hand,  and  registered  and  unregistered 
estate  on  the  other,  being  very  sharply  drawn. 

That  the  result  of  the  registration  of  a  first  cer¬ 
tificate  is  something  more  than  to  declare  a  certain 
estate  in  a  certain  person,  and  to  make  it  the  legal 
estate,  whether  it  ivas  previously  so  or  not,  is  shown 
by  the  eases  holding  that  once  land  has  been  brought 
under  the  system,  it  is  always  under  the  system.  If 
the  certificate  of  title  were  merely  an  entry  in  a 
register  of  a  certain  existing  title,  there  appears  to 
be  no  reason  why,  in  those  systems  where  registra¬ 
tion  is  not  compulsory,  upon  the  title  certified  to  or 
its  successor  by  transfer  or  transmission  ceasing  to 
exist,  the  registration  of  that  title  should  not,  as  it 
were,  lapse,  and  the  new  title  upon  coming  into 
existence,  should  require  to  bo  brought  anew  under 
the  system  in  the  ordinary  way.  But,  for  example, 
upon  the  adverse  occupant  being  in  possession  of 
land  for  the  statutory  period  required  by  the  Act 
enforced  in  the  particular  jurisdiction  where  the  land 
lies,  the  title  of  the  first  owner  is  actually  extin¬ 
guished,^"  and  although  no  reported  Canadian  case 
directly  in  point  can  be  cited,  in  such  a  case  in 
Australia  it  has  been  held  that  a  new  application  to 

“  Tuclcer  v.  Armour,  C  Terr.  L.  R.  3SS.  See,  .also,  Cihhs  v.  Messer, 

(1S91)  A.  C.,  .at  page  254;  Short  v.  Graham,  7  W.  L.  R.  787;  Acme  Co. 

V  Huxley,  20  W.  L.  R.,  at  page  138. 

Dawkins  v.  Penrhyn  (Lord),  (1878)  4  A.  C.  51 ;  Sanders  v.  Sanders. 

(1881)  19  Ch.  D.  373. 
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bring  tlic  land  under  the  Act  in  the  name  of  the 
adverse  occupant  would  not  be  entertained."’  In 
the  judgment  of  the  Full  Court  of  Victoria  it  was 
said  that  it  had  been  argued: 

“Tlijit  when  the  Act  sponks  of  bringing  land  under  its 
operation,  it  means  i)ringing  tlie  title  to  the  land  under  its 
operation,  and  that  therefore  when  the  old  title  is  destroyed, 
the  new  one  must  be  bi'ought  under  the  Act.  We  think' the 
Act  does  not  allow  of  this,  and  that  in  fact  there  is  no  jurisdic¬ 
tion  with  the  registrar  to  grant  an  application  matle  to  him  for 
the  purpose,” 
and 

“we  think  that  when  land  has  been  brought  under  the  Act  it 
remains  under  the  Act.” 

There  is  nothing  to  bo  found  in  the  Canadian 
Acts  to  indicate  what  becomes  of  the  title  to  land 
when  it  escheats  or  is  surrendered  to  the  Crown. 
The  question,  indeed,  may  be  com]ilicatod  by  the 
fact  that  in  the  western  provinces,  the  original 
grantor  of  the  land  is  the  Crown  in  the  right  of  the 
Dominion,  while  land  would  escheat  to  the  Crown 
in  the  right  of  the  particular  province.  Tlio  Crown 
in  the  right  of  the  provinces  very  regularly  accepts 
certificates  of  title  in  its  own  favor  and  considers 
itself  bound  by  them  as  in  the  case  of  forfeiture  of 
land  for  non-payment  of  taxes  in  Saskatchewan  and 
Alberta.  There  is  a  dictum  on  this  point  by  the 
Privy  Council  in  Belize  Estate  Co.  v.  Quilter.^' 
Discussing  the  acquirement  of  title  b}^  possession 
under  The  British  Honduras  Act  and  the  absence  of 
provision  for  putting  on  the  register  any  entry  of 
rights  acquired  by  adverse  possession  their  lordships 
illustrate  how,  in  other  ways,  without  special  mention, 
a  registered  title  may  come  to  an  end.  They  say: 

“The  adoption  of  The  Land  Titles  Registry  Act  by  pro¬ 
prietors  is  permissive;  and  it  is  not  made  imperative  that, 

Re  Allen,  22  V.  L.  R.  2-1.  In  Norris  v.  Ainch,  S.ask.  1910  unreported, 
!in  old  cortific.itc  was  cancelled  and  a  new  one  granted,  on  evidence 
of  possession. 

■■  66  L.  J,  P.  C.  53. 
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when  a  title  has  once  been  put  upon  the  register,  it  shall  there¬ 
after  continue  to  be  registered  in  the  name  of  each  successive 
owner.  A  registered  title  may  come  to  an  end,  through  the 
death  of  a  proprietor  intestate,  and  without  leaving  heirs.  In 
that  event,  the  land  would  revert  to  the  Crown,  \yho  presum¬ 
ably  would  not,  as  there  is  no  provision  made  for  its  so  doing, 
put  its  name  on  the  register.  The  Crown  might,  and  probably 
would,  make  a  new  grant  of  the  land  to  a  subject,  who,  if  he 
desired  to  possess  a  registered  title,  would  be  under  the  necessity 
of  making  a  fresh  application  under  the  Act,” 

But  Mr.  Hogg  in  his  discussion  of  the  question 
for  Australia  is  unable  to  come  to  a  definite  conclusion 
in  the  absence  of  judicial  decision  (Hogg,  page  719). 
The  practical  considerations  referred  to  would  no 
doubt  result,  in  the  jurisdictions  under  discussion  in 
this  work,  in  the  Crown  accepting  a  certificate  of 
title  for  escheated  land.  It  is  evident,  therefore, 
that  the  bringing  of  the  land  under  the  system  is 
more  than  a  mere  certification  or  registration  of  a 
particular  title.  A  new  variety  of  estate  is  created 
and  the  ownership  of  the  land  itself,  whether  it  be 
the  ownership  of  a  subject  of  an  estate  only  in  the 
land,  or  the  ownership  of  the  Crown,  which  theoreti¬ 
cally  is  the  only  absolute  owner,  remains  permanently 
subject  to  the  rules  of  the  Torrens  system. 

b.  Unregistered  Interests. 

While  on  the  one  hand  the  nature  of  the  regis¬ 
tered  estate  is  thus  incapable  of  exact  definition  in 
terms  of  ordinary  English  law,  the  nature  of  unreg¬ 
istered  interests  in  the  land  is  not  more  capable  of  * 
exact  delimitation  in  similar  terms.  The  existence 
of  two  estates  side  by  side,  the  “legal”  and  the 
“equitable”  in  English  law,  was  one  of  the  great 
causes  of  evil  in  the  existing  system  of  land  holding 
and  conveyancing  which  the  Torrens  system  was 
designed  to  remedy.  To  obtain  full  ownership  in 
land,  a  person  was  required  to  “get  in”  both  the 
legal  and  the  equitable  estates,  both  of  which,  the 
equitable  not  less  than  the  legal,  were  surrounded 
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by  a  growth  of  rules  and  precedents  which  made 
their  easy  and  safe  transfer  impossible.  The  inten¬ 
tion  of  the  founder  of  the  Torrens  system  was  to 
establish  one  estate  in  land  only,  to  have  it  certified 
in  a  public  register  and  to  provide  that,  subject  to 
a  few  specified  exceptions,  any  person  who  acquired 
that  registered  estate  hona  fide,  should  by  the  act 
of  registration  acquire  the  full  ownership  of  the  land 
free  from  any  other  estate  or  interest.  The  fore¬ 
going  sentence  is,  itself,  not  quite  accurate.  There 
were  to  exist  no  other  estates  or  interests.  What 
would  formerly  have  been  an  "equitable  estate’'  was 
to  be  only  a  "right”  which  some  third  person  had 
against  the  registered  owner.  The  registered  trans¬ 
feree  was  not  under  the  provisions  of  the  Acts  to  be 
considered  in  any  case  as  defeating  an  equitable 
estate,  in  the  sense  understood  under  the  rules  of 
equity  touching  such  an  estate.  He  would  simply  be 
taking  land  free  from  certain  personal  rights  enforce¬ 
able  in  equity  against  the  last  owner,  and  which 
under  certain  circumstances  the  court  would  con¬ 
sider  it  inequitable  for  the  new  owner  to  ignore,  and 
would,  therefore,  acting  on  him  in  'personam,  compel 
him  to  give  effect  to.  So  far  was  the  doctrine  that 
there  was  to  be  no  such  thing  as  an  estate  in  land 
other  than  the  registered  estate  carried,  that  in 
South  Australia  an  ordinary  written  contract  for 
the  sale  and  purchase  of  land  was  held  unenforce¬ 
able.^^  The  plaintiff  had  entered  into  such  a  con¬ 
tract  and  had  paid  the  whole  of  his  purchase  money 
to  his  vendor.  The  vendor  died  without  executing 
a  statutory  transfer  or  any  formal  conveyance, 
leaving  his  heir-at-law  an  infant  and  having  made  a 
general  devise  of  his  property  to  his  widow  and 
children,  who  were  the  defendants.  The  plaintiff 
claimed  that  either  a  statutory  transfer  should ‘be 
executed  or  a  vesting  order  made.  By  the  South 

>8  Lange  v.  Ruwoldt,  (1S72)  6  S.  A.  R.  75,  7  S.  A.  R.  1. 
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Australian  Act  no  estate^  or  interest  in  land  passed 
until  registration,  and  it  was  contended  for  the 
plaintiff,  that,  although  the  written  contract  con- 
ferred  iio  estate  or  interest  at  law  or  in  equity  in  the 
land,  it  yet  gave  the  purchaser  a  right  in  'personam 
against  the  vendor  or  his  heir,  which  the  court  of 
equity  would  enforce.  The  court,  and  on  appeal, 
the  full  court,  held  that  the  effect  of  the  contract, 
had  the  land  not  been  under  the  system,  would  have 
been  to  pass  an  cguitahle  fee  simple  to  the  purchaser, 
but  that  under  the  Torrens  system  no  such  estate  or 
interest  could  pass,  the  contract  not  having  been 
registered  and  being  incapable  by  reason  of  its  not 
being  in  statutory  form,  of  being  registered;  that 
the  power  of  the  court  to  decree  specific  performance 
depended  on  an  equitable  estate  having  been  con¬ 
veyed  to  the  purchaser;  that  the  provisions  of  the 
statute  effectually  prevented  any  separation  of  the 
legal  and  equitable  estates;  and  that  the  plaintiff 
was  not  entitled  to  have  the  land  conveyed  to  him 
but  merely  had  a  right  to  recover  his  purchase  money. 
Gwynne,  J.,  said: 

“The  contract  liacl  no  binding  effect  on  the  land  and  was 
only  a  personal  obligation.’”'-' 

This  decision,  however,  was  subsequently  spe¬ 
cifically  stated  to  be  overruled  by  the  judgment  of 
the  same  court,^®  Avhere  it  was  laid  dotvn  that 

“The  system  of  trusts,  except  so  far  as  is  necessary  for 
the  maintenance  of  the  one  principle  involved  in  The  Real  ‘ 
Property  Act,  namely,  the  indefeasibility  of  title  on  a  sale  to  a 
hona  fide  purchaser  is  not  swept  away  by  The  Real  Property 
Ad." 

The  Canadian  courts,  as  is  evidenced  by  a 
perusal  of  any  report  one  may  care  to  piek  up,  has 
followed  the  latter  and  overruling  case,  Cutlihertson 
V.  Swan,  rather  than  the  former,  Lange  v.  Ruwoldt. 

^  Compare  Gilbert  v.  Ullerich,  4  S.  C.  R.  97. 

Cuthbertson  v.  Swan,  US.  A.  R.  102. 
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In.  Banncrman  v.  Orem^^^  Jolinsfconc,  J.,  adopted 
as  applicable  to  a  contract  of  sale  of  land  under  the 
system,  the  language  of  the  House  of  Lords  Jn, 
UosG  V.  Watson, where  the  Lord  Chancellor  said : 

“WJicu  the  owner  of  an  estate  contracts  with  the  pur¬ 
chaser  for  the  immediate  sale  of  it,  the  ownership  of  the  estate 
is  in  equity  transferred  by  that  contract.  Wliero  the  contract 
is  an  o.\ccutory  contract,  in  this  sense,  namely,  that  the  owner¬ 
ship  of  the  (-‘State  is  transferred  subject  to  the  payment  of  the 
purchase  money,  every  portion  of  the  purchase  money  paid  in 
pursuance  of  that  contract  is  a  part  performance  and  execution 
of  the  contract,  and  to  the  extent  of  the  purchase  money  so 
paid,  does  in  equity  finally  transfer  to  the  purchaser  the  owner¬ 
ship  of  a  corresponding  portion  of  the  estate.” 

Bannerman  v.  Green  was  decided,  it  should  be 
noted,  even  before  the  addition  of  the  words  “except 
as  against  the  person  making  the  same”  to  section 
64  of  the  Saskatchewan  Act. 

The  nearest  approach  to  a  literal  following  of 
the  doctrine  of  no  estate  except  on  registration  in 
the  Canadian  jurisdictions  is  the  case  of  Gilbert  v. 
XJllerich}'^  This  case,  however,  is  in  itself  an  excellent 
illustration  of  the  difficulty  of  adhering  to  the  fine 
distinction  suggested  between  rights  and  estates. 
The  facts  were,  that  Ullerich,  being  the  registered 
owner  of  certain  lands,  mortgaged  them  to  the 
plaintiff  who  registered  his  mortgage;  he  subse¬ 
quently  gave  an  agreement  to  mortgage  the  same 
lands  to  Reeves  &  Co.,  who  filed  a  caveat  claiming 
under  that  agreement.  Subsequently  again  to  this, 
he  gave  another  mortgage  of  the  land  to  the  plaintiff, 
who  registered  this  mortgage.  The  land  having 
been  sold  under  the  plaintiff’s  first  mortgage,  the 
question  at  issue  was  tihe  distribution  of  the  purchase 
money.  It  was  held  by  the  full  court  that  Reeves 
&  Co.  not  having  any  registered  interest  as  to  the 
land  itself,  were  in  no  better  position,  than  any 

«1S.  L,  R.  394. 

10  H.  L.  C.  671. 

M  4  S.  L.  R.  56;  affirmed,  4  S.  L.  R.  97. 
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simple  contract  creditor  of  the  mortgagor  and  that 
before  they  could  have  a  lien  on  the  land  itself,  and 
share  in  the  proceeds,  they  must  prosecute  their 
claim  to  judgment,  and  cither  obtain  an  order  of 
the  court  making  their  claim  a  lien  on  the  land,  or 
obtain  judgment  and  execution  for  the  amount  duo 
them  and  file  an  execution  in  the  land  titles  office. 
In  that  particular  case,  as  appears  in  the  reports. 
Reeves  &  Co.  had  demanded  a  mortgage  and  it  had 
been  refused  them  and  they  no  doubt  would  have 
had  an  action  against  Ullorich  to  compel  him  to 
give  a  mortgage,  or  a  declaration  that  they  were 
entitled  to  the  same,  and  there  is  no  doubt  that  on 
a  summons  for  the  payment  of  money  out  of  court, 
such  questions  could  not  have  been  tried  out  in 
chambers  between  Reeves  &  Co.  and  Ullerich,  nor 
for  that  matter  could  any  disputed  questions  of  fact 
as  to  the  amount  owing  or  the  signature  of  parties 
or  the  bona  fidcs  of  the  transaction  have  been  tried 
out;^''  but  it  does  not  appear  from  the  report  and 
the  fact  is,  that  Ullerich  did  not  appear  and  contest 
the  claim  of  Reeves  &  Co.,  nor  did  Gilbert  contest 
the  amount  owing  or  that  any  of  the  allegations 
made  by  Reeves  &  Co.  wore  incorrect,  and  the 
decision  is  left  therefore  to  stand  on  the  bare  fact 
that  Reeves  &  Co.  had  no  registered  interest.  In 
case  Reeves  &  Co.  had  been  claiming  under  an 
unregistered  mortgage  which  was  not  overdue  or  in 
default,  it  is  a  fair  question  to  ask,  what  action 
could  they  have  brought?  The  courts  have  juris¬ 
diction  to  enforce  rights,  not  to  make  them,  and  if 
in  such  a  case  Reeves  &  Co.  had  no  interest  in  the 
land  unless  they  had  got  it  by  registration,  it  does 
not  appear  in  the  Act  by  what  authority  the  court 
could  have  usurped  to  itself  power  to  create  a  lien 
which  the  Act  as  interpreted  in  this  case  says  can 
only  arise  upon  registration. 

“  Independent  Lumber  Co.  v.  Gardiner,  3  S.  L.  R.  140. 


E1''I'’ECT  OF  JlEOIHTHA'l’lON 


131 


So  far  as  the  report  shows  the  caveators  in  this 
case  got  no  moneys  at  all,  but  in  a  subsequent  case, 
pressed  no  doubt  by;  the  injustice  of  carrying  Gilbert 
V.  Ullerich  to  its  logical  conclusion,  the  Cliicf  Justice 
in  Saskatchewan  directed  that  the  proceedings^  in 
the  distribution  be  stayed,  pending  tlic  prosecution 
of  an  action  by  the  caveators in  other  words, 
directed  that  opportunity  should  bo  given  for  the 
insertion  of  a  lion  on  the  title,  which  according  to 
the  logic  of  Gilbert  v.  Ullerich  was  not  there  at  the 
time  of  the  sale. 

The  decision  of  the  Privy  Council  in  Crowley  v. 
Berytheil,"^  draws  attention  to  the  distinction  between 
equitable  rights  and  equitable  estates.  The  present 
writer  not  having  access  to  the  laws  of  Natal,  from 
which  Colony  the  appeal  was  taken,  is  not  in  a  posi¬ 
tion  to  state  to  what  extent  the  words  of  the  Judicial 
Committee  are  applicable  here.  In  that  case  Bcrg- 
thcil  purchased  from  one  Smith  under  contract  and 
had  paid  his  purchase  money  in  full.  Smith  having 
died,  his  executor  fraudulently  disposed  of  the 
property  adversely  to  the  agreement.  Fraud  having 
been  found  on  the  facts,  their  lordships  continued: 

“The  defendant’s  counsel  argue  that  though  the  heirs  of 
Smith  might  set  the  sale  aside,  the  plaintiff,  not  having  any 
specific  property  in  the  land,  but  only  contractual  rights  against 
Smith,  has  no  such  status  as  entitled  him  to  sue.  This  how¬ 
ever,  is  a  misapprehension  of  the  plaintiff’s  position. 

“It  is  true  that  by  the  law  of  Natal  the  purchaser  of  land, 
though  he  may  have  paid  the  price,  is  not,  until  regular  leeal 
transfer,  the  owner  of  the  land,  but  is  only  one  who  has  a  { laim 
against  the  vendor.  To  speak  of  him  as  the  true  owner  in 
the  language  of  an  English  court  of  equity,  though  the  expression 
may  be  used  in  speech  for  brevity’s  sake,  is  not  correct,  and 
if  there  were  other  claimants  against  Smith  or  his  estate,  it 
would  bo  misleading;  but  the  plaintiff’s  claim  against  Smith 
is  beyond  dispute,  so  that  as  between  those  two,  the  plaintiff 
must  have  become  the  owner  of  the  estate  at  his  own  will  and 
at  any  moment.’’ 

>•  Re  J.  I.  Case  Threshing  Machine  Co.  and  Fisher,  1  W.  W.  R.  129, 

19  W.  L.  R.  701.  (1899)  A.  C.  390;  68  L.  J.  P.  C.  81. 
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Whatever  may  be  the  law  in  Natal,  this  would 
throw  little  light  on  the  ease  of  a  purchaser  under 
an  agreement  who  has  not  paid  his  last  instalment 
but  nevertheless  is  not  in  default.  The  truth  is,  as 
said  by  another  writer,  that; 

“The  logical  principle  of  title  registration  is  tluit  no  estates 
or  interests  in  land  may  he  registered  except  those  wliich  are 
authorized  by  statute,  and  tliat  no  estates  or  interests  need  be 
noticed  except  those  whieli  are  registered.  It  will  be  little 
practical  good  to  regard  an  equitable  estate  as  an  ‘equitable 
rigid,  ratlier  in  tlie  nature  of  an  incumbrance  on  thc_  estate  of 
the  registered  proprietor  than  part  of  the  ownership  of  the 
land,’  and  it  seems  vain  to  hope  that  such  a  distinction  will 
remove  ‘many  dilliculties  which  exist  in  the  practice  and  theory 
of  the  system.’  In  practice  the  unregistered  equitable  right  in 
the  nature  of  an  incumbrance  on  land,  is  quite  as  dangerous 
and  burdensome  as  an  unregistered  equitable  estate  in  land. 
The  doctrine  of  an  estate  in  land  will  not  be  relieved  of  its 
many  difficulties  unless  and  until  the  legislative  tendency  of 
the  people  reaches  the  point  where  all  equitable  estates  and 
rights  in  land  are  swept  away.  Unfortunately  for  the  com¬ 
plete  development  and  success  of  the  system,  neither  the 
legislative  nor  the  judicial  tendency  seems  to  be  towards  the 
recognition  of  the  registered  estate  only  in  land.’’^^ 

The  Acts  themselves  recognize  the  impossibility 
of  keeping  away  entirely  from  the  ordinary  doctrine 
of  courts  administering  equity,  of  equitable  estates. 
Section  73  of  The  Land  Titles  Act  1906  of  Saskatche¬ 
wan,  referred  to  in  Gilbert  v.  Ullerich,  was  amended 
in  the  revision  of  1909  coming  into  force  March  5, 
1911,  by  the  addition  to  section  64  of  the  words 
“except  as  against  the  person  making  the  same,” 
recognizing  between  the  parties  at  least,  even  under 
the  statute,  the  equitable  estate;  and  in  Manitoba 
the  corresponding  section  83  enacts  that  no  instru¬ 
ment  may  be  effectual  to  pass  any  interest  in  land, 
until  registered  “as  against  any  bona  fide  transferee” 
of  such  land. 

Again  in  regard  to  caveats,  the  persons  who 
may  caveat  are,  in  Manitoba,  the  persons  “claiming 

”  Niblack,  Analysis  of  the  Torrens  System,  §  163. 
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nil  estate  or  interest  in  land;”  in  Saskatchewan,  any 
person  “claiming  to  bo  intorostod  in  any  land,”  and  by 
the  form  the  caveat  is  directed  to  state  “with  par¬ 
ticulars  the  nature  of  the  estate  or  interest  claimed,” 
and  the  persons  who  may  move  to  strike  off  the 
caveat  arc  any  persons  “claiming  an  interest  in  the 
land”  (section  129).  In  Alberta  the  wording  is  a 
combination  of  the  wordings  of  the  Manitoba  and 
Saskatchewan  Acts.  The  person  who  may  caveat 
is  any  person  “claiming  to  be  interested  in  any 
land,”  and  by  the  form  he  forbids  the  registration  of 
any  instrument  affecting  the  said  “estate  or  inter¬ 
est.”  And  again,  except  in  case  of  fraud,  the  person 
taking  bona  fide  from  the  registered  owner  is  not 
affected  by  notice,  direct,  implied  or  constructive, 
of  any  trust  or  “unregistered  interest.”^®  The 
statutes  seem  to  have  in  many  cases  preferred,  pos¬ 
sibly  with  the  idea  of  avoiding  the  word  “estate,” 
to  use  the  word  “interest,”  but  little  force  can  be 
attached  to  this  fact.  “Interest”  in  its  legal  sig¬ 
nification,  means  the  estate  or  property  which  a 
man  possesses  in  lands  or  chattels,  and  so  accurate 
a  writer  as  Mr.  Williams  in  his  authoritative  work 
on  Real  Property,  in  opening  his  remarks  on  equit¬ 
able  estates,  says: 

“Wo  luave  now  arrived  at  a  very  prevalent  and  important 
kind  of  interest  in  landed  property,  namely  an  estate  in  equity 
merely,  and  not  at  law.  The  owner  of  such  an  estate  has  no 
title  at  all  in  any  court  of  law,  but  he  must  have  recourse 
exclusively  to  the  Court  of  Chancery,  where  he  will  find  him¬ 
self  considered  as  owner  according  to  the  equitable  estate  he 
may  have.”-'' 

This  last  quotation  might  very  well  be  adapted 
and  transposed  to  read  that  the  owner  of  such  an 
estate,  while  he  has  no  title  under  the  Torrens 
system,  may  have  recourse  to  the  courts  where  he 

=sMan.  91;  Sask.  162;  Alta.  135;  Dom.  167. 

Williams,  Real  Property,  9th  Ed.,  page  157. 
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will  find  himself  considered  as  owner  according  to 
the  equitable  estate  he  may  have. 

Referring  to  the  decision  in  Crowley  v.  Bergtheil, 
supra,  it  has  well  been  said  that: 

“It  is  difficult  to  distinguish  this  ‘right’  from  what  would 
be  called  by  English  lawyers  an  equitable  interest  in  the  land.” 

In  London  and  Southwestern  Railway  v.  Go7nm,^° 
Jcssell,  M.  R.,  says: 

“The  right  to  call  for  a  conveyance  of  the  land  is  an 
equitable  interest  or  equitable  estate.” 

The  leading  case  on  the  point  of  equitable 
estates  or  interests  in  the  Canadian  courts  is  the 
decision  of  the  Supreme  Court  of  Canada  in  Wilkie 
V.  Jellett.^^  That  case  was  a  consolidation  of  four 
actions.  In  three  of  them  the  registered  owner  of 
land  had  executed  a  transfer  to  the  plaintiffs,  and  in 
the  fourth  case  had  given  him  an  agreement  of  sale. 
Subsequently,  but  before  the  registration  of  the 
transfers,  the  defendant,  Jellett,  recovered  judgment 
and  registered  executions  against  the  lands  of  the 
company.  The  action  was  for  a  declaration  that 
the  transfers  and  agreements  took  priority  to  the 
executions.  The  Territories  Real  Property  Act,  under 
which  the  case  arose,  contained  the  section: 

“After  11  certificate  of  title  lias  been  granted  for  any  land, 
no  instrument,  until  registered  under  this  Act,  shall  be  effectuai 
to  pass  any  estate  or  interest  in  any  land  (except  a  leasehold 
interest  not  exceeding  three  yeans)  or  render  such  land 
liable  as  security  for  the  payment  of  any  money.” 

At  the  trial  the  plaintiff’s  action  was  dismissed. 
Mr.  Justice  Rouleau,  following  In  re  Herbert  and 
Gibson, held  that  the  unregistered  transfer  could 
not  take  effect  as  against  the  registered  execution, 
but  on  appeal  to  the  full  court  in  the  judgment 
delivered  by  Mr.  Justice  McGuire — of  which  it  was 
said  in  the  judgment  of  the  court  in  the  Supreme 

20  Ch.  D.  562,  page  5S1. 

«  26  S.  C.  R.  282,  affirming  2  Terr.  L.  R.  133. 

^  6  Man.  L.  R.  191. 
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Court  of  Canada,  that  ‘‘the  reasons  given  for  it  in 
the  opinion  of  the  court  written  by  Mr.  Justice 
McGuire,  were  entirely  right” — it  was  held  that  the 
Act  was  largely  framed  for  the  guidance  of  registrars 
and  was  not  intended  to  prevent  a  court  from  giving 
effect  to  rights,  equitable  or  otherwise,  whether  evi¬ 
denced  by  any  instrument  or  by  one  not  capable  of 
being  registered  or  by  one  which  has  been  merely 
omitted  to  be  registered.  The  language  of  Bain,  J., 
in  Massey  v.  Gibson, was  quoted  with  approval: 

“E^uitablo  interests  can  be  created  and  will  arise  by 
implication  in  these  lands  just  as  in  the  case  of  lands  that  have 
not  been  brought  under  the  Act,  and  courts  of  equity, 
acting  upon  the  registered  Owner  in  'personam  will  still  recognize 
and  give  effect  to  them.” 

He  points  out  that  an  executor  under  the  Aet 
was  deemed  to  be  the  owner  against  all  persons 
whomsoever,  but  that  it  would  not  be  contended  for 
a  moment  that  if  an  executor  contchiplated  dealing 
with  the  land  contrary  to  the  interests  of  the  devisee, 
the  latter  could  not  by  injunction  or  order  restrain 
him  from  so  doing. 

“This,  I  think,  illustrates  how  the  general  words  of  section 
59  (above  quoted  in  Sask.  64  with  last  clause  off  and  Alta.  41 
last  part)  and  62  (Man.  71;  Sask.  169;  Alta.  44)  may  be  given 
effect  to  as  being  addressed  to  the  registrar  and  to  be  observed 
by  him  so  far  as  ho  is  concerned  in  the  performance  of  his 
duties.” 

As  against  the  execution  creditor  of  the  regis¬ 
tered  owner,  he 

“has  become  a  mere  trustee  for  someone  else  who  is  the  real 
and  beneficial  owner.”’’' 

In  the  face  of  such  language  it  seems  hopeless 
to  deny  the  practical  existence  of  “equitable  e.states” 
in  land  as  well  as  the  registered  estate.  It  is  true 
that  the  equitable  estate  is  enforced  by  an  action  on 
the  equity  side,  if  the  expression  may  now  be  used, 
of  the  court,  and  in  personam,  but  it  is  as  much  an 

»  7  Man.  L.  R.  172. 

Wilkie  V  Jellell,  2  Terr.  L.  R.,  at  149. 
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estate  in  tlie  iaiid  as  was  the  old  ‘'equitable”  estate 
as  distingiiislicd  from  the  “legal”  estate,  and  differ¬ 
ing  from  that  estate  only  as  necessarily  modified  by 
the  rules  of  the  Torrens  Act  as  to  notice  and  defeasi¬ 
bility.  This  view  has  been  acted  on  throughout  the 
decisions.  In  Tucker  v.  Avmour^'^  the  unregistered 
assignee  of  a  lease  brought  action  against  the  land¬ 
lord  for  iiossession.  Scott,  J.,  delivering  judgment  for 
the  Full  Court  of  the  Northwest  Territories,  said: 

“Tile  apjiellant  contends  tliat  the  assipinment  by  Herbert 
Tucker  to  plainiil'f  not  havinfi;  lieen  ref>istere(l,  did  not  operate 
as  a  transfer  of  any  interest  in  tlic  lease  to  jilaintiff  and  he  is, 
therefore,  not  entitled  to  claim  under  it.  I  am  of  opinion  that 
the  trial  judge  was  right  in  the  view  he  expressed  that  the 
principle  laid  down  in  Wilkie  v.  Jcllelt  is  applicable  as  well  to 
The  Lund  Titles  Act  as  to  The  Territories  Ileal  Property  Act 
and  that  therefore  the  assignment,  though  unregistered,  trans¬ 
ferred  to  the  plaintiff  all  the  interest  of  the  original  lessee.” 
Bannermcm  v.  Green^^'^  where  the  view  of  a  contract 
for  sale  of  land  at  a  price  payable  in  instalments  as 
transferring  with  each  instalment  the  ownership  of 
a  corresponding  portion  of  the  estate  was  adopted 
without  question  in  regard  to  land  under  the  Act, 
has  been  referred  to.  On  this  point  Mr.  McCaul, 
in  his  Note.s  on  Iho  Remedies  of  A^endors  and  Pur¬ 
chasers,”’  says: 

“Consequently,  where,  as  in  Alberta,  agreements  of  sale 
are  not  ‘instruments’  capalile  of  registration,  it  may  well  be 
argued  that  the  intention  of  the  Act  is  to  prevent  any  estate  or 
interest,  legal  or  equitable,  vesting  in  tin;  i)urchaser  by  such  an 
agreement.  Ho  far  as  the  writer  is  aware,  the  courts  have  never 
considered  this  difficulty  but  have  dealt  with  the  remedies  of 
vendors  and  purchasers — e.  (j.  relief  against  forfeiture,  enforce¬ 
ment  of  vendor’s  lien,  etc. — as  if  they  were  unaffected  by  the 
Act;  except,  of  course,  so  far  as  they  notice  caveats  that  may 
have  been  registered  in  respect  of  such  agreements  of  sale.” 

It  is  perhaps  not  going  too  far  to  say  that  as 
the  courts  construe  the  Acts  at  the  present  time, 
interests  in  land  ancillary  to  a  registered  interest 
may  be  created  as  fully  as  equitable  interests  or 


“  6  w.  L.  R.  93. 


™  1  S.  L.  R.  3!)-l. 
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estates  had  been  engi’afted  on  the  legal  estate.  As 
regards  his  records  the  registrar  is  absolved  from 
.and  in  fact  forbidden  to  pay  any  attention  to  such 
estates,  but  as  regards  parties  they  stand  in  the  same 
position  as  under  the  former  law,  excepting  as  regards 
the  nature  and  effect  of  the  priorities  created  under 
the  Acts,  and  their  liability  to  be  defeated,  as  dis¬ 
cussed  post  page  164.'*®  This  is  not  to  bo  under¬ 
stood  as  necessarily  identifying  equitable  interests 
with  unregistered  interests.  One  of  the  distinctive 
instruments  of  the  system  is  the  mortgage.  By 
statute  it  does  not  operate  as  a  transfer  of  the  land 
(Manitoba)  and  of  any  estate  or  interest  therein. 
In  other  words,  the  registered  interest  itself  is  made 
analogous  to  the  equitable  charge  or  lien.  And,  again, 
the  registered  transferee  by  way  of  security,  is  also 
in  the  po.sition  of  an  equitable  mortgagee.^®  What 
is  meant  is  simply  that,  as  a  result  of  the  cases,  the 
law  relating  to  equitable  interests  where  the  land  is 
not  under  the  system  is  applicable  to  unregistered 
interests  where  the  land  is  under  the  system,  except 
■where  necessarily  altered  by  the  specific  language, 
read  in  the  light  of  the  general  intendment,  of  the 
Acts.  As  the  old  courts  of  equity  acting  in  personam 
finally  established  interests  which  in  equity  were 
treated  as  interests  in  the  land  itself,  though  at  law 
they  -vyould  have  had  no  standing,  so  our  courts 
administering  both  law  and  equity,  may,  and  gen¬ 
erally  do,  recognize  unregistered  interests  as  interests 
in  the  land,  wherever  in  doing  so  they  need  not  do 
violence  to  the  principles  and  purposes  of  the  Acts. 

c.  Relation  of  the  Registered  Estate  to  the  General  Law. 

It  is  not  to  be  supposed  that  the  Torrens  Acts 
are  a  complete  code  of  real  property  law  and  contain 
all  the  law  relating  to  that  kind  of  property. 

■'^Seo,  .also,  Willmtis  v.  Box,  44  S.  C.  R.  1;  Barnes  v.  Baird,  15  Man. 
L.  R.  162;  Saimjer  Massey  Co.  v  Waddell,  6  Terr.  L.  R.  45;  In  re 
Work  Caveat,  2  S.  L.  R.  431. 

”  Independent  lumber  Co.  v.  Bocz,  4  S.  L.  R.  103. 
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“Tlio  Act  was  not  intended  to  be  a  complete  self-aufRcing 
code  of  law  in  its  operation.”'"’ 

Such  language  as  that  of  Edwards,  J.,  delivering 
the  majority  judgment  of  the  Full  Court  of  New 
Zealand,  where  he  said: 

“The  object  of  the  Act  wag  to  contain  within  its  four 
corners  a  complete^  system  which  any  intelligent  man  could 
under.stand  and  which  could  be  carried  into  effect  in  practice 
without  the  intervention  of  persons  .skilled  in  the  law,”'" 
must  be  taken  to  be  intended  to  exclude  the  opera¬ 
tion  of  rules  of  law  at  variance  with  the  plain  mean¬ 
ing  of  die  Torrens  Acts,  but  not  as  excluding  the 
operation  of  a  great  deal  of  law  and  a  great  many 
statutes  not  referred  to  or  touched  in  the  Torrens 
Acts  at  all.  This  has  been  well  illustrated  in  the 
discu.ssion  just  had  of  the  nature  of  unregistered 
interests.  The  Acts  say  that  no  action  for  the  recov¬ 
ery  of  any  land  shall  be  sustained  against  the  owner 
except  in  certain  specified  interests.  None  of  these 
specified  cases  is  that  of  a  vendor  who  has  received 
all  his  purchase  money,  or  of  an  executor  who  by 
the  terms  of  the  sale  is  bound  to  transfer  the  land  to 
a  certain  beneficiary,  but  the  courts  would  exercise 
their  right  to  enforce  these  remedies.  In  Saskat¬ 
chewan  and  Alberta,  the  jurisdiction  of  the  court  is 
continued  by  special  sections.'*^  The  corresponding 
section  126  in  Manitoba  is  now  repealed,  but  the 
law  is  as  stated  in  that  section  in  any  case  (see  page 
147).  The  section  appears  in  only  two  of  the 
Australian  Acts. 

In  considering  the  relation  of  the  Torrens  Acts 
to  the  general  law,  it  must  be  kept  in  mind  that  the 
two  main  objects  of  the  Acts  are  to  give  facility  of 
transfer  and  security  of  title. 

“The  main  object  of  the  Act,  and  the  legislative  scheme 
for  the  attainment  of  that  object,  appear  to  bo  equally  plain. 

Per  HigRins,  .1.,  Fink  v.  Robertson,  4  C.  L.  R.  864. 

«  Fds  V.  Knowles,  26  N.  Z.  L.  R.  C.  A.  604,  at  page  620. 

«  Sask.  4;  Alta.  139. 
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The  object  is  to  save  persons  dealing  with  registered  proprietors 
from  the  trouble  and  expense  of  going  behind  the  register  in 
order  to  investigate  the  histor.y  of  their  author’s  title  and  to 
satisfy  themselves  of  its  validity.”''’ 

It  does  not  conduce  to  such  greater  facility  or 
security  that  a  registered  owner  should  not  be  bound 
by  a  contract  made  by  him,  or  that  an  executor 
should  not  be  compellable  by  a  court  of  equity  acting 
upon  him  in  'personam  to  use  his  registered  ownership 
for  the  benefit  of  the  person  entitled,  and  accordingly 
the  Acts  are  construed  with  reference  to  these  pur¬ 
poses,  and  are  to  be  taken  merely  as  a  part  of  the 
general  body  of  law  and  not  superseding  it,  except 
by  necessary  intendment  read  in  the  light  of  these 
main  purposes  of  the  Acts.  It  will  be  seen  else¬ 
where  how  the  general  law  relating  to  mortgages  and 
leases  is  applicable  to  mortgages  and  leases  of  land 
under  the  system. 

The  question  of  the  applicability  of  other  par¬ 
ticular  statutes  to  the  land  under  the  system  is  to 
be  viewed  somewhat  differently  in  Manitoba  than 
it  is  in  the  other  jurisdictions.  In  these  latter  all 
land  is,  or,  before  being  dealt  with,  must  come,  under 
the  system.  There  is  no  question  but  that  all  legis¬ 
lation  relating  to  land  passed  since  the  coming  into 
force  of  The  Territories  Real  Property  Act  1886, 
applies  to  land  under  the  Acts.  The  only  questions 
arise  as  to  previous  legislation  and  imported  English 
law.  In  Manitoba,  prima  facie  all  acts  of  legislature 
relating  to  land,  include  and  apply  to  land  under  the 
system;  but  in  accordance  with  the  maxim  generalia 
specialihus  hand  derogant,  the  special  provisions  of 
The  Real  Property  Act  will  take  efect  so  as  to  exclude 
the  operation  of  the  general  statute,  whenever  such 
exclusion  is  essential  to  the  due  operation  of  the 
special  enactment. 

As  regards  matters  dealt  with  under  the  Act, 
the  Torrens  Act  is  an  overriding  act.  To  such  a 

Gihhs  v.  Messer,  (1891)  A.  C.  248,  at  page  254 . 
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case  tlie  larifiiuage  of  ]i]d\varcls,  J.,  in  FcIh  v.  Knowles, 
ante;'^  ai)i)lics.  Where  the  i)i’Ovi.sions  of  other 
statutes  can  be  given  effect  to  without  doing  violence 
to  the  i)rinciples  of  the  Act,  such  other  statutes  will 
be  given  their  effect.  Thus  in  Re  E,  J.  Brooks'^'' 
there  was  an  assignment  for  general  benefit  of  credi¬ 
tors  and  a  transmission  of  certain  property  to  the 
assignee,  to  register  which  the  registrar  claimed  he 
must  indorse  on  the  certificate  of  title  issued  to  the 
assignee  for  the  general  benefit  of  creditors  memo¬ 
randa  of  all  executions  against  the  assignor;  Lamont, 
J.,  delivering  the  judgment  of  the  Full  Court  of 
Saskatchewan  pointed  out  that  the  registrar  must 
issue  a  new  certificate  of  title  “subject  to  the  rights 
of  the  execution  creditors,”  and  for  the  delimitation 
of  those  rights  the  registrar  was  entitled  to  read  The 
Assifjnmenls  Act.  The  Creditors  Relief  The 

Assignments  Acts  and  the  statute  13  Eliz.  c.  5,  apply 
to  lands  under  the  system,'*®  but  where  the  interest 
of  a  bona  fide  purchaser  intervenes,  who  has  obtained 
a  certificate  of  title,  his  title  is  read  as  governed  by 
the  Torrens  Act.  In  regard  to  trustees.  The  Trustee 
Acts  providing  for  the  appointment  of  new  trustees 
apply,  notwithstanding  that  trustees  for  the  purposes 
of  the  Act  are  deemed  to  be  absolute  and  beneficial 
owners.'*^  And  notwithstanding  that  executors  are 
deemed  to  be  the  absolute  owners,  the  ordinary  rule 
is  followed  that  upon  the  death  of  one,  the  other  may 
act  alone.'*® 

The  Mechanics’  Lien  Acts  form  another  instance 
Avhere  charges  on  land  are  established  entirely  out- 


Thompson  v.  Bcrtjlund,  3  S.  L.  R.  470;  Edmonton  Morlnaqe  Co.  v.  Gross, 
18  W.  L.  R.  38.5. 

«  Peck  V.  Sun  Life  Assurance  Co.,  11  B.  C.  R.  215;  Meunier  v.  Doray, 
2  W.  L.  R.  231;  Codville  v.  Hayqarlh,  10  W.  L.  R.  3S;  Smith  v. 
Sugarman,  13  W.  L.  R.  G71;  Fraser  v.  Douglas,  40  S.  C.  R.  384;  and 
also  Statute  27  Eliz.  c.  4;  Colechin  v.  Wade,  3  V.  L.  R.  (E)  266. 
Sask.  68  (2);  Man.  92;  Alta.  47;  Dom.  75;  lie  Fink,  (1910),  V.  L.  R. 
337.  And  see,  Sask.  115;  Alta.  76  (2);  Doin.  155. 
lie  Rouechc,  7  W.  L.  R.  278. 
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side  of  the  Torrens  Acts,  and  arc  consistently  and 
without  question  enforced;  but  where  they  corne 
into  conflict  with  the  Torrens  Acts  the  latter  prevail. 
While  a  lien  may  be  good  against  the  owner  for  thirty 
days,  the  purchaser,  outside  of  Manitoba,  where  the 
certificate  of  title  is  without  special  mention  subject 
to  the  lien,  is  not  bound  to  go  beyond  thp  register 
to  ascertain  the  extent  or  existence  of  a  lien;'‘“  but 
in  the  case  just  cited,  and  in  practice,  it  is  assumed, 
though  nowhere  specifically  decided,  that  the  provision 
that  a  lien  holder  has  a  charge  on  the  increased  value 
in  priority  to  a  mortgagee,  is  not  so  repugnant  to 
the  provisions  of  the  Torrens  Acts  as  to  be  nugatory. 
In  such  a  case  the  mortgagee  has  acquired  all  the 
benefits  intended  by  the  Act  when  he  takes  his 
mortgage  upon  the  land  as  it  exists  at  the  time  of 
the  registration  thereof. 

A  registered  title  may  be  founded  upon  a  title 
gained  by  the  length  of  possession  required  under 
the  Statute  of  Limitatious  in  force  within  the  juris¬ 
diction.  That  is  to  say,  a  person  on  making  an 
original  application  to  bring  land  under  the  Act,  may 
submit  as  evidence  of  title  continuous  and  uninter¬ 
rupted  possession  for  the  period  of  time  required  by 
the  Statute  of  Limitations  in  force  in  the  jurisdiction 
in  which  the  application  is  made.''®  The  effect,  how¬ 
ever,  of  the  granting  of  a  certificate  of  title  upon  other 
evidence  as  against  the  title  of  a  person  who  has  at 
the  time  of  such  granting  been  in  uninterrupted 
possession  for  the  required  statutory  period,  varies. 
In  Manitoba,  but  not  in  Saskatchewan,  Alberta  and 
the  Dominion, 

“every  certificate  of  title  shall  be  void  as  against  the  title  of 
any  person  adversely  in  actual  occupation  of  and  rightly  en¬ 
titled  to  the  land  at  the  time  when  such  land  was  brought  under 
the  new  system,  and  who  continues  in  such  occupation.”®^ 

Independent  Lumber  Co.  v.  Bocz,  4  S.  L.  R.  103. 

Re  Anderton,  8  W.  L.  R.  319;  Bradshaw  v.  Patterson,  18  W.  L.  R,  402. 

“  Man.  74. 
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The  right  of  such  a  person  therefore  is  safe  in 
the  same  way  as  the  rights  to  which  a  certificate  of 
title  is  subject  by  implication  and  without  special 
mention  under  the  Act.  The  full  period  required  by 
the  statute  must,  however,  have  expired  prior  to  the 
bringing  of  the  land  under  the  new  system,  that  is, 
to  the  actual  issue  of  the  new  certificate,  as  other¬ 
wise  all  such  adverse  occupiers  could  not  be  said  to 
be  “rightly  entitled,”  the  use  of  the  word  “rightly” 
under  such  circumstances  being  at  best  a  rather 
anomalous  use  of  the  word. 

In  the  other  jurisdictions  possession  even  for 
the  statutory  period  is  an  adverse  interest  which  is 
“cut  out”  by  the  certificate  of  title  under  the  general 
sections  making  the  certificate  conclusive  with  cer¬ 
tain  exceptions,^’^  The  registrar,  however,  is  only 
permitted  to  pass  on  an  application  where  the  appli¬ 
cant  is  the  original  grantee  of  the  Crown  and  no 
instrument  has  been  recorded,  or,  if  not  the  original 
grantee,  all  the  original  title  deeds  are  produced  and 
no  'person  other  than  the  applicant  is  in  actual  possession 
of  the  landf^  and  in  all  cases  the  applicant  is  required 
by  the  form  to  state  the  name  and  addition  of  the 
occupant  and  the  nature  of  his  occupancy.  It  is 
hardly  conceivable,  therefore,  that  in  fact  an  adverse 
occupier  for  the  statutory  period  could  be  overlooked 
so  as  to  be  deprived  of  an  opportunity  of  establish¬ 
ing  his  title  except  by  reason  of  affidavits  so  incorrect 
as  to  be  fraudulent,  and  therefore  rendering  the 
certificate  of  title  granted  voidable  at  least  in  the 
hands  of  the  first  holder.®^ 

Once  land  has  come  under  the  new  system,  the 
question  then  arises,  is  the  registered  title  liable  to 
be  defeated  by  adverse  occupancy  for  the  statutory 
period?  Or,  in  other  words,  must  the  Acts  be 

“  Sask.  65;  Alta.  42;  Dom  72. 

“Sask.  61;  Alta.  29  (1);  Dom.  57. 

“  Ogle  V.  Aedy,  13  V.  L.  R.  461;  Wadham  v.  Buttle,  13  S.  A.  L.  R.  1. 
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amondccl,  as  it  were,  by  adding  another  instance  to 
the  statutory  cases  in  which  an  action  for  ejectment 
or  recovery  of  land  will  lie,  namely,  by  the  holder  of 
a  "title  by  possession?”  In  Saskatchewan,  Alberta 
and  the  Dominion,  in  a  sense,  yes;  but  this  case  is 
nothing  more  than  an  instance  of  the  general  rule 
laid  down  elsewhere,^’’  that  a  certificate  of  title  was 
not  intended  to  be  a  continuing  charter  of  title  in 
favor  of  the  owner  named  therein,  but  in  his  favor 
only  a  certificate  that,  upon  its  date,  the  registered 
owner  was  the  holder  of  the  title  therein  specified. 
This  is  the  view  supported  by  the  Privy  Council 
decision  in  Belize  Estate  and  Produce  Co.  v.  Quilter.^^ 
This  was  a  case  under  The  British  Honduras  Land 
Registry  Act,  but  is  decided  upon  the  general  prin¬ 
ciples  of  the  Act  which  appear  to  apply  equally  to 
the  Canadian  Acts."  It  was  held  that  adverse  pos¬ 
session  for  the  statutory  period  since  the  registration 
of  the  registered  owner’s  title,  extinguished  that 
title.  Their  lordships  said: 

“If  that  enactment  (referring  to  the  limitation  provisions 
of  the  Code)  had  been  inserted  in  The  Land  Titles  Registry 
Act  their  lordships  do  not  think  there  would  have  been  the 
least  color  for  the  contention  that  it  was  repugnant  to  any  of 
the  other  provisions  of  the  statute.  In  their  opinion  the  fact 
that  the  clause  occurs  in  another  statute  forming  part  of  the 
same  Code  of  laws  makes  no  difference  in  result.” 

The  decision,  however,  does  not  touch  the 
further  question,  if  question  it  be,  whether  upon  the 
registered  title  being  extinguished,  a  new  certificate 
to  the  adverse  possessor  may  be  issued.  The  form 
of  the  question  submitted  to  the  court  for  answer 
and  which  their  lordships  upheld  the  trial  judge  in 

«  See  pages  56  and  164.  66  L.  .1  P  C.  53 

"  Harris  v.  Keith,  16  W.  L.  R.  433.  In  Smith  v.  National  Trust  Co., 
17  W.  L.  R.,  at  page  368,  Perdue,  J.  A.,  doubted  that  even  in  the 
absence  of  section  75  of  the  Manitoba  Act  the  decision  would  be 
applicable  to  Manitoba.  No  detailed  reasons  are  given  and  the  doc¬ 
trine  was  as  stated  by  Perdue,  J.  A.,  himself,  “a  question  which  is 
beside  the  present  issue.”  On  appeal  in  the  Supreme  Court  of 
Canada  the  decision  was  held  applicable.  45  S.  C.  R.  618. 
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answering  in  the  aflirmative,  if  taken  by  itself, 
would  seem  to  settle  the  question.  It  was: 

“WlKTluir  twonly  yearn’  posROSMioti  will  cdahlish  a  title. 
adverne  to  tli(!  i'ep;iHtor(!(l  owner  of  lands  registered  under  The 
Honduras  Lund  Titles  Acts.” 

But  the  action  was  by  the  registered  owner 
against  the  adverse  occupier  for  trespass  not  by  th(‘ 
occupier  for  a  certificate,  and  the  question  and  answer 
of  the  court  should  bo  road  in  the  light  of  the  facts 
of  the  case.''*  But  in  Re  Anderlon,^^  Stuart,  J.,  in 
Alberta,  after  an  exhaustive  epmination  of  the 
authorities,  came  to  the  conclusion  that: 

“Tin;  lialanco  of  opinion  and  of  practice  is  very  strongly 
in  favor  of  thc  doctrine  tliat  a.  title  in  fee  simple,  or  what  wo 
would  consider  equivalent  thereto,  can  he  acquired,  not  indeed 
by  virtue  of  any  express  words  contained  in  the  statute,  but 
as  a  logical  consequence  of  the  effect  resulting  from  its  opera¬ 
tion,” 

and  brought  land  under  the  Act  by  the  issue  of  a 
certificate  of  title  to  an  applicant  claiming  title  by 
possession.  But  in  Harris  v.  the  same 

learned  judge  raised  and  left  unanswered  the  ques¬ 
tion  of  whether  the  court  could  order  a  new  certifi¬ 
cate  of  title  and  the  cancellation  of  an  existing 
certificate  in  such  case.  But  it  is  submitted  that  if 
a  first  registered  owner  may  have  his  certificate  of 
title  op  evidence  of  title  by  possession,  and  the 
Canadian  and  Australian  courts  agree  that  he  may, 
there  is  no  reason  why  in  this  respect  there 
should  be  any  difference  between  the  first  and  any 
other  registered  owner.  If  one  registered  owner’s 
title  be  extinguished,  as  may  be  the  case,  unless 
another  title  can  be  registered,  the  title  to  the  land 
is,  as  it  were,  “in  the  air,”  for  there  is  no  title  except 
the  registered  one.  It  would  seem  to  be  a  logical 


Ouinn  v.  Lcalham,  (1901)  A.  C.,  at  page  .506. 

'“8  W.  L.  R.  319,  at  page  333,  approved  in  Bradshaw  v.  Pallerson, 
18  W._L._R._402.  Sec,  also,  Internalional  Coal  and  Coke  Co.  v.  Evans, 
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necessity  of  the  system,  at  least  where  tlioro  is  no 
other  system,  that  the  title  should  bo  somewhero, 
and  if  it  is  not  in  the  (ixisting  registered  owner,  the 
court  has  power  in  the  proceeding  in  which  it  so 
finds,  to  declare  its  (jxisteiice  in  some  other.®*  This 
was  so  held  by  the  hhill  Court  of  Victoria,®'^  where  it 
was  said  that  the  possessor  may  go  to  the  court  and 
compel  the  person  who  appears  on  tlie  register  to 
transfer  to  him.  The  statute  runs  against  the  holder 
of  each  successive  certificate  of  title  from  the  issue 
of  such  certificate,®®  at  least  to  a  bona  fide  purchaser. 
To  hold  otherwise  would  be  an  unwarranted  infringe¬ 
ment  of  the  conclusiveiiess  of  the  certificate  in  the 
hands  of  such  purchaser. 

In  Manitoba  it  is  provided  by  section  75  that 

“lifter  liuid  liiis  been  brouRlit  under  the  Act  no  title  .adverse 
thereto  or  in  derogation  to  the  title  of  the  registered  owner  shall 
be  acquired  )jy  any  length  of  possession  merely.” 

The  same  provision  also  appears  in  the  Ontario 
and  British  Columbia  Acts.  The  word  "merely" 
may  for  all  practical  purposes  be  read  out  of  the 
statute,®*  and  consequently  a  mortgagee  who  has 
entered  into  possession  under  his  mortgage  is 
debarred  equally  with  an  ordinary  trespasser  from 
claiming  title  by  occupation  for  the  statutory 
period.®®  By  the  amendment  of  1908,  c.  52,  §  6, 
the  same  immunity  from  defeat  by  reason  of  the 
Statute  of  Limitations  was  conferred  on  the  mort¬ 
gagee  as  had  been  conferred  on  the  mortgagor, 
making  the  rights  of  the  two  parties  reciprocal.  It 
is  possible  that  in  view  of  the  decision  in  Campbell 
V.  District  Land  Registrar  of  AucldaniV''^'  the  law 

“Sask.  150;  Alta.  116;  Dorn.  156.  This  was  done  hy  .lohnstonc,  J., 
in  Saskatchewan,  in  Norris  v.  Ainch  (1910),  unreported. 

02  In  re  Allen,  22  V.  L.  R.  24. 

“  Featherstonc  v.  Hanlon,  (1886)  Badgers’  R.  P.  Dig.  4  (Tasmania),  lie 
Barllelt,  4  Tas.  L.  R.  26;  but  conlra  Murphy  v.  Michel,  4  W. 
W.  &  A’B.  13. 

“  Smith  y.  National  Trust  Co.,  17  W.  L.  R.  354.  Tire  word  docs  not 
appear  in  the  Ontario  Act. 

“  Smith  V.  National  Trust,  supra,  alBrnied  45  S.  C.  R.  618. 

'» 29  N.  Z.  L.  R.  C.  A.  339. 
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might,  at  least  as  to  first  mortgagee,  having  regard 
to  section  108  of  the  Manitoba  Act,  have  been  held 
to  bo  the  same  in  any  ease. 

I’lironghoiit  the  foregoing  remarks  and  in  sec¬ 
tion  74  of  the  Manitoba  Act,  the  word  ‘'adverse" 
has  been  freely  used  as  applied  to  posse.ssion.  That 
word  has  not,  however,  it  s  former  technical  meaning, 
which  was  abolished  under  the  general  law  in  1833, 
by  3  and  4  William  IV,  c.  27.  The  doctrine  is  not 
re-established  by  the  use  of  the  word  in  the  Manitoba 
Act.  And  referring  to  the  corresponding  section  of 
the  Victoria  Act,  Barry,  J.,  in  the  Full  Court  of 
Victoria,  said: 

“1  ihcrc'foi'i'  come  to  tlie  conclusion  tli.at  tlio  word  ‘  .idverso  ’ 
must  be  read  in  its  popular  sense.  The  Traiifijer  of  Land 
Slalide  is  far  from  technical  and  I  am  of  opinion  th.at  wlicn  the 
wrong  man  is  in  and  the  right  man  is  out  of  posse.ssion  the 
possession  s  adverse  within  the  meaning  of  the  Act.”” 

The  possession  which  is  required  under  the 
statutes,  where  possession  is  of  any  avail,  must  be 
actual  “open,  visible  and  notorious,"  not  construc¬ 
tive  possession.  There  must  be  both  absence  of 
possession  by  the  person  who  has  the  right,  and 
actual  possession  by  another,  whether  adverse®^  or 
not,  to  be  protected  to  bring  the  case  within  the 
statute.®'’ 


d.  Jurisdiction  of  the  Court. 

This  matter  is  referred  to  under  a  separate 
heading  rather  than  left,  as  might  perhaps  be 
expected,  to  be  covered  through  the  discussion  of 
the  rights  and  liabilities  arising  in  the  operation  of 
the  Acts,  on  account  of  certain  special  sections  in 
the  Acts.  These  sections  provide  that  nothing  in  the 


”  Slaughton  v.  Brown,  1  V.  L.  K.  (L)  150,  overruling  on  this  point 
Robertson  y.  Keith,  1  V.  L.  11.  (E)  1. 

The  word  is  used  here  in  its  former  technical  sense. 

Bradshaw  v.  Patterson,  18  W.  L.  R.  402;  McConaghy  v.  Denmark, 
4  S.  C.  R.  009;  Sherren  v.  Pearson,  14  .S.  C.  R.  5S5;  Campbell  v. 
Imperial  Loan  Co.,  S  W.  L.  R.  502;  Agency  Co.  v.  Short,  13  A.  C.  793; 
Smith  V.  Lloyd,  9  E.v.  562. 
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Acts  shall  take  away  or  affect  the  jurisdiction  of  the 
court  on  the  fi;roun(ls  of  fraud  or  over  contracts  for 
the  sale  or  other  disposition  of  land^  and,  in  any 
procoedinf>'s  rospccting  land  or  any  transaction 
relating  tlu'reto  or  any  instruments,  the  judge  may 
direct  the;  I’cgistrar  to  cancel,  correct  or  substitute 
any  certificate  or  entries  thereon.  The  sections 
referred  to  are  noted  below.’^" 

These  two  sections  were  commented  on  in 
Turner  v.  Clark’’'^  by  the  Chief  Justice  of  Saskatche¬ 
wan  as  folloAvs: 

“Those  sections  nre  intended  to  preserve  the  jurisdiction 
of  the  court  to  deni  with  questions  of  fraud,  and  also  with  other 
equities  that  may  ni’ise  affecting  land  and  which  would  ho 
properly  cognizable  on  the  ecpiity  side  of  the  court.” 

The  first  of  the  sections,  formerly  126,  in  the 
Manitoba  Act,  has  been  repealed,  and  in  Australia 
a  corresponding  section  is  to  be  found  only  in  the 
Queensland  and  South  Australian  Acts.  The  law 
as  settled  by  judicial  decision  is  the  same  even  in 
the  absence  of  any  such  statutory  provision.” 
Prima  fade  no  matter  is  deemed  to  be  beyond  the 
jurisdiction  of  a  superior  court  unless  it  is  expressly 
shown  to  be  so,  and  particularly  in  view  of  the 
repeated  declarations  of  the  purpose  of  the  Act  as 
not  being  to  abolish  equitable  rights,  it  would  seem 
to  have  required  .specific  language  to  oust  the  juris¬ 
diction  of  the  court  rather  than  to  require  such  a 
section  to  continue  it.  In  other  words,  wherever 
there  are  rights,  either  in  'personam  or  in  rem,  the 
court  is  the  place  to  enforce  them.  This  is  the  very 
essence  of  courts,  and  when  equitable  rights  have 
not  been  excluded  it  seems  unnecessary  to  say  that 

Man.  126,  now  repealed;  S.ask.  4;  Alta.  139;  Dora.  4;  Man.  52; 
S.ask.  150;  Alta.  IIG;  Doin.  150. 

2  S.  L.  11.  200. 

IIogK.  page  779  .and  note  37.  In  Manitoba  the  rcpcal  of  section  126 
has  not  re.siilted  in  any  cessation  by  the  court  of  the  exercise  of  their 
power  to  deal  with  disposition  of  land,  e.  g.  Hicks  v.  Laidlaw,  1  W. 
W.  R.  293. 
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the  courts  may  enforce  them.  This  was  the  con¬ 
clusion  readied  by  the  Court  of  Appeal  in  Manitoba 
in  Williayns  v.  Box.  Cameron,  J.  A.,  says:’'* 

“The  conclusion  therefore  is,  that  section  _12G,  without 
(he  amendment,  adds  nothing  whatever  to  tlie  jurisdiction  of 
the  court,  and  that,  in  its  absence,  the  law  would  bo  held  to  bo 
what  the  section  declares.’ 

It  is  true  that  this  holding  is  weakened  by  the 
decision  of  the  Supreme  Court  of  Canada,  which 
hinged  on  there  being  some  meaning  where  the 
Court  of  Appeal  in  Manitoba  had  likewise  found  no 
meaning,  namely  in  the  words  of  the  amendment 
“or  over  mortgages,”  thereby  indieating  that  prob¬ 
ably  the  remainder  of  the  section  likewise  had  some 
meaning.  And  in  Coventry  v.  Amiable,'’'^  in  the  Full 
Court  of  Saskatchewan,  Wetmore,  C.  J.,  implies 
that  the  corresponding  section  in  the  Saskatchewan 
Act  adds  a  great  deal  to  the  Act — that  without  that 
part  of  the  section  enacting  that  nothing  should 
take  away  the  jurisdiction  of  the  court  “over  equit¬ 
able  interests,”  the  court  had  no  such  jurisdiction. 
But,  for  example,  “surely  it  would  not  be  contended 
for  a  moment  that  if  an  executor  contemplated  deal¬ 
ing  with  land  contrary  to  the  interests  of  the  devisee, 
the  latter  could  not  by  injunction  or  order,  restrain 
him  from  doing  so,’”'*  even  in  the  absence  of  such  a 
section.  The  question  of  the  jurisdiction  of  the 
court  over  land  resolves  itself  into  this:  Are  the 
courts  prevented  from  applying  the  ordinary  rules 
of  law  and  equity  to  land  under  the  system?  and  can' 
they  only  apply  what  they  find  within  the  four  walls 
of  Torrens  Acts,  and  so  far  as  jurisdiction  is  given 
them  by  these  sections  in  regard  to  fraud  and  con¬ 
tracts?  or,  on  the  other  hand,  do  courts  apply  to 
land  under  the  system  the  ordinary  principles  of 
law  and  equity,  except  where  prevented  by  the 

13  W.  L.  11.,  at  page  472. 

1  W.  W.  R.  148. 

••  Quoted  from  McGuire,  J.,  in  Wilkie  v.  Jellc/l,  2  Terr.  L.  R.,  at  page  144. 
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direct  language  and  necessary  intendment  of  the 
Acts,  taking  into  consideration  this  scope  and  object 
discussed  ante  page  138?  It  is  submitted  that  the 
latter  is  the  correct  view  and  that  only  on  such  a 
view  do  the  decisions  approach  any  appearance  of 
consistency. 

The  second  of  the  sections  referred  to  under  this 
heading  is  one  of  procedure  only.’®  The  convenience 
of  the  section  may  be  realized  when  it  is  pointed 
out  that  under  the  Victorian  (Australian)  decisions 
where  there  is  no  such  section,  the  registrar  is  a 
necessary  party  to  any  action  in  which  the  cancella¬ 
tion  of  a  certificate  is  one  of  the  reliefs  sought,”  and 
in  case  of  rectification  of  the  register,  the  registered 
owner  is  ordered  to  execute  a  transfer.’®  The  Aus¬ 
tralian  practice  is  the  logical  practice  if  it  be 
attempted  to  adhere  rigidly  to  the  view  that  unreg¬ 
istered  interests  are  mere  rights  in  personam  against 
the  registered  owner  and  in  no  sense  a  right  in  the 
land  itself.  If  these  unregistered  interests  are  mere 
rights  against  the  registered  owner  it  is  evident  that 
the  logical  course  is  to  compel  the  registered  owner 
to  execute  such  instrument  as  may  be  requisite,  and 
thus  create  the  interest  by  registration,  the  one 
means  provided  by  the  Acts  "for  establishing  interests 
in  land  cognizable  by  the  registry  offices.  But  if 
these  unregistered  interests  be  rights  in  the  land 
itself,  inchoate  it  is  true,  and  ineffectual  in  many 
cases  against  the  registered  interest,  the  statutory 
procedure  in  these  sections  permitting  the  court  for 
the  purpose  of  establishing  those  rights  to  operate 
directly  upon  the  registered  title  is  the  proper  course. 
In  this  is  to  be  found  another  statutory  recognition 
of  the  unregistered  interest  as  taking  effect  in  some 
way  on  the  land  itself. 

”  Rc  Smith,  8  W.  L.  R.  131. 

"  Ogle  V.  Aedy,  13  V.  L.  R.  461. 

”  Gunn  V.  Harvey,  1  V.  L.  R.  Ill;  Campbell  v.  Jarrell,  7  V.  L.  R.  137; 

Re  Allen,  22  V.  L.  R.  24. 
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0.  Conveyancing  Practice. 

(1)  As  regards  the  production  of  an  abstract  on 
a  treaty  for  sale.  Maybery  v.  Williams’^  was  an 
action  by  a  vendor  for  the  balance  of  purchase  money 
and  the  first  ground  of  defence  set  up  was  that  no 
abstract  of  title  was  produced  before  the  action  was 
brought.  Wctmorc,  C.  J.,  after  dealing  with  the 
contention  adversely  from  the  point  of  view  of  the 
general  law,  goes  on  to  add: 

“Dealing  with  this  question  of  abstract  of  title,  I  must  say 
that,  in  my  opinion,  the  conditions  are  not  the  same  ‘n  this 
province  as  tliey  are  in  England  or  in  Eastern  Canada.  In 
England  there  is  no  general  system  of  registration  and  I  would 
be  disposed  to  call  what  registration  they  have  of  rather  an 
inconclusive  character.  *  *  *  registration  is  con¬ 
clusive  to  a  certain  extent.  *  *  *  jf  ],(,  defend¬ 

ant  had  expressed  himself  dissatisfied  with  the  title  which  the 
plaintiff  had  to  offer,  it  was  quite  open  to  him  to  .ask  for  a 
reference,  as  has  been  done  in  the  courts  of  Ontario,  and  I 
apprehend  that  if  he  had  asked  for  it,  there  would  have  been 
no  difficulty  in  getting  it.” 

And  dealing  with  the  .same  question  under  the  Brit¬ 
ish  Columbia  Aet,  Clement,  J.,  says:*“ 

"In  conclusion  upon  this  point  I  venture  to  express  very 
grave  doubts  of  the  wisdom  of  importing  into  our  land  haw, 
with  its  system  of  registration  and  certification  of  title,  an 
implied  oblig.ation,  under  an  open  contract  of  sale,  to  ‘show 
title’  in  the  English  sen.^e  by  delivery  of  a  solicitor’s  abstract 
of  title.  ‘Making  title’  is  of  course  a  different  matter.” 

But  on  appeal  Macdonald,  C.  J.  A.,  expressed 
the  opinion  that  this  practice  had  been  imported 
with  the  common  law  and  was  always  in  force  in 
British  Columbia. 

(2)  As  to  damages  upon  breach  of  contract. 
This  matter  was  considered  by  Lamont,  J.,  in  Sas¬ 
katchewan  in  O'Neil  v.  Drinkle}-  The  question 

”  15  W.  L.  R.  553  followed  Aiiriol  v.  Alberta  Land  and  Investment  Co., 

1  W.  W.  R.  787.  See,  also,  Mcllvenna  v.  Goss,  2  W.  W.  R.  285. 
Langan  v.  Newberry,  18  W.  L.  R.  458. 

8‘  20  W.  L.  R.  827  followed  Dunn  v.  Alexander,  1  W.  W.  R.  1117. 

“  8  W.  L.  R.  937. 
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was  as  to  whether  damages  could  be  collected  for 
loss  of  bargain  where  the  sale  went  off  by  reason  of 
lack  of  title  in  the  vendor.  After  quoting  from 
Bain  v.  FothcrgiW''  as  to  the  grounds  of  the  rule  in 
the  uncertainty  and  complication  of  the  law  of  real 
property,  the  learned  judge  adds: 

“In  this  province,  however,  the  reasons  for  the  adoption 
of  this  exception  to  the  common  law  as  to  damages  do  not  exist. 
Instead  of  the  complicated  law  as  to  the  title  of  real  estate 
which  they  have  in  England,  we  have  a  very  simple  system  of 
land  transfer,  under  which  tlie  person  having  the  certificate  of 
title  holds  an  indefeasible  title  to  his  and,  which  is  not  subject 
to  those  uncertainties  and  defects  which  led  to  the  establish¬ 
ment  of  the  exceptions  as  laid  down  in  Fliireau  v.  IViornhill 
and  as  was  said  by  Cockburn,  C,  J.,  in  Engel  v.  Filch, ^  ‘The 
limit  of  the  exception  is  to  be  found  in  the  reason  on  which  it 
is  based;  the  reason  ceasing,  the  rule  should  also  cease.’ 

“Therefore,  I  am  of  opinion  that  the  conditions  being 
entirely  different  here  and  the  reasons  which  led  to  the  estab¬ 
lishment  of  the  exception  being  entirely  absent,  there  is  no 
reason  why  a  different  principle  should  bo  adopted  in  assessing 
damages  for  broach  of  contract  for  the  sale  of  land,  than  that 
adopted  for  the  breach  of  other  contracts.” 

The  effect  of  this  language,  however,  is  weakened 
by  the  subsequent  comment,  that  upon  other 
grounds  it  became  unnecessary  for  the  judge  in  that 
case  to  pronounce  upon  the  point;  and  in  Me  Andie 
V.  Jackson, Scott,  J.,  in  Alberta,  in  a  judgment 
reported  without  the  reasons,  declined  to  follow 
O’Neil  V.  Drinkle. 

(3)  As  to  the  duties  of  vendors  in  regard  to 
registration.  As  it  is  registration  that  is  the  passing 
of  the  title  and  not  the  execution  of  a  document,  it 
is  arguable  that  the  vendor  should  procure  the  reg¬ 
istration.  This  matter  is  important  in  the  matter 
of  fees,  especially  where  the  fees  payable  to  the 
assurance  fund  are  chargeable  on  a  .sliding  scale  in 
every  transfer,  but  in  practice,  except  in  the  case  of 

L.  R.  7,  II.  L.  158. 

h.  R.  3,  Q.  B.  314. 

“  1  W'.  W.  R.  10. 
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borrowers,  such  a  rule  is  not  adopted.  TJie  view 
as  to  the  vendor’s  responsibility  has  been  suggested 
in  Victoria, but  in  New  Zealand  it  was  said  that 
“it  lifts  ftlwftys  been  the  business  of  the  piirclmser  to  tiike  his 
transfer  to  the  registry  office  and  procure  liiinsclf  to  lie  regis¬ 
tered  as  proprietor.”®^ 

The  vendor  in  any  case  is  required  to  see  to  it 
that  the  purchaser  upon  the  registration  of  his 
transfer  will  be  able  to  have  issued  to  himself  a 
certifieate  of  title  free  of  incumbrances  or  as  agreed 
on  between  the  parties.  The  purchaser  is  not  bound 
to  dispose  of  caveats  or  other  clouds  on  the  title,*® 
but  either  party  has  the  right  to  proceed  against  the 
parties  causing  that  cloud. *'•’  The  vendor  is  bound 
to  deliver  a  registerable  transfer  from  the  registered 
owner  and  if  he  does  not  do  so  any  expense  ineurred 
by  the  purchaser  in  making  his  transferor  the  reg¬ 
istered  owner,  is  chargeable  to  the  vendor.'’" 

(4)  The  exceptions  and  reservations  to  which  a 
certificate  of  title  is  inherently  subject,  do  not  extend 
so  as  to  be  read  into  a  description  of  land  in  an 
instrument  between  parties."^ 

§  17.  THE  EFFECT  OF  THE  GRANTING  OF  NEW  CER¬ 
TIFICATE  OF  TITLE,  AS  AGAINST  UNREGISTERED 
INTERESTS. 

As  already  pointed  out,  this  heading  is  adopted 
not  because  it  corresponds  accurately  to  any  real 
distinction  in  the  effects  of  different  certificates,  but 
because  by  the  consideration  of  it  by  itself,  attention 
may  be  directed  to  the  indefeasibility  of  the  cer¬ 
tificate  of  title  itself,  independently  of  considerations 
as  to  the  land  just  having  emerged  into  the  operation 
of  the  system.  As  a  matter  of  fact,  in  actions 

««  Vale  V.  Blair,  9  A.  L.  T.  90. 

*7  Common  v.  Rees,  9  N.  Z.  h.  R.  C.  A.  555. 

*8  Taylor  v.  Land  Mortgage  Bank  of  Victoria,  Ltd.,  12  V.  L.  R.  748. 

»»  Ex  parte  Clarke,  17  V.  L.  R.  82. 

Alder  v.  Lelion,  11  W.  L.  R.  23; 

“  Raymond  v.  Knight  Sugar  Co,,  11  W.  L.  R.  698. 
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between  private  individuals  “there  is  no  distinction 
between  the  first  registered  owner  and  any  other.”®* 
This  refers  to  any  distinction  there  may  have  been 
thought  to  be  as  regards  the  relationship  of  the  title 
of  the  registered  owner  to  defects  and  invalidities 
and  equities  claiming  to  affect  the  same.  The 
courts  act  on  the  same  principle  in  regard  to  the  first 
registered  owner  as  in  regard  to  any  other  owner. 
There  are  certain  statutory  exceptions,  however, 
from  the  conclusiveness  of  a  certificate  of  title  in 
favor  of  the  holder  thereof. 

The  first  is  those  matters  to  which  the  certificate 
of  title  is  subject  by  implication  and  without  special 
mention  therein.  The  second,  the  case  of  a  person 
deprived  of  or  claiming  any  land  included  in  any 
grant  or  certificate  of  title  of  other  land  by  mis¬ 
description  of  such  other  land  or  its  boundaries  as 
against  the  owner  of  such  other  land,  and,  in  Mani¬ 
toba,  adding  “not  being  the  transferee  thereof  bona  fide 
for  value.”  Thirdly,  the  case  of  an  owner  claiming  un¬ 
der  the  instrument  of  title  prior  in  date  of  registration, 
in  any  case  where  two  or  more  grants  or  two  or  more 
certificates  of  title  may  be  issued  under  the  Act. 
Fourthly,  the  case  of  fraud.  The  first,  second  and 
third  cases  are  dealt  with  under  their  appropriate 
headings  elsewhere  in  the  book.  The  fourth  case 
is  the  one  which  leads  to  the  greatest  amount  of 
uncertainty  and  variation  of  judicial  decision.  The 
sections  involved  in  the  consideration  of  the  question 
of  fraud  are  given  below.®*  Before  attempting  to 
reach  a  definite  conclusion  as  to  the  meaning  of  fraud 
and  its  effect  on  a  certificate  of  title  it  would  be  well 
to  run  over  the  facts  of  the  Canadian  cases. 

Hooper  v.  Smith^^  was  a.  motion  by  one  defend¬ 
ant  to  dissolve  an  injunction  against  him.  He  had 

”  Asse/s  Co.  Ltd.,  v.  Mere  Roihi,  (1905)  A.  C.  176. 

“  Man.  76,  91,  71;  Sask.  65, 136, 162, 169;  Alta.  42, 104, 135;  Dom.  72, 
142, 167,  174. 

2  W.  L.  R.  194. 


154 


CANADIAN  TOKKKNS  SVSTIOM 


purchased  and  obtained  a  certificate  of  title  for 
land  from  his  co-defendant,  who,  it  was  admitted, 
was  selling  in  fraud  of  the  persons  having  a  bene¬ 
ficial  interest  in  the  land.  Fraud  on  the  part  of 
the  applicant  was  alleged  but  none  was  proved, 
unless  his  purchasing  from  his  co-defendant,  knowing 
that  the  co-defendant  did  not  possess  the  whole 
interest,  was  such  fraud.  Nevertheless  Scott,  J., 
continued  the  injunction  until  the  trial. 

•  In  Shaw  v.  Bailey, one  James,  being  the  owner 
of  certain  land  under  the  old  system,  sold  the  land  to 
the  plaintiff.  Subsequently  he  sold  the  same  land  to 
the  defendant.  The  defendant  had  heard  of  an 
alleged  sale  to  the  plaintiff  but  made  inquiries  and 
search  at  the  registry  office,  and  finding  no  agree¬ 
ment  registered,  took  a  deed  and  subsequently 
obtained  certificate  of  title.  It  was  held  that 
specific  performance  could  not  be  decreed  against 
him  at  the  suit  of  the  prior  purchaser  and  although 
apparently,  the  land  was  not  under  the  new  system 
when  Bailey  bought,  he  was  given  the  advantage 
of  section  91,  providing  for  the  validity  of  dealings 
with  registered  owners,  as  well  as  of  section  71. 

Fish  V.  Bryce^^  was  a  case  where  certain  lands 
were  sold  by  the  trustees  from  the  Crown  to  the 
predecessors  in  title  of  the  plaintiff.  The  same  and 
other  lands  were  then  transferred  voluntarily  and 
without  consideration  to  the  trustees  for  the  local 
Presbyterian  Church. 

Johnstone,  J.,  said,  at  page  118; 

“There  is  no  distinction  between  .a  proprietor  who  has  gol 
on  the  register  by  fraud  and  one  wlio  lias  got  there  under  a 
voluntary  transfer  as  against  the  rightful  owner.  In  either 
case  the  registered  owner  may  be  declared  a  trustee  for  the 
rightful  owner, 

and  the  existing  trustees  were  ordered  to  carry  out 
the  sale  made  by  the  first  trustees. 

“  17  Man.  L.  R.  97. 


“2S.  L.  R.  111. 


See  Hogg,  page  825. 
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This  caso,  however,  on  this  point  may  bo  said 
to  liave  been  overruled  in  Coventry  v.  Annahle,  post. 

In  Turner  v.  Clark'^'^  the  facts  are  not  important 
as  clear  fraud  was  found,  but  Wetmoro,  C.  J.,  said: 

“I  do  not  wisli  to  oxprc.sH  any  docided  opinion  upon  tho 
Rulijoct,  !)ut  I  am  inclined  to  tliink  tliat  nnloHs  fraud  or  colliiHion 
is  hrouglit  home  to  the  defendant  MclVpllan,  that  is,  if  lie  was 
the  bona  Jldc  piircliaser  for  value,  his  title  would  he  good,  but 
if  there  was  collusion  or  fraud  or  the  conveyance  to  him,  loas 
without  consideration,  1  am  of  the  opinion  that  1  have  jurisdiction 
to  deal  with  tho  matter,  notwithstanding  tho  fact  that  a  certifi¬ 
cate  of  title  was  issued  to  him.” 

This  dictum  also  may  be  said  to  have  been  over¬ 
ruled  in  Coventry  v.  Annahle,  post. 

In  Tasker  v.  Carriyan,"'^  Carrigan  sold  land  to 
tho  plaintiff  for  $2,700,  under  an  unregistered  agree¬ 
ment,  receiving  $100  down.  Subsequently  Carrigan 
mortgaged  tho  same  land  to  the  defendants,  tho 
Northwest  Thresher  Company,  for  $4,100,  which 
mortgage  was  registered.  It  was  found  by  the 
trial  judge  that  tho  company  had  notice  that  the 
land  had  been  previou.sly  sold  and  on  this  solo 
finding  the  company’s  moi'tgago  was  postponed 
to  the  plaintiff’s  rights  under  his  agreement,  with 
costs. 

In  Independent  Lumber  Co.  v.  Gardiner, one 
Gardiner,  tho  registered  owner  of  certain  land,  made 
a  mortgage  to  the  plaintiffs,  which  was  registered. 
At  the  time  of  giving  tho  mortgage  Gardiner  told 
the  plaintiffs  that  his  brother  owned  a  half  interest 
and  he  expres.sly  but  verbally  excepted  it  from  the 
mortgage.  The  court  en  banc  held  that  it  was  not 
necessary  to  determine  whether  or  not  the  acquiring 
of  the  registered  mortgage  with  the  knowledge  of 
tho  brother’s  half  interest  and  that  the  registration 
of  the  mortgage  would  defeat  the  interest,  would 

2  S.  L.  R.  200;  10  W.  L.  R.  25. 

”  11  W.  L.  R.  621. 

3  S.  L.  R.  140. 
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amount  to  fraud,  as  the  circumstance  itself  of  taking 
the  mortgage  in  the  face  of  the  exception  made  by 
the  defendant  of  his  brother’s  half  interest,  neces¬ 
sitated  its  being  fraud  in  the  plaintiff  to  insist  on 
having  the  mortgage  enforced  on  the  whole  interest. 

In  Reeves  v.  Konschur,^°'-  one  Riddell,  being  the 
mortgagee  of  land  by  way  of  assignment  of  mortgage 
from  Konschur,  took  and  registered  a  transfer  of 
the  same  land  to  herself.  The  plaintiffs  were  second 
mortgagees  of  the  land.  Upon  the  registration  of  the 
transfer  the  registrar,  holding  that  the  plaintiffs’ 
mortgage  was  merged  on  the  registration,  issued 
a  certificate  of  title  to  Riddell  showing  the  mortgage 
of  Reeves  &  Co.  as  a  first  charge.  The  action  of 
the  registrar  upon  the  evidence  before  him  was 
right’ and  Reeves  &  Co.  had  taken  no  steps  to 
bring  about  the  issue  of  the  certificate  of  title  in  the 
form  in  which  it  was  issued.  The  court  en  banc, 
however,  taking  into  consideration  the  facts  as 
found,  namely,  that  it  was  not  the  intention  of 
Riddell  that  her  mortgage  should  merge,  reinstated 
the  mortgage  on  the  register  as  a  first  mortgage. 

In  Coventry  v.  Annable^°^  the  facts  were  that  in 
1902,  one  White,  for  value,  agreed  to  sell  certain 
lands  to  the  plaintiff  Coventry.  In  1904  the  defend¬ 
ant  Annable,  under  circumstances  clouded  in  uncer¬ 
tainty,  and  without  consideration,  obtained  a  transfer 
of  the  same  land  (for  which  patent  from  the  Crown 
had  not  then  issued  and  which  therefore  was  not 
under  The  Land  Titles  Act)  to  himself  but,  as  found 


Re  Riddell,  7  W.  L.  II.  301. 

1  W.  W.  R.  148;  19  W.  L.  R.  400;  affirininK  17  W.  L.  R.  577.  Since 
tlic  text  was  written  tiic  decision  of  the  Full  Court  of  .Saskatchewan 
has  been  affirmed  by  the  Supreme  Court  of  Canada,  2  W.  W.  R.  816. 
The  court  unanimously  found  fraud  and  refrained  from  expressing  any 
opinion  on  the  point  of  law  here  under  discussion.  Idington  and 
Anglin,  JJ.,  without  committing  themselves,  used  language  which 
would  indicate  that  on  the  question  of  the  right  of  the  court  to  set 
aside  a  certificate  of  title  on  grounds  other  than  fraud  their  views 
accorded  with  those  of  the  trial  judge  rather  than  of  the  full  court. 
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by  tlio  trial  judge,  without  fraud.  The  learned 
trial  judge  held  that  having  taken  transfer  without 
consideration,  following  the  Australian  decisions 
of  Choinley  v.  lHrebrace'°^  and  Crow  v.  Campbell, 
Aj)nablc  was  trustee  for  the  same  persons  as  was  his 
transferor  and  therefore,  through  his  transferor,  for 
Coventry,  On  appeal  to  the  full  court  the  decision 
was  affirmed  but  on  different  grounds.  Wetmore, 
C.  J.,  Lamont,  J.,  and  Brown,  J,,  all  disagreed  with 
the  finding  of  fact  of  the  trial  judge  and  found  actual 
fraud.  Wetmore,  C.  J.,  and  Lamont,  J.,  hold  that 
had  they  not  found  such  fraud  they  would  have  been 
compelled  to  hold  the  certificate  of  title  issued  in 
the  name  of  Annable  indefeasible  as  against  the 
plaintiff;  following  their  view  of  the  decision  in 
Assets  Co.  V.  Mere  Roihi,^°'^  Wetmore,  C.  J., 
distinguished  Fish  v.  Bryce,  ante,  on  the  ground 
that  the  present  section  4  of  The  Land  Titles  Act 
as  it  appeared  in  the  Act  of  1894,  under  which  Fish 
v.  Bryce  was  decided,  concluded  with  the  words 
“or  over  equitable  interests  therein"  instead  of  with 
the  words  "for  which  certificate  of  title  has  been 
granted,"  and  dissented  fr.im  his  own  dictum  in 
regard  to  the  position  of  a  voluntary  transferee  in 
Turner  v.  Clark,  ante.  Johnstone,  J.,  agreed  with 
Wetmore,  C.  J.,  and  Lamont,  J,,  that  the  certificate 
of  title  in  the  hands  of  a  ^olunteer  without  fraud, 
was  indefeasible,  but,  not  differing  from  the  trial 
judge  as  to  his  finding  of  fact  in  regard  to  fraud, 
dissented  from  the  majority  in  the  full  court,  and 
moved  to  dismiss  the  appeal. 

Re  Moore  v.  Confederation  Life  Association^^’’ 
is  important  in  this  discussion  in  view  of  the  dictum 

5  V.  L.  R.  (E)  57.  10  V.  L.  R.  (E)  186. 

(1905)  A.  C.  176.  The  dictum  of  Mathers,  C.  J.,  in  Fonseca  v.  Jones, 
14  W.  L.  R.  148,  at  page  156,  as  to  the  api)Iicability  of  the  doctrine  of 
resulting  trusts  to  lands  under  the  system,  is  wider  than  necessary  for 
the  decision  of  that  case,  when  read  out  of  connection  with  the  actual 
facts. 

9  Man.  L.  R.  453. 
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that  The  Real  Property  Act  "makes  a  certificate  of 
title  final  at  each  stage/’  In  that  case  the  certificate 
of  title  in  favor  of  Emma  Beall,  executrix  and  devisee 
in  the  will  of  William  Beall,  was  subject  first  to 
•  incumbrances  made  by  William  Beall,  deceased, 
and  subsequently  to  two  incumbrances  being  a 
charge  on  the  interest  of  Emma  Beall  as  devisee 
only.  The  full  court  held  that  the  district  registrar 
could  not  go  behind  the  certificate  and  find  in  the 
executrix  a  power  of  sale  which  enabled  her  to  sell 
the  property  for  the  purpose  of  paying  debts  and 
legacies  and  thus  cut  out  the  two  latter  incumbrances. 

In  Syndical  Lyonnais  DuKlondykev.  McGrade,^°^ 
McGrade  as  a  creditor  brought  action  to  set  aside  a 
transfer  of  certain  lands  standing  in  the  name  of  the 
defendant  L.  D.  McConnell,  wife  of  the  defendant 
Edward  McConnell.  The  action  was  brought  under 
13  Eliz.  c.  5,  and  a  certificate  of  Us  pendens  was  filed, 
after  which  the  Syndicat  purchased  from  Mrs. 
McConnell.  It  was  held  that  the  registrar  had  no 
authority  to  file  a  certificate  of  Us  pendens,  but 
nevertheless  the  Syndicat  had  notice  of  the  claim 
of  the  plaintiff,  and  on  the  pleadings  as  they  stood, 
it  was  taken  necessarily  to  have  admitted  the  alle¬ 
gation  of  the  debt  and  that  McConnell’s  deed  to  his 
wife  was  for  the  purpose  of  defrauding  the  plaintiff 
and  the  other  creditors.  Nesbitt,  J.,  with  whom 
Sedgewick  and  Davies,  JJ.,  concurred,  adopted  the 
language  of  Bump  on  Fraudulent  Conveyances  that 
“if  anotlier  receives  the  property  with  notice  of  the  fraud,  he 
is  aiding  the  debtor  to  cheat  his  creditors  and  this  the  law 
never  tolerates.” 

The  case  was  remitted  to  the  trial  court  to  allow  the 
plaintiffs  to  plead  the  denial  of  the  debt  sued  on  and 
of  the  fraudulent  intent,  but  unless  this  were  estab¬ 
lished  the  plaintiff’s  action  was  to  succeed.  Idington, 
J.,  intimated  that  the  doctrine  of  Us  pendens  still 

108  36  S.  C.  R.  251. 
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applied  to  transactions  under  The  Land  Titles  Act, 
that 

"it  is  Konrcoly  correct  to  speak  of  Us  pendens  as  affecting  the 
purchaser  tlirough  the  doctrine  of  notice,  thougii  the  language  of 
courts  often  so  describes  its  operation.  It  affects  him  not 
because  it  amounts  to  notice  Init  because  the  law  does  not  allow 
litigant  parties  to  give  to  others  ])cnding  the  litigation  rights 
to  the  property  in  dispute,  so  as  to  prejudice  the  opposite 
party.”>“» 

But  this  observation  is  probably  one  of  those  with 
which  Nesbitt,  J.,  stated  he  did  not  agree. 

In  Williams  v.  the  defendant  was  the 

holder  of  a  certificate  of  title  obtained  through  an 
order  of'  foreclosure  in  proceedings  taken  under 
section  109  and  the  following  sections  of  The  Real 
Properly  Act.  This  foreclosure  was  opened  up  and 
the  plaintiff  allowed  to  redeem,  not  on  the  ground 
of  fraud,  but  purely  on  the  ground  that  in  the 
circumstances  of  that  case  equity  would  have  enabled 
the  mortgagor  so  to  claim  redemption  after  a  judg¬ 
ment  of  foreclosure  of  land  under  the  old  system. 
The  decision  turned  largely  upon  the  presence  in 
section  126,  at  the  time  the  case  was  decided,  of 
the  words  ‘‘or  over  mortgages,”  but  Anglin,  J.,  with 
whom  the  Chief  Justice  and  Girouard,  J.,  agreed, 
intimated  that  in  his  opinion  the  court  would  have 
the  right  upon  equitable  grounds  outside  of  sections 
76  and  71 

"to  order  the  cancellation  of  a  certificate,  at  all  events  where 
rights  of  a  third  party  holding  the  status  of  a  bona  fide  pur¬ 
chaser  for  value,  had  not  intervened.” 

No  attempt  will  be  made  here  to  quote  the 
Australian  decisions  which  are  numerous  and  some 
of  which  will  be  referred  to  incidentally  in  the 
following  pages.  They  exhibit  the  same  divergent 
views  as  do  the  Canadian  cases.”^ 

Quoted  from  Bellarmj  v.  Sabine,  1  DeG.  &  J.  566. 

44  S.  C.  R.  1. 

See  Hogg,  page  825  and  following. 
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The  facts  in  Gibbs  v.  Messer"^  will  be  found  by 
reference  to  the  case  in  the  Appendix.  For  the 
purpose  of  this  discussion  the  important  feature 
of  the  case  is  the  statement  therein  contained  of  the 
scope  of  the  Acts  on  page  254  of  the  report,  as  follows : 
“The  ra.ain  ol)jcct  of  the  Act  and  the  legislative  scheme  for 
the  attainment  of  that  object,  appear  to  them  (their  lordships) 
to  be  ecpially  plain.  The  object  is  to  save  persons  dealing 
with  registered  proprietors  from  the  trouble  and  expense  of 
going  beliind  the  register  in  order  to  investigate  the  history  of 
their  author’s  title  and  to  satisfy  themselves  of  its  validity. 
That  end  is  accomplished  by  providing  that  everyone  who 
purchases,  Imiafide  and  for  value,  from  a  registered  proprietor 
and  enters  his  deed  of  transfer  or  mortgage  on  the  register, 
shall  thereby  acquire  an  indefe.'isible  right,  notwithstanding 
the  infirmity  of  his  author’s  title.” 

The  facts  in  Assets  Co.  v.  Mere  Roihi^^^  are 
lengthy  and  complicated  and  the  reader  is  again 
referred  to  the  report  of  the  case  in  the  Appendix. 
This  decision  is  a  veritable  mine  of  dicta  on  the 
construction  of  the  Torrens  Acts.“‘‘  That  part  of 
the  decision  particularly  in  point  in  this  discussion 
is  in  regard  to  Waingaromia  No.  3,  where  “the 
company  produced  to  the  district  land  registrar  a 
warrant  from  the  Governor  of  the  Colony  on  May  7, 
1889,”  and  obtained  the  registration  of  their  title. 
It  was  contended  that  the  warrant  was  invalid 
because  founded  on  an  invalid  order  made  by  the 
Native  Land  Court.  The  Assets  Company  were 
the  first  owners  to  obtain  registration  on  the  per¬ 
manent  register.  Their  vendors  had  been  registered 
on  the  provisional  register,  in  which  case 
“the  estate  or  interest  of  a  proprietor  of  any  estate  or  interest 

(1891)  A.  C.  248. 

(1905)  A.  C.  176. 

The  language  of  Lord  Halsbury  in  Quin7i  v.  Lealham,  (1901)  A.  C., 
at  page  506,  as  follows:  “The  judgment  must  bo  read  as  applicable 
to  the  principal  facts  proved  or  assumed  to  be  proved,  since  the 
generality  of  the  exirressions  which  may  be  found  there  are  not  intended 
to  be  e.xpositions  of  the  whole  law  but  governed  and  qualified  by  the 
particular  facts  of  the  case  in  which  such  e.xpressions  arc  to  be  found," 
should  be  kept  in  mind. 
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oil  Iho  pi'ovisioiiiil  I'OKistci'  sliall  l)0  iiKlcl'etusible  only  iigaiiist 
till'  iKTSoii  nainad  iii  Mic  orifi;iiial  roaoipfc  or  order/'"'’ 
and  it  w-m  tlioroforc  contended  and  held  in  tJie  court 
beloiv  that  if  tlic  hrst  title  on  tlic  jirovisional 
j’cgister  was  voidable  by  the  natives,  those  natives 
retained  that  right  again, st  each  successive  owner  in 
the  provisional  register  and  the  Assets  Comjjany, 
obtaining  title  from  a  person  on  that  register, 
obtained  no  better  title  than  such  person  as  against 
the  natives;  that  the  mere  fact  of  the  issue  of  a  cer¬ 
tificate  of  title  on  the  jiermanent  register  to  the 
company  gave  them  no  such  additional  ijrotcction 
against  these  original  invalidities.  But  in  the  absence 
of  actual  fraud,  the  meaning  of  Avhich  Avill  be  dis¬ 
cussed  later,  their  lordships  held  that  the  certificate 
of  title  issued  to  the  company  Avas  unimjAoachablc. 
They  said : 

“Tlic  sections  inakiiif!;  rcoisl erod  certificates  conclusive 
evidence  of  title,  are  too  clear  to  be  got  o\nn',” 
and  that 

“in  dealing  with  actions  between  jiriAuitc  individuals,  their 
lordships  arc  unalile  to  draw  any  distinction  between  the  first 
registei-ed  owner  and  any  others;” 
and  in  regard  to  the  judgment  of  Lord  Watson  in 
(Jihbs  V.  Messer, 

“there  is  nothing  in  his  judgment  in  favor  of  the  view  that 
file  original  registered  owner  claiming  from  a  real  person,  does 
not  get  a  good  title  against  everyone,  execjit  in  the  cases 
specially  mentioned  in  the  Act,  fraud  being  one  of  them,” 
and 

“this  provision  taken  in  connection  with  those  already  referred 
to,  went  far  to  show  that  except  in  the  excepted  cases,  the 
registered  certificate  was  to  be  conclusive  and  that  the  remedy 
of  persons  Avrongfully  deprived  of  their  property  Avas  to  obtain 
damages  from  the  wrong-doers.” 

“^Section  4.5,  Land  Transfer  Act  lSSf>,  Now  Zealand.  4'he  provisional 
regt.-itor  in  Now  Zealand  corre.sponds  in  eirect  to  the  register  of  posses¬ 
sory  titles  in  Ontario  and  of  absolute  fees  in  British  Columbia;  while 
the  “permanent  register”  is  identical  with  the  “register”  in  the 
prairie  provinces,  the  register  of  “absolute  fees”  in  Ontario  and  of 
“indefeasible  fees”  in  Briti.sh  Columbia. 
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The  question  at  issue,  as  it  were,  in  regard  to 
the  effect  and  meaning  of  a  certificate  of  title  is 
between  two  opposing  views— or  at  least  opposing 
in  the  sense  that  one  goes  further  than  the  other. 
The  first  view  fixes  attention  upon  the  transaction 
between  the  registered  owner  and  the  person  about 
to  acquire  his  registered  interest,  and  holds  that  in 
such  transaction  the  holder  of  the  certificate  of  title 
is  enabled,  if  the  nature  of  the  transaction  according 
to  the  ordinary  rules  of  equity  and  law  permits  it, 
to  confer  on  the  holder  of  the  new  certificate  of 
title  indefeaaihly  as  good  a  title  as  the  holder  of  the 
first  mentioned  certificate  had  prima  facie  on  the 
register;  but  this  view  docs  not  touch,  in  the  hands 
of  the  holder  of  the  new  certificate  of  title,  any 
equities  arising  in  the  transaction  itself.  As  the 
bona  fide  purchaser  for  value  without  notice  is  the 
only  person  against  Avhom  no  equity  in  such  a 
transaction  can  arise,  this  view  or  theory  is  often 
called  the  “bona  fide  purchaser”  theory.  The  second 
or  “absolute”  theory,  which  is  not  really  opposed  to  the 
first  view,  but  includes  it  and  goes  farther,  fixes  atten¬ 
tion  not  on  the  transaction  and  upon  the  relation  of 
one  certificate  to  its  successor,  but  upon  the  new 
certificate  of  title  as  evidence  of  the  absolute  and 
indefeasible  title  of  the  holder  thereof  Avhich  cannot 
be  attacked  except  upon  grounds  specifically  stated 
in  the  Act.  The  charter,  if  it  may  -be  so  called,  of 
the  first  view,  is  found  in  the  last  cited  quotation 
from  Gibbs  v.  Messer,  and  of  the  second  view  in 
quotations  cited  from  Assets  Co.  v.  Mere  Roihi. 
The  difference  in  the  two  views  may  perhaps  be 
clearly  pointed  out  by  reference  to  the  case  of 
Coventry  v.  Amiable,  ante.  There  Annable,  accord¬ 
ing  to  the  facts  as  found  by  the  trial  judge,  obtained 
his  certificate  of  title  without  giving  value,  but 
without  fraud.  Upon  the  first  theory,  following  the 
language  used  in  Fish  v.  Bryce,  ante,  Annable,  being 
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a  volunteer,  was  in  no  better  position  than  his 
transferor,  who  was  a  trustee  for  Coventry,  and 
hence  also  was  Annable.  But  the  Full  Court  of 
Saskatchewan  adopted  the  second  theory,  holding 
in  effect  that  they  were  not  at  liberty  to  examine,  on 
equitable  grounds,  the  transaction  by  which  Annable 
got  his  certificate  of  title,  but  that  they  were  bound 
by  the  fact  that  he  had  a  certificate  of  title,  and  that 
it  could  only  be  attacked  on  the  grounds  mentioned 
in  the  Act.  Hence  to  let  in  the  plaintiff  to  recovery 
of  the  land  they  reversed  the  findings  of  fact  by  the 
trial  judge,  and  found  actual  fraud.  In  taking  this 
view  of  the  Act  they  felt  themselves  bound  by  the 
decision  in  Assess  Co.  v.  Mere  Roihi,  and  it  is  evident, 
therefore,  that  unless  the  New  Zealand  Land  Transfer 
Act  1SS5,  under  which  that  case  arose,  can  be  di.s- 
tinguished  from  the  Canadian  Acts,  there  is  no 
object  in  going  back  of  this  Privy  Council  decision. 
An  examination  of  the  Acts  will  disclose  the  fact 
that  in  principle  they  are  the  same,  and  that  the 
differences  in  wording  are  not  sufficient  to  effect  any 
radical  difference  in  construction.  And  it  is  sub¬ 
mitted  that  in  the  same  way  as  the  Privy  Council 
found 

“the  sections  making  the  registered  certificates  conclusive 
evidence  of  title  are  too  clear  to  be  got  over,” 
the  rules  laid  down  by  the  Priv}^  Council  for  the 
construction  of  the  Act  are  likewise  too  clear  to  be 
got  over. 

It  must,  however,  be  admitted  that  the  view 
here  suggested,  that  is  to  say,  the  second  of  the 
theories  just  discussed,  as  being  the  proper  view  to 
be  adopted  under  the  construction  of  the  Torrens 
Acts,  did  not  appear  to  commend  itself  to  the 
Supreme  Court  of  Canada  in  Williams  v.  Box,  ante. 
That  decision,  however,  turned  on  the  specific  lan¬ 
guage  of  The  Real  Property  Act  in  regard  to  mort¬ 
gages.  The  Assefs  Co.  v.  Mere  Roihi  decision  was 
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nofc  rofcrrcd  to  in  tlio  judgment,  although  it  was 
discussed  on  the  argument  and  in  the  court  below. 

Adoi)ting  for  tlie  purpo.scs  of  discussion  the; 
second  theory  and  in  view,  therefore,  of  the  numerous 
decisions  already  referred  to  on  ])agcs  lM-7  holding 
that  e(]uitab]e  rights  are  still  available  inuh'r  the 
Act,  the  (question  then  arises,  what  are  tliose  I'iglils 
and  equities  which  may  be  enforced  against  the 
registered  owner? 

First,  there  is  nothing  either  in  the  Acts  or  in 
any  of  the  decisions  to  suggest  that  a  certificate  of 
title  is  intended  to  be,  as  it  Avere,  in  the  nature 
of  a  continuing  charter  of  rights  in  favor  of  the 
registered  owner,  enabling  liim  to  defeat  in  (.crests, 
equitable  or  othcrAvise,  arising  by  his  own  acts. 
The  certificate  is  only  conclusive  in  Manitoba  as  of 
its  date,  and  in  the  other  jurisdictions  as  of  the  date 
of  the  last  registration  tlicreon,  AA'hich  is  the  same 
jAcriod  of  time  as  the  date  of  the  certificate  in  Adani- 
toba.  To  liold  othcrAvisc  Avould  in  cfTcct  rendei’  the; 
certificate  of  title  a  thing  to  bo  avoided,  as  it  Avould 
render  it  impossible  for  a  registered  OAvner  to  bind 
his  interest  in  the  land  excepting  by  a  registered 
disposition.  But  secondlAq  as  of  the  date  of  the 
certificate,  there  are  only  three  grounds  on  Avhich 
action  can  be  taken  to  affect  the  interest  of  a  regis¬ 
tered  OAvner.  They  arc: 

(1)  Under  any  of  the  exceptions,  reservations 
or  special  cases  mentioned  in  the  Acts. 

(2)  Under  any  of  the  incumbrances  entered  on 
the  certificate  of  title. 

(3)  Upon  grounds  of  fraud. 

Until  placed  under  one  of  these  heads,  no 
unregistered  equity  can  find,  as  it  AA'cre,  a  footing  to 
attack  the  registered  interest,  and  the  only  heading 
under  Avhich  an  “equity”  may  come  is  under  the 
heading  of  fraud.  In  other  AA’ords,  “equities,” 
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"equitable  interests”  or  "riglits”  arising  against  or 
attaching  to  the  interest  of  the  prior  owner,  or 
arising  in  connection  with  the  transaction  whereby 
the  owner  of  the  certificate  of  title  acquired  his 
interest,  can  only  bo  let  in  to  attach  themselves  to 
the  estate  of  the  present  registered  owner  on  the 
ground  of  fraud  on  his  jairt  or  that  it  would  be 
fraudulent  on  his  part  to  defeat  them. 

This  involves  careful  consideration  of  what  is 
fraud  under  the  Acts  and  particularly  of  the 
relationship  bcwccn  notice,  or  knowledge,  and  fraud. 
The  difficulties  arising  in  this  connection  under  the 
Acts  were  stated  so  excellently  in  an  early  New 
Zealand  decision  that  we  give  a  rather  extended 
quotation. 

“But  (he  title  has  been  roKisiered  under  tlie  provisions  of 
The  Land  Transfer  Ad  IS70;  and  the  plaintiff  company  invokes 
the  i)rotection  of  section  119  as  a  hnna  fide  transferee  under 
tliat  seclion.  That  section  jirovidcs  tliat  transferees  .shall  not 
‘be  affected  by  notice  direct  or  con.structive  of  any  i.rust  or 
unrcKistercd  interest  *  *  except  in  the  ca.se  of  fraud; 

and  further  that  the  knowledge  that  any  such  trustor  unregi.s- 
lered  interest  is  in  existence  shall  not  of  itself  be  imputed  as 
fraud.’  It  is  api)arcnt  from  these  terms  that  whilst  the  legis¬ 
lature  does  not  intend  to  confer  immunity  in  all  cases  on 
purchasers  who  arc  guilty  of  what  in  reference  to  transactions 
of  this  nature  has  been  hitherto  considci'cd  as  fraud,  yet  it  docs 
ini  (>nd  to  narrow  the  cla.ss  of  cases  in  which  fraud  is  imputable 
to  a  purchaser.  Since  the  decision  of  Le  Neve  v.  Le  Neve,  2  Wh. 
&  Tu.  L.  C.  32;  Amb.  43G,  nearly  140  years  ago  on  the  English 
Lands  Registration  Acts,  it  has  been  cstablislied  law  that,  in 
the  words  of  Lord  Hardwicko,  ‘the  person  who  purchases  an 
estate  (although  for  valuable  consideration)  after  notice  of  a 
prior  cciuitablc  right  makes  himself  a  mala  fide  purchaser;’  and 
through  the  doctrine  of  constructive  notice,  courts  of  equity 
have  extended  the  legal  imputation  of  fraud  to  cases  in  which 
no  actual  fraud  exists.  Section  119  clearly  exprc.sses  the  inten¬ 
tion  to  altci'  the  rule  of  equity.  The  term  ‘fraud’  as  used  in 
the  section  must  bo  understood  as  moaning  actual  fraud,  and 
as  excluding  at  least  all  those  cases  in  which  neither  the 

Natinral  Bank  v.  N'alional  Mortgage  and  Agency  Co.,  3  N.  Z.  L.  R. 
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purchnaer  nor  hia  ugont  in  Uic  purcluiao  Ima  ticlual  knowledge  of 
any  prior  equitable  title.  Therefore  to  a  large  extent  (whether 
altogether  or  not  I  need  not  consider)  the  statute  puts  an  end 
to  the  operation  of  tlie  doctrine  of  constructive  notice.  Beyond 
this,  section  119  in  express  terms  does  away  with  the  legal 
inference  of  fraud  from  knowledge  of  the  mere  cxistenoc  of  a 
prior  equitable  interest.  But  after  excluding  all  cases  of  mere 
constructive  notice  and  all  cases  where  the  knowledge  of  tlie 
purchaser  docs  not  extend  beyond  information  that  some 
equity  exists  in  third  parties  which  may  not  be  consistent  with 
the  proposed  transfer,  the  language  of  the  section  seems  to 
require  that  to  some  extent  other  cases  of  actual,  or,  as  the 
statute  c.alls  it,  'direct  notice’  which  have  heretofore  been 
regarded  as  cases  of  fraud  shall  no  longer  be  deemed  to  have 
that  character.  The  difficulty  lies  in  determining  the  exact 
limit  in  this  respect  of  the  operation  of  the  provision.  Cases 
of  bona  fide  mistakes  seem  to  come  within  the  protection  of  the 
clause.  But  amongst  tlie  residuary  cases,  after  excluding  all 
which  have  been  mentioned,  it  is  to  be  remembered  there  may 
be  transactions  involving  gross  actual  fraud  on  the  part  of 
both  transferor  and  transferee.  In  many  instances  the  rule 
of  equity  that  notice  is  fraud,  must  be  recognized  as  consen¬ 
taneous  with  the  principles  of  common  morality;  for  it  may 
be  an  act  of  downright  dishonesty  knowingly  to  accept  from 
the  registered  owner  a  transfer  of  property  which  ho  has  no 
right  to  dispose  of.  A  transfer  by  the  trustee  whose  name  is 
on  the  register  may  even  be  a  fraudulent  conversion  of  a  crimi¬ 
nal  character,  and  the  purchaser  may  be  actually  confederated 
with  the  vendor  to  effect  the  fraud.  Such  a  purchaser  as  thi.s 
it  was  certainly  not  intended  to  shelter.  Between  an  extreme 
case  of  this  kind,  and  one  in  which  the  purchaser  has  a  mere 
hint  of  some  possible  irregularity  in  the  execution  of  a  trust, 
there  may  be  an  indefinite  number  of  cases  differing  in  their 
circumstances,  and  ranging  from  a  high  degree  of  moral  tur¬ 
pitude  to  transactions  which  in  a  moral  point  of  view  are 
unobjectionable.  All  the  cases  where  there  is  notice  are  treated 
as  fraudulent  by  the  former  rule  of  equity.  But  this  rule  being 
abolished  for  the  purpose  of  the  Act,  it  will  be  at  some  time 
necessary  to  settle  what  is  to  be  the  new  criterion  of  fraud,  and 
the  line  will  have  to  be  exactly  drawn.  The  statute  absolutely 
requires  that  a  iiew  rule  shall  be  followed,  but  unfortunately 
leaves  it  to  the  judicial  interpreters  of  the  Act  to  define  the 
terms  of  that  rule  as  they  best  can  within  the  limits  vaguely 
indicated  by  the  exception  of  fraud.” 
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From  this  decision  to  the  last  jironounccmcnt 
of  tlic  highest  court  of  the  Emjiire  is  not  as  great 
an  advance  as  might  be  supposed. 

"Fuftlicr,  it  appears  io_  their  lordships^  that  fraud  _ which 
must  be  proved  iu  order  to  invalidate  the  title  of  a  registered 
purchaser  for  value,  whether  he  buys  from  a  prior  registered 
owner  or  from  a  person  claiming  under  a  title  certilled  under 
The  N alive  Land  Ads,  must  be  brought  homo  to  the  person  whoso 
registered  title  is  impeached,  or  to  his  agents.  Fraud  by  persons 
from  whom  he  claims  does  not  affect  him  unless  knowledge  of 
it  is  brought  homo  to  him  or  his  agents.  The  mere  fact  that  ho 
might  have  found  out  fraud  if  ho  had  been  more  vigilant  and 
had  made  further  inquiries  which  he  omitted  to  make,  does 
not  of  itself  prove  fraud  on  his  part.  But  if  it  bo  shown  that 
his  suspicions  were  aroused  and  that  he  abstained  from  making 
inquiries  for  fear  of  learning  the  truth,  the  case  is  very  different 
and  fraud  may  properly  be  ascribed  to  him.”"' 

This  latter  decision  forms  an  c.xccllcnt  basis 
from  which  to  work  in  any  given  case.  Fraud 
under  the  Acts  means  actual  moral  fraud  involving 
some  actual  turpitude  or  dishonesty.^®  It  is  safe 
to  say  that  there  will  never  be,  and  it  would  be 
most  unwise  to  attempt,  a  complete  analysis  and 
classification  of  all  possible  cases  of  fraud.  At  best 
one  may  attempt  only  a  classification  of  such  cases 
as  may  be  gathered  from  the  reported  decisions. 

1.  Fraud  must  be  brought  home  to  the  registered 
owner.  Fraud  by  the  persons  from  whom  the 
registered  owner  claims  docs  not  affect  him  unless 
knowledge  of  it  be  brought  home  to  him  or  his 
agents.^®  In  so  far  as  Gibbs  v.  Messer,  where  the 
mortgagee  under  a  forged  mortgage  from  a  regis¬ 
tered  owner  who  had  also  been  registered  through 
forgery,  was  held  to  have  no  valid  title,  although 
no  fraud  or  mala  fides  was  brought  home  to  him. 


”  Assets  Co.  V.  Mere  Roihi,  (1905)  A.  C.  176. 

Syndicat  Lyonnais  v.  McGrade,  36  S.  C.  R.  251;  Independent  Lumber 
Co.  V.  Gardiner,  3  S.  L.  R.  140;  Wolfson  v,  OldfieU,  18  W.  L.  R.  449; 
Chapman  v.  Edwards,  1  W.  W.  R.  59;  Hudson’s  Bay  Co.  v.  Kearns 
and  Rowling,  4  B.  C.  R.  536.  And  compare  Derry  v.  Peek,  14  A.  C.  337. 
Asse/s  Mer^Roihi,  74  L.  J.  P.  C.,  at  page  60.  Cullen  v.  Thomp- 
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is  opposed  io  tills  view,  it  is  explained  in  the  doeision 
in  yl6'«e/.s'  Co.  v.  Mere  Huihi  on  the  grounds  that 
‘'forgery  is  niore_  thiin  fraiul  and  gives  rise  to  con¬ 
siderations  iieculiar  to  ilself.”  Persons  dealing  on 
the  faith  of  the  register  with  real  registered  owners 
come  within  the  protection  of  the  section  jiroviding 
tiiat  “except  in  the  case  of  fraud  of  such  person,  no 
person  contracting  or  de.aling  with  or  taking  or 
projiosing  to  lake  an  instrument  from  a  registered 
owner,  shall  be  required  or  in  any  manner  concerned 
to  iiKiuire  into  or  ascci'tain  the  circumstances  under 
or  the  consideration  for  which  such  owner  or  any 
])revious  owner  is  or  was  registered  in  order  so  to  be 
affected  by  notice,  dirc'ct,  im])lied  or  constructive  of 
any  trust  or  unregistered  interest.”'-'’ 

2.  Upon  this  view  of  the  effect  of  the  certificate 
of  title  the  decision  in  /feems  v.  KonseJmr, 
must  be  siqijiortcd  on  tJie  grounds  that  it  is  fraud¬ 
ulent  to  rely  on  the  title  conferred  by  a  certificate  of 
title  in  relation  to  Avhat  might  be  called  an  accidental 
accretion  or  betterment  of  the  interest  of  any 
party  therc'to,  knowing  that  others  are  thereby 
deiirived  of  their  lights,  although  no  active  steps 
have  been  takcai  to  di'pi'ive  them  of  such  rights. 
In  that  case  Peeves  ck  Co.,  through  the  action  of  the 
registrar,  which  action  so  far  as  the  registrar  Avas 
concerned,  Avas  right,’--  found  themselves  first  mort¬ 
gagees  by  reason  of  the  fact  that  the  defendant 
Lavinia  liiddell,  the  first  mortgagee,  had  taken  a 
transfer  to  herself  and  the  registrar  liad  merged  her 
first  mortgage,  leaving  the  former  second  mortgage 
of  llcevcs  &  Co.  as  a  first  mortgage.  The  basis  of 
the  actual  decision  Avas  that  Reeves  &  Co.  Avere  not 
acting  on  the  faith  of  the  register.  This  ground  of 
decision  is  satisfactory  upon  the  view  of  a  certificate 

M.in.  91;  Sask.  1G2;  Alta.  13.5;  Doin.  1G7. 

2  S.  L.  I{.  125.  Sco  pa;;(:  156. 

>==  Re  Ruldell,  7  W.  L.  11.  301. 
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of  iiilo  US  conclusive  only  in  favor  of  a  hona  Jlde 
purciiascr  for  value,  l)uL  upon  ilie  viinv  of  its  absolute 
coiiclusiveness  excepiin}>;  froin  attack  on  one  of  the 
aTounds  spccilically  pointed  out  in  the  Acts,  it  is 
more  consistent  to  read  fraud  into  any  attempt  on 
the  part  of  Reeves  &  Co.  to  rely  on  such  new  certifi¬ 
cate  of  title.  But  in  an  Australian  ca,se,  where  A 
was  in  ]iosscssion  of  one  piece  of  land  and  B  of 
another,  but  by  mistake  the  registered  ownership 
was  revel’, sed  and  B  was  the  regi.stcred  owner  of  A's 
land,  which  was  a  more  valuable  piece,  and  there¬ 
upon  B  sold  the  land  of  which  he  was  the  registered 
owner  to  C,  who  had  full  knowledge,  and  C  brought 
an  action  of  ejectment  against  A,  A'Bcckett,  J.,  said: 

"Tlic  conduct  of  tlic  pliuiitifl's  in  buying  tli.'it  intorcHt  I 
tliink  was  not  fraud.  Tlu!  conduct  of  Wliii(!  and  tlic  i)or.sons 
Avlio  bouglit  from  him  miglit  indicate  a  very  low  mor.al  percep¬ 
tion,  but  1  do  not  think  it  w.as  fraud  within  the  meaning  of 
section  ,50  of  The  Trenisfer  of  Lond  Sloliite  No.  301.”'“ 

3,  The  princiital  is  affected  by  the  fraud  of  his 
agent,  not  on  the  ground  of  notice,  but  because  he 
cannot  retain  the  benefit  of  the  transaction  which  his 
agent  has  obtained  by  fraud.  "The  princijial  and 
the  agent  arc  one,  tind  it  does  not  signify^  which  of 
them  made  the  incriminating  statement,  or  which  of 
them  jmssessed  the  guilty  knowledge.”^-'  This  state¬ 
ment  of  the  law  is  also  imiilied  rather  than  directly 
.stated  in  a  iwssage  from  the  decision  in  yRssc/.s  Co.  v 
Mere  Roihi: 

“Fraud  by  persons  from  wliom  he  (the  registered  purchaser 
for  value)  claims,  does  not  affect  him  unless  knowledge  of  it  is 
brought  home  lo  liim  or  his  agent.” 

4.  The  jicrson  claiming  hona  fide  under  an  invalid 
court  order  cannot  have  his  title  defeated  on  the 

™  IjuIt.  V.  Jimcs,  l.j  V.  L.  R.  72S.  And  see  Coo/.'c  v.  Union  Bank,  14 
N.  S.  W.  Eq.  280. 

Wi)lf.inn  V.  Oldfield,  IS  W.  L.  R.  440,  at  pap;o  4.55.  Rob.son,  J.,  quoting 
from  Pearson  v.  Dublin  Corporation,  (1007)  A.'  C.  351.  See,  also, 
Carden  v.  Gillctl,  13  N.  Z.  L.  R.  C.  A.  457;  Ecclcs  v.  Hall,  13  N.  Z. 
L.  R.  C.  A.  433. 
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grounds  of  fraud  or  otherwise.  This  is  clearly  laid 
down  in  the  decision  in  /Issete  Co.  v.  Merc 
In  Manitoba  by  reason  of  the  proviso  to  section  52, 
such  an  irregular  order  has  small  chance  of  regis¬ 
tration. 

5.  Duress  and  undue  influence  are  species  of  the 
actual  fraud  required  under  the  Acts  to  invalidate  a 
certificate  of  title.  In  Grahn  v.  Liiwin/'^^  while  the 
certificate  of  title  was  held  good,  Wetmore,  C.  J., 
said  that 

“apart  from  undue  influence,  no  fraud  was  proved;” 
but  then  proceeded  to  find  that  there  was  not  undue 
influence,  evidently  implying  that  had  he  found 
such  undue  influence,  he  would  have  had  to  set  aside 
the  certificate  of  title.  In  Kolp  v.  the  actual 

word  “fraud”  is  not  used.  Lament,  J.,  found  that 
the  transfer  was  executed  under  duress  and  at  an 
undervalue,  and  therefore  the  transaction  could  not 
stand,  and  the  plaintiff  transferor  was  entitled  to 
have  the  certificate  of  title  of  the  transferee  can¬ 
celled  and  a  new  certificate  issued  to  himself.  It  is 
submitted  that  it  is  quite  within  the  definition  of 
“fraud”  under  discussion,  to  class  the  obtaining  of 
a  transfer  by  duress  under  that  heading,  but  in  the 
same  case  Lamont,  J.,  intimated  that  even  without 
duress  the  transaction  could  not  have  stood.  The 
plaintiff  was  a  woman  in  distress,  had  no  independent 
advice  and  sold  at  an  undervalue,  and  the  learned 
judge  quoted  with  approval,  as  applicable  to  the 
case,  the  dictum  that 

“where  a  purchase  is  made  from  a  poor  and  ignorant  man  at  a 
considerable  undervalue,  the  vendor  having  no  independent 
advice,  a  court  of  equity  will  set  aside  the  transaction.”‘28 
It  may  be  that  undervalue  and  lack  of  independent 
advice  may  be  evidences  of  actual  fraud,  but  it  is 

Followed  in  Walters  v.  Riddeford,  25  N.  Z.  L.R.  S.  C.  532. 

19  W.  L.  R.  144. 

^  19  W.  L.  R.  709. 

“8  Quoted  from  Fry  v.  Lane,  40  Ch.  D.  313. 
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submitted  that  the  sotting  aside  of  a  certificate  on 
those  grounds  alone,  not  considered  as  fraud  but 
purely  by  reason  of  their  application  In  equity,  is 
going  far,  in  view  of  the  holding  of  the  same  judge  a 
month  previously  in  Coveniry  v.  AnnahM'^'^  that  by 
reason  of  the  provisions  of  The  Saskatchewan  Land 
Titles ^  Act  the  court  was  powerless  to  apply  the 
doctrine  of  equity  that  a  voluntary  transferee  held 
the  land  upon  the  same  trusts  as  his  transferor. 

0.  The  most  serious  question  in  regard  to  fraud 
under  the  Acts,  is  the  effect  of  notice  as  evidence  of 
fraud.  As  already  stated,  since  the  decision  of 
Le  Neve  v.  Le  Neve,  ante,  the  maxim  upon  which 
courts  of  equity  have  acted  is  that  “notice  is  fraud.” 
On  the  other  hand,  the  Acts  say  that  a  person  acquir¬ 
ing  an  interest  from  a  registered  owner  shall 
“not  be  affected  by  notice  direct,  implied  or  constructive  of 
any  trust  or  unregistered  interest,  any  rule  of  4w  or  equity  to 
the  contrary  notwithstanding,” 
and  that 

“the  knowledge  that  any  trust  or  unregistered  interest  is  in 
existenee,  shall  not  of  itself  be  imputed  as  fraud.”*®® 

It  is  clear  that,  whatever  this  enactment  may  mean, 
although  it  may  not  be  the  mere  fact  of  notice  which 
imputes  the  fraud,  still 

“there  can  be  no  question.  If  there  is  a  valid  contract  affecting 
an  estate  and  the  estate  is  sold  expressly  subject  to  that  contract 
it  would  be  a  distinct  moral  fraud  in  the  purchaser  to  repudiate 
the  contract  and  the  Act  does  not  protect  moral  hand;”*®* 
and  without  going  so  far,  if  a  purchaser  acquires  an 
interest  with  knowledge  that  some  other  interest 
theretofore  acquired  will  be  defeated,  or 
“with  knowledge  that  another  person  is  also  taking  steps  to 
effect  registration  in  respect  to  the  same  property,  he  can 
hardly,  under  any  eircumstances,  be  otherwise  than  dishonest 
and  fraudulent.”*®® 

*®=  1  W.  W.  R.  14S. 

‘3»  Man.  91;  Sask.  162;  Alta.  135;  Dom.  167. 

“I  Thompson  v.  Finlaij,  5  N.  Z.  L.  R.  S.  C.  203. 

132  Hogg,  Ownership  and  Encumbrance  of  Registered  Land,  page  151, 
quoted  with  approval  in  Independent  Lumber  Co.  v.  Gardiner,  3  S.  L.  R . 
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In  Hooper  v.  Smilli,,  cnile,  pnpjc  15:3,  theorfcct  of 
notice  was  not  clociclocl.  Talker  v.  Carrigan,  ante, 
is  an  extreme  ease  of  the  effect  of  notice,  and  unless 
a  finding'  of  fraud,  tliougli  nowhere  mentioned,  is 
to  bo  implied,  the  decision  seems  to  run  contrary  to 
the  plain  and  unequivocal  wording  of  the  Acts  and 
cases.  The  decision  of  the  8u]3remo  Court  of 
Canada  in  Syndicat  Lyonnais  v.  McGrade}^’'^  turned 
on  the  pleadings.  The  defendant  Syndicat,  regis¬ 
tered  owner,  on  the  pleadings  as  they  stood  was 
necessarily  taken  to  have  admitted  that  the  land 
was  transferred  by  the  defendant  McConnell  to  his 
wife  in  fraud  of  creditors,  and  it  was  held  by  the 
Supreme  Court  of  Canada  that  by  the  registered 
owner  taking  with  knowledge  of  these  facts,  he  made 
himself  an  abettor  of  the  fraud.  On  the  other  hand, 
in  Slum  v.  Baity,  ante,  notice  which  Avould  have  been 
sufficient  in  a  court  of  equity  under  the  old  law  was 
held  ineffective  as  against  tlie  registered  owner. 
Independent  Lumber  Co.  v.  Gardiner,  ante,  adds  little 
to  the  discussion  of  the  subject,  except  the  approval 
of  the  dictum  already  quoted,  that  it  is  difficult  to 
understand  how  the  taking  with  notice  that  another 
person  is  attempting  to  register  an  adverse  interest 
can  be  otherwise  than  fraudulent. 

Constructive  fraud  based  on  a  presumption  of 
knowledge  of  the  law  is  insufficient.^^'^ 

“The  mere  kiiowlcclKo  tluit  ;i  claim  has  beeu  made  which 
miglit  or  miglit  not  prove  valid,  Init  whicli  tlic  claimant  has 
taken  no  steps  to  make  good,  is  not  fraud  within  tiie  meaning  of 
the  section.” 

Mere  notice  of  irregularities  accompanied  by  a 
presumption  of  knowledge  of  the  law  is  insufficient.^^'' 
In  the  Australian  jurisdictions  and  New  Zealand  a 
very  considerable  number  of  eases  are  reported 

1”  36  S.  C.  R.  251. 

'^Nicholson  v.  Bmik  of  Neiu  Zealand,  12  N.  Z.  L.  R.  427:  Grcnory.v. 
Algor,  15  A.  L.  T.  22.  >  J  J 

George  v.  Ausl.  Mutual  Provident  Societij,  4  N.  Z.  L.  R.  S.  C.  165; 
Kny  V.  Price  and  others,  24  N.  Z.  L.  R.  291. 
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will]  the  question  oi'  notice  and  Jraud.  It 
seems  often  hard  to  harmonize  the  decisions  in  the 
light  of  the  facts^  but  it  will  be  found  that  th(! 
same  principle  runs  consistently  throughout  the 
decisions  whatever  may  bo  the  ap].)arent  conflict  in 
the  result. ''.riiat  i)rincij)le  is  that  fraud  means 
actual  moral  fraud,  moral  turpitude,  active  dis¬ 
honesty — not  even  passive  dishonesty,  if  the  term 
may  bo  used,  unless  such  amount  to  a  Avilful  deter¬ 
mination  not  to  knoAV  the  truth;  and  unless  the 
notice  in  (luestion,  in  any  given  set  of  facts,  is  such 
as  to  render  the  conduct  of  any  party  ignoring  it 
fraudulent  Avithin  the  moaning  of  fraud  so  defined, 
it  is  unavailing. 

Illustrative  of  the  difficulty  in  harmonizing  the 
cases  it  may  be  pointed  out  that  in  Hooper  v. 

Grefiory  y.  Alger,  orUe,  in  Affetoria  is  sot  over  against 
J^ocher  x.  Hoivlclt'''^^  in  Noav  Zealand  as  authority,  the 
foi'iner  against  the  latter,  that  “in  the  absence  of 
fraud  on  the  ]iart  of  the  holder  of  a  certificate  of 
title,  his  title  Avill  prevail  over  an  unregistered  in¬ 
terest,  even  though  he  had  notice  of  such  interest  be¬ 
fore  he  obtained  the  certificate  of  title.”  But  Avhilo  in 
the  Affetorian  case  the  judges  carefully  explained 
t  hat  they  found  the  conduct  of  the  defendant,  though 
exhibiting  ignorance  of  the  laAv,  not  fraudulent  as 
above  defined,  on  the  other  hand  in  the  Ncav  Zealand 
case,  it  is  evident  that  it  Avas  not  intended  to  give 
effect  to  the  knoAAdedge  of  the  mere  existence  of  a 
trust.  AVhile,  on  the  facts,  the  case  reads  like  one 
of  constructive  notice,  the  problem  AA^iich  the  jutige 
set  himself  to  solve  in  that  case  Avas: 

“1  now  conio  to  the  clcFoncc  raised  by  the  defendant  Gotch 
under  section  JS!)  of  The  Trunsjer  of  Land  Ad  IBS').  It  may  be 

“A  decision  that  .any  jjarticular  facls  iiinounl  to  fr.aud,  so  as  to  s.atisfy 
one  particular  tribunal  doaling  with  facts,  cannot  bind  another 
Ida;  tribunal  even  though  doaling  with  similar  facts.”  Per  Hood,  .1., 
in  Grcgori/  v.  Alger,  15  A.  L.  T.  22  (Pull  Court  Adetoria). 

2  AV.  L.  P.  194. 

13  N.  Z.  L.  11.  S.  C.  5S4.  The  italics  in  the  quotation  are  mine. 
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settled  fis  the  settled  construction  of  this  enactment  that  a 
purchaser  is  not  affected  by  knowlcdg(!  of  tlie  were  cxidence  of 
a  trust  or  unregistered  interest,  but  that  ho  is  affected  Ijy  know¬ 
ledge  that  the  trust  is  heina  broken  or  that  the  owner  of  the 
unregistered  interest  is  being  impropcrlj/  deprived  of  it  Ijy  the 
transfer  under  which  the  purchaser  himself  is  Inking.  'I’he 
question  llien  is  did  the  defendant  Gotch  know  that  Ixjchcr 
was  being  improperly  deprived  of  his  equitable  interest.” 

Knowingly  to  "improperly  deprive”  a  person  of  a 
rightful  interest  iKS  surely  actual  fraud.  The  cases 
all  turn  on  a  finding  of  some  such  actual  fraud.'^® 

It  is  a  question  not  free  from  difficulty  how  far 
the  protection  given  to  purchasers  from  the  registered 
owner  extends  to  purchasers  claiming  under  unregis¬ 
tered  instruments  only,  so  long  as  those  instruments 
arc  unregistered.  The  language  of  the  section  is 
very  broad.  Docs  it  mean  that  a  person  purchasing, 
say,  under  contract  from  the  registered  owner,  knows 
for  a  certainty  that  he  can  beyond  a  doubt  compel 
that  owner  to  convey  the  land  to  him  upon  payment 
of  the  purchase  money  provided  in  the  agreement? 
It  cannot  mean  that,  for  a  purchaser  the  previous 
day  may  have  acquired  the  same  right,  and  as  both 
cannot  get  the  land  the  first  in  time  will  prevail. 
But  assume,  to  cover  this  simple  case,  that  the 
purchaser  has  filed  his  caveat  on  a  clear  certificate, 
can  he  then  be  absolutely  certain  of  getting  his  land 
upon  fulfilling  the  covenants  of  his  agreement?  If 
he  can,  the  court  may  be  confronted  with  enforcing 
a  breach  of  trust.  The  court  will  enforce  a  breach 
of  trust  in  favor  of  the  holder  of  a  registered  interest, 
on  the  ground  that  they  are  enforcing  a  statutory 
right,'^®  but  are  they  compelled  by  the  statute  to  do 
so — for  the  court  will  not  enforce  a  breach  of  trust 
unless  compelled — in  favor  of  an  unregistered 
claimant  ? 

See,  also,  Synilh  v.  Esscry,  9  N.  Z.  L.  R.  C.  A.  449;  In  re  By  gum, 

13  N.  Z.  L.  R.  270;  Loudon  v.  Morrison,  14  N.  Z,  L.  R.  245;  Millard 

V.  Cowdrey,  14  N.  Z.  L.  R.  12;  Merrie  v.  McKay,  1,6  N.  Z.  L.  R.  124. 

Pels  V.  Knowles,  26  N.  Z.  L.  R.  C.  A.  604. 
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By  a  trust  is  meant  here  a  trust  in  the  popular 
sense — the  interest  of  a  cestui  quo  trust  as  against  an 
express  trustee.  The  case  of  a  prior  purchaser 
wliich  has  been  eliminated  by  the  presumption  of  a 
caveat  having  been  filed,  was  in  a  sense  a  case  of 
trust  but  is  the  kind  of  trust  of  which  the  Privy  Coun¬ 
cil  in  ^sse/s  Co.  v.  Mere  Roihi^^'  said: 

“But  if  the  alleged  cestui  que  trust  is  a  rival  claimant,  Avho 
can  prove  no  trust  apart  from  his  own  alleged  ownership,  it  is 
plain  that  to  treat  him  as  a  cestui  que  trust  is  to  destroy  all 
benefit  from  registration.” 

Assume  a  case  of  real  trust — say  that  the  registered 
owner  is  trustee  under  a  written  instrument  whereby 
he  is  to  administer  the  land  for  the  benefit  of  certain 
infant  children.  Will  the  court  enforce  his  contract 
to  the  detriment  of  the  infant  children? 

In  Cowell  V.  Stacey,  in  Victoria,  Webb,  J.,  held 
that: 

“The  principle  of  notice  still  exists  as  it  did  before  the  Act. 
Notice  of  an  equitable  interest  in  another  given  to  a  purchaser 
before  he  has  completed  his  title  by  procuring  a  conveyance 
was  sufficient  under  the  old  law,  and  under  the  new  law  until 
a  person  has  completed  his  title  by  getting  his  transfer  registered 
he  is  just  as  amenable  to  notice.’”'*- 
And  dealing  with  the  similar  section  of  the  New 
Zealand  Act  the  Court  of  Appeal  said: 

“We  think,  however,  that  this  section  must  be  read  with 
sections  36,  50  and  190;  and  so  read  it  appears  to  us  that  only 
those  claiming  under  registered  instruments  can  rely  upon  the 
statute  in  cases  in  which  it  proves  that  the  title  of  those  with 
whom  they  contract  can  be  successfully  impeached.”^"'^ 

In  Manitoba  the  same  view  was  followed  in' 
Wallace  v.  Smart.^'^'^  There  a  purchaser  under  con¬ 
tract  from  a  registered  owner,  apparently  absolute, 
but  who  unknown  to  the  purchaser  at  the  time  of 


«  74  L.  J.  P.  c.,  at  page  57. 
Solicitor  General  v.  Mere  Tini,  1 


13  V.  L.  R.  80. 

-  — ;,  17  N.  Z.  L.  R.  C.  A.  773.  And  also 

Baker  Creek  Gold  Mining  Co.  v.  Hack,  15  N.  S.  W.  L.  R.  Eq.  207; 
Oerlel  v.  Hordern,  2  S.  R.  (N.  S.  W.)  Eq.  37;  London  Chartered 
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purchase  and  payment  ol'  deposit  was  a  inortgaji'ee 
without  i)ower  of  side,  luul  a  claim  only  to  the  extent 
of  Ills  deposit  ])aid  as  against  a  judgment  creditor 
of  the  beneficial  oAvner,  but  liad  not  a  I'ight  to  have, 
his  conti'act  cari-ied  through. 

(hi  the  other  hand  beginning  again  in  South 
Australia,  in  Public  Triislcc  v.  Arllnir,''''  (lu!  court 
said  that 

“the  iii)pli(!;itiou  of  tlu!  section  is  to  l)o  taken  rif^lii  down  to 
legist  ration  from  t  lio  initiation  of  tlic  dealing.” 

In  Manitoba,  in  Cooper  v.  Anderson,^'''’ 

“The  ])laintirf’s  counsel  contended  tlia.t  the  contract  was 
not  completed,  and  cited  tlnglish  cases  to  show'  that  notice  to 
an  intending  pnrcliaser,  before  conpiletion,  that  (!C|nities  existed 
in  favor  of  tliird  iiarties,  was  sntlicient  to  intercept  the  contract, 
and  prevent  the  intending  purchaser  from  acciuiring  title.” 
Robson,  J.,  said: 

“This  argument  is  fraught  Avith  great  iiossihilitic's.  ('arried 
to  its  legitimate  extent,  it  means  tliat,  even  after  payment  of 
the  imrchasc'  money,  perhaps  to  assignees,  and  up  to  th.e  time 
of  the  registration  of  a  transfer  to  them,  the  agreement,  held 
by  tiu'  d'i’ust  Investment  C'omiiany  may,  simply  i)y  notice  of 
the  sui)posed  equity  of  the  plaintiff,  be  subject  to  be  defeated 
thereby.  That  such  a  re.snlt  is  possible,  at  all  events  where 
The  JiCii!  Vropcrln  Ad  is  involved,  is  difficult,  I  must,  acknow¬ 
ledge',  for  me  to  imagine.  That  many  large  transactions  have 
no  strongc'r  foundation  need  hardly  lee  said.  In  many  cases, 
contracts  liavi'  iu'en  made  for  sales  again,  in  reliance,  on  such 
agreements  with  the;  registered  owner,  supported  by  tin;  usual 
caveat.. 

“It  seems  to  me  that  .sections  71  and  ill  of  the  Act  con¬ 
clusively  ('stablish  the  right  of  the  Trust  Investment  Company. 
Section  91  means  nothing  if  it  does  not  mean  that  an  innocent 
person  may  safely  contract  or  deal  with  a  j'egistered  owmer 
w'ithout,  iiKiuiry.  It  (.'ertainly  cannot  mean  that,  though  ho 
need  not  inquire  at  the  time  of  innocently  contracting,  yet,  if 
ho  gets  the  notice  later  and  before  completion,  his  contract 
shall  be  affected,  pos.sibly  nullified,  thereby.  In  short,  I  take 
it  that  the  contract  is  protected  throughout,  from  its  inception 
to  its  termin.ation,  by  completion  or  otherwise.  If  the  Act 
w'orc  meant  to  protect  only  such  transactions  as  are  specifically 


“  25  S.  A.  L.  R.  59. 


20  W.  L.  R.  347. 
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dealt  with  ia  the  Act,  c.  g.,  actual  transfers,  mortgages,  incum¬ 
brances,  and  leases,  the  words  ‘contracting  or  dealing  with’ 
would  not  be  merely  surplusage,  but  would  be  misleading.” 

And  in  Alberta,  in  Arnot  and  Smith  v.  Peter  son, 
Bock,  J.,  held  that  the  purchaser  from  the  registered 
owner,  who  was  in  reality  a  mere  mortgagee,  took 
priority  to  a  prior  purchaser  from  the  beneficial 
owner  by  reason  of  section  135.  Whatever  may  be 
said  of  that  decision  in  so  far  as  it  refers  to  the 
priority  gained  by  a  caveat,  need  not  affect  the  weight 
to  be  attached  to  the  dictum  of  the  learned  judge 
that 

"that  section  (135)  refers  not  merely  to  a  purchaser  from  the 
registered  owner  who  gets  a  transfer  and  registers  it,  but  to  a 
person  ‘contracting  or  dealing  with,  or  taking  or  proposing  to 
take  a  transfer  from  the  owners  of  any  land  for  which  a  certi¬ 
ficate  of  title  has  been  granted.’  ” 

And  in  Fialkowsld  v.  Fialkowski,^'^^  Scott,  J.,  in 
Alberta,  had  enforced  a  mere  equitable  mortgage  by 
deposit  of  certificate  of  title  by  the  owner  named  in 
that  certificate,  ivho  had  obtained  it  by  forgery, 
against  the  real  owner. 

The  decision  in  Wallace  v.  Smart,  ante,  may 
perhaps  turn  on  the  fact  that  prior  to  notice  of  the 
adverse  claim  the  registered  owner  had  paid  only  a 
small  deposit,  and  not  a  substantial  payment  on 
account  of  the  purchase  money.  If  so,  it  may  be 
said  without  hesitation  that  the  effect  of  the  Cana¬ 
dian  decisions  is  to  round  out  the  system  by  extending 
the  protection  granted  to  purchasers  from  the 
registered  owner  right  down  to  the  inception  of  the 
contract,  for  the  reasons  clearly  stated  by  Robson,  J., 
in  Cooper  v.  Anderson,  ante.  This  would  undoubtedly 
bring  the  system  into  harmony  with  prevailing 
methods  of  dealing  in  land  in  Western  Canada,  and 
as  against  the  advantage  thereby  gained  would  only 

2  w.  W.  R  1. 

1  W.  W.  R.  216. 
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require  that  all  cesluis  quo  truslent  of  any  description 
must  resort  to  the  caveat  for  their  protection  if 
they  consider  they  require  any. 

§  18.  THE  EFFECT  OF  THE  REGISTRATION  OF  AN 
INSTRUMENT. 

a.  Effect  of  Unregistered  Instruments. 

(1)  IIEGISTERAT3LE  INSTRUMENTS  AS  AGAINST  UN- 
REGISTERABLE  INSTRUMENTS. 

We  have  seen  that  apart  from  the  question  of 
statutory  form,  agreements  and  instruments  inter 
paries  generally  confer  the  same  rights  as  would 
instruments  and  agreements  in  equity,  whether  or 
not,  with  reference  to  land  under  the  system,  these 
rights  be  called  an  interest  in  the  land.  Thus, 
under  the  ordinary  agreement  for  sale,  the  rights  of 
parties  to  specific  performance,  rescission,  can¬ 
cellation  and  refund  of  moneys  paid,  are  treated  as 
identical,  whether  the  land  in  question  be  under  the 
system  or  not.  But  in  regard  to  an  instrument  in 
statutory  form,  it  is  specifically  provided  in  the  Acts 
that  its  operation  is  by  reason  of  registration.  In 
the  Australian  case  of  Culhbertson  v.  Swan,^^^  over¬ 
ruling  Lange  v.  Ruivoldt,^’^°  it  was  held  that  an 
equitable  estate  would  pass  by  virtue  of  an  ordinary 
written  contract,  notwithstanding  that  an  instrument 
in  statutory  form  would  be  ineffectual  to  pass  any 
such  estate  until  registration.  This  distinction  has 
not,  however,  been  followed  either  in  the  Australian 
or  Canadian  cases,  but  a  statutory  instrument, 
unregistered,  is  given  the  same  efficacy  as  between 
the  parties  as  any  other  instruments  in  passing  an 
equitable  interest.  In  McEllister  v.  Biggs,  before 
the  Privy  Council,^®^  it  was  contended  that  the 
plaintiff  who  held  under  an  unregistered  transfer 
had  no  interest  in  the  lands  and  could  nob  bring  an 

11  S.  A.  R.  102.  See  ante,  pages  119,  128. 

‘SO  7  S.  A.  R.  1. 

‘s‘  8  A.  C.  31-1. 
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action  to  set  aside  a  certificate  of  title  obtained  by 
fraud.  Their  lordships  were  of  opinion  that: 

“Altliough  the  deeds  did  not  pass  an  interest  in  the  land, 
still  they  passed  to  tlie  plaintiffs  the  couitabio  right  which 
Guthrie  had  to  set  aside  the  certificate  of  title  to  McEllister 
on  the  ground  of  fraud." 

In  Wilkie  v.  Jellell,^^-  three  of  the  parties  whose 
rights,  obtained  from  the  registered  owner,  were 
held  to  take  precedence  over  those  of  the  e.xocution 
creditor,  held  under  transfers  which  only  required 
registration  for  their  completion.  One  held  under 
an  agreement  of  sale.  All  the  parties  were  treated 
as  standing  in  exactly  the  same  position.  The 
transfer  was  treated  as  an  agreement  binding  on  the 
vendor.  McGuire,  J.,  in  delivering  judgment  of  the 
Territorial  Full  Court,  said: 

“There  is  in  reality  no  difference  between  Erratt’s  case 
(Erratt  held  the  contract  for  sale)  and  the  others,  except  that 
they  are  n  a  position  at  once  to  apply  their  registered  title, 
whereas  Erratt  must  first  procure  a  transfer  and  may  possibly 
have  to  bring  an  .action  to  compel  the  company  to  give  him 
one.” 

In  Tiicker  v.  Armour, the  plaintiff  bringing  an 
action  to  recover  possession  was  the  unregistered 
assignee  of  a  registered  lease  and  the  objection  that 
he  had  no  standing  was  overruled  on  the  authority 
of  Wilkie  v.  Jellett.  Referring  to  that  case  New- 
lands,  J.,  said: 

“There  it  was  held  that  though  the  registered  owner  was 
the  legal  owner  of  the  lands,  he  was  the  bare  trustee  for  an 
unregistered  transferee  and  fh.at  the  courts  would  give  effect 
to  the  title  of  the  equitable  owner.” 

And  in  full  court  it  was  held  that 
“the  assignment  though  unregistered,  trtinsf erred  to  the  plain¬ 
tiff  all  the  interest  of  the  original  lessee.”'^’ 

In  Shore  v.  Green, an  unregistered  lessee  was 
held  to  have  a  status  to  bring  an  action  for  breach 

26  S.  C.  R,  2S2,  affirming  2  Terr.  L.  R.  133. 

6  Terr  L.  R.  388. 
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of  the  covenant  for  (luict  cn.io3^rncnt.  ^  The  lease 
under  which  the  action  was  brought  was  in  this  ease 
a  prior  lease  which  had  been  defeated  by  the  granting 
of  a  subsequent  lease.  It  was  pointed  out  that  had 
the  position  arisen  under  common  law,  the  first  lease 
would  have  been  effectual  as  against  the  lessor  and 
anyone  acquiring  title  from  him  subsequent  to  the 
demise.  Such  an  inferest,  in  the  nature  of  an  in¬ 
terest  at  law  as  distinguished  from  one  in  equity, 
which,  as  it  were,  inheres  in  the  land  and  defeats  a 
person  subsequently  acquiring  an  interest  even  for 
value  and  without  notice,  undoubtedly  docs  not  pass 
under  the  Acts  without  registration. 

An  unregistered  rcgistcrable  instrument  confers 
in  Manitolia  the  right  to  registration  (section  90) 
and  in  the  other  jurisdictions  is  equivalent  to  an 
agreement  binding  on  the  A^endor  {Wilkie  v.  Jellett, 
supra).  This  is  an  equitable  interest. 

“Tlu;  court  of  equity  Avill  treat  tlio  subject  matter  of  a 
contract  or  asi'cement  in  tlu;  s:ime  manner  as  if  the  act  tlicrcby 
contemjrlatcd  was  already  done?.”''’" 

“Eciuity  will  treat  the  subject  matter,  as  to  collateral 
conseciuences  and  'ncidents,  in  the  same  manner  as  if  the  final 
acts  contemidated  by  the  parlies  laid  been  done  exactly  as 
they  oup;ht  to  have  been.”'’’' 

These  registerable  and  iinregisterablc  instru¬ 
ments  arc  alike  treated  as  passing  no  interest  in  the 
land  analogous  to  the  legal  estate  or  interest  which 
could  defeat  a  subsequent  grant,  but  rcgistcrable 
and  unrogistorablc  instruments  alike  arc  treated  as 
passing  rights  in  such  a  way  as  to  be  indi.stinguish- 
ablc  from  the  equitable  estate  or  interest  of  ordinary 
English  laAv. 

(2)  UNREGISTERED  INSTRUMENT'S  AS  REIAVEEN 
T'HE  PARTIES. 

Generally  speaking  the  Acts  do  not  concern  the 
relations  betAveen  parties  to  unregistered  instruments 

Snell,  Principles  of  Equity,  page  19. 

Halsbury,  Laws  of  England,  Vol.  13,  page  73. 
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where  no  competing  rights  arise.  So  far  as  tliey  do 
the  topic  has  necessarily  been  referred  to  fully  in 
the  discussions  on  the  nature  of  the  registered  estate 
as  against  unregistered  interests  {mile  page  152)  and 
in  the  preceding  paragraphs  upon  the  distinction 
between  registerablc  and  unrogisterablc  instruments. 
Such  parties  are  treated  as  they  would  be  in  a  court 
of  equity. 

(3)  UNllEGISTERED  INSTRUMENTS  AMONG  THEM¬ 
SELVES. 

The  position  of  the  holders  of  unregistered 
'  interests  as  among  themselves  independently  of  the 
register,  has  not  often  been  considered.  Goddard  v. 
Slingerkmd^^^  arose  under  section  74  of  the  British 
Columbia  Act.*'’®  Two  owners  of  adjoining  lots,  both 
holding  under  agreement  of  sale,  were  in  dispute  as 
to  rights  under  an  alleged  casement  over  one  lot  in 
favor  of  the  other.  The  Full  Court  in  British 
Columbia  decided  the  case  on  the  ground  tliat 
neither  party  had  any  interest.  McDonald,  C.  .1.  A., 
said : 

“I  iJiiak  the  p.'ilo  nnd  purch.asc  .np;rocmcnts  fall  within 
section  74  of  The  Land  Regidnj  Ad  1906,  and  as  llioy  were 
not  resistorc'd  at  the  time  of  tlic  alleged  wrongful  acts,  neither 
the  plaintilf  nor  the  defendant  with  respect  to  his  or  her  com¬ 
plaints  against  the  other  had  any  interest  at  law  or  in  equity 
in  Ihe  ])ro[)erties  in  question.  Each  was  in  possession  as 
])urcha<er  under  .an  unregistered  agreement  and  in  no  other 
capacity.  *  *  *  Each  was  a  stranger  to  the  other  in  the 
legal  sense,” 

and  Martin,  J.  A.,  said: 

'59  18  W.  L.  R.  321. 

'5’  “No  inslrumcrit  *  *  *  purporting  to  transfer,  charge,  deal  with 
or  alTeet  land  or  any  estate  or  interest  therein  (except  a  leasehold 
interest  in  possession  for  a  term  not  exceeding  three  years)  shall 
Iiass  any  estate  or  interest,  cither  at  law  or  in  ecpiity,  in  such  land, 
until  the  same  shall  be  registered  in  compliance  with  the  provisions 
of  this  Act,  but  such  instrument  shall  confer  on  the  person  benefited 
thereby,  and  on  those  claiming  through  or  under  him,  whether  by 
descent,  purchase  or  otherwise,  the  right  to  apply  tojiave  the  same 
registered.  The  provisions  of  this  section  shall  not  apply  to  assign¬ 
ments  of  judgment.” 


182 


CANADIAN  TOllllNNS  HYS’l'DM 


“In  tlio  face  of  iliat  very  uniiHiuil  anti  positive  enactment, 
the  result  of  which  la  to  declare  that  at  the  time  of  the  matters 
complained  of,  neither  of  the  parties  had  obtained  any  estate 
or  Interest  at  law  or  any  equity  under  their  similar  agreements 
for  sale  from  their  eommon  vendor,  I  confess  I  eannot  see  how 
the  plaintiff  is  to  succeed  against  the  defendant  who  was  and 
is  an  absolute  stranger  to  him  in  the  legal  sense. 

“In  my  opinion  this  court  cannot  recognize  any  right  in 
the  plaintiff  to  complain  of  interference  with  an  casement 
appurtenant  to  property  which  the  said  section  declares  he 
had  not  ‘any  estate  or  interest  in’  at  the  time  of  such  inter¬ 
ference.” 

The  beneficial  owner  in  possession  may  maintain 
an  action  for  damages  for  trespass  on  his  property; 
and  it  is  submitted  that  this  decision,  based  as  it  is, 
not  on  any  question  of  cither  party  having  a  better 
equity  than  the  other,  carries  the  theory  of  no  estate 
under  unregistered  instruments  further  than  is  jus¬ 
tified  by  the  decisions  in  those  cases  where  creditors 
holding  executions  against  registered  owners  were 
held  not  to  have  any  claim  on  such  land  where,  prior 
to  the  filing  of  the  executions,  the  registered  owners 
had  disposed  of  the  land  by  unregistered  disposi- 
tions.'“°  If  against  such  a  person  as  an  execution 
creditor,  who  docs  not  rely  on  the  register,  an  un¬ 
registered  instrument  creates  sufficient  interest  in  the 
land  to  defeat  him,  in  principle  there  seems  no 
reason  why,  as  between  two  parties  claiming  under 
unregistered  instruments  but  independently  of  the 
register,  the  Act  should  be  called  in  to  alter  the 
ordinary  priiicii^les  of  equity  relating  to  such  deal¬ 
ings.  For  example,  if  two  adjoining  owners,  botli 
claiming  under  bona  fide  agreements  of  sale  from 
the  respective  registered  owners,  become  involved  in 
litigation  to  prevent  the  one  injuring  the  land  of  the 
other  by  the  flow  of  water  from  the  land  of  the  first 

Be  Massey  ami  Cihson,  7  Man.  L.  R.  172;  Wilkie  v.  Jclktl,  26  S.  C.  R. 

282;  Etiimsle  v.  Lem,  14  B.  C.  R.  51;  Seneycr  Massey  v.  Wadflell, 

6  Terr.  L.  R.  45;  Yorkshire  Guarantee  &  Securities  Co.  v.  Edmonds 

7  B.  C.  R.  348. 
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to  the  land  of  tlio  second,  there  scen'is  no  reason  why 
the  Torrens  Acts  should  be  held  in  any  way  to  inkn*- 
fere  with  or  affect  the  rights  of  the  parties. 

b.  Registration  as  Giving  Operation  to  an  Instrument. 

(1)  SPECIAL  CLAUSES  IN  THE  INSTRUMENT. 

On  this  point  a  marked  difference  appears 
between  those  instruments  the  indorsement  of 
which  continues  on  the  c.xisting  certificate  of_  title  in 
the  register,  and  those  which  result  in  the  issue  of 
and  arc  merged  in  a  new  certificate  of  title.  In  a 
transfer  or  instrument  of  transmission  the  contents 
of  the  instrument  drop  out  of  consideration;  but,  on 
the  other  hand,  a  party  dealing  with  land  is  treated 
as  having  knowledge  oi  and  being  bound  by  the 
contents  of  a  ]irior  instrument  indorsed  on  the 
(ixisiing  certificate  of  title  under  which  he  claims. 
This  raises  the  question  of  the  effect  of  registration 
on  the  contents  of  an  instrument.  In  Manitoba 
every  registered  instrument  is  “for  the  purposes  of 
the  Act  deemed  and  taken  to  be  embodied  in  the 
register  as  part  and  parcel  thereof,  and  such  instru¬ 
ment  when  so  constructively  embodied,  shall  there¬ 
upon  create,  transfer,  surrender,  or  discharge,  as 
the  case  may  be,  the  lien,  estate  or  interest  therein 
mentioned  in  the  land  mentioned  in  the  said  instru¬ 
ment,’"'’^  and  registration  must  be  taken  to  have  a 
similar  effect  in  the  other  jurisdictions.^”-  On  exami¬ 
nation  of  the  forms  of  instruments  prescribed — and 
only  instruments  complying  with  the  statutory 
forms  can  be  I'cgistercd — it  will  be  found  that  in  the 
case  of  transfers  or  instruments  of  transmission, 
there  is  no  place  for  personal  or  special  covenants 
and  the  registrar  is,  by  the  Acts,  spccificallj'-  directed 
to  ignoi'c  anj^  notice  of  trusts,  implied  or  construc¬ 
tive;  while  in  the  case  of  an  instrument,  memorandum 
of  which  is  indorsed  on  the  register  without  producing 

'«>  Man.  81. 

Sask.  C9;  Alta.  41;  Dom.  71. 
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the  issue  of  a  new  certificate  of  title,  jirovision  is 
made  for  special  covenants.  In  the  first  case,  how¬ 
ever,  the  instrument  is  given  its  complete  statutoiy 
effect  by  the  issue  of  a  new  certificate  of  title,  but  in 
the  second  case  the  question  which  arises  is,  what  is 
the  effect  of  registration  on  these  special  cove¬ 
nants  Poes  it  give  them  any  special  efficacy  or 
operation?  That  these  s])ccial  covenants  may  in 
some  way  be  said  to  be  "registered”  is  evident  from 
the  care  with  Avhich  any  improper  covenant  is  kept 
off  the  register.  An  agreement,  contained  in  an 
incumbrance,  to  give  an  ordinary  mortgage,  was  not 
allowed  to  be  read  as  a  "special  covenant”  in  Re 
Rumchj  Co.  ami  Registrar  of  Saskatoon  L.  R.  In 

a  New  Zealand  case  where  in  a  mortgage  of  a  lease¬ 
hold  to  a  brewer,  a  covenant  was  inserted  that  the 
mortgagor  would  "at  all  times  daring  the  continuance 
of  tile  term  of  years  granted  in  the  memorandum  of 
lease”  inu'chase  from  the  mortgagee  all  ale,  stout, 
etc.,  used  upon  the  ])remiscs,  this  covenant,  on  the 
ordinary  iirinciples  governing  mortgages,  was  held 
void,  and  Richmond,  J.,  the  trial  judge,  and  Connolly, 
J.,  in  tlu'  Court  of  Appeal,  which  confirmed  the 
trial  judge,  were  both  of  opinion  that  the  district 
land  registrar  ought  to  refuse  to  register  as  a  mort¬ 
gage  an  instrument  containing  such  a  provision. 
But  in  no  reported  case  can  authority  be  found  to 
the  effect  that  upon  the  registration  of  an  instrument 
containing  special  covenants  or  any  clause  granting 
any  special  rights  or  powers  under  the  instrument, 
any  validity  is  given  to  such  clauses  analogous  to 
the  effect  given  to  the  instrument  itself  by  registra¬ 
tion;  or,  to  state  the  question  in  another  way,  it 

In  S7nilh  v.  National  Trust  Co.,  1  W.  W.  R.,  IJington,  J.,  in  his  dis¬ 
senting  judgment,  at  page  1138,  expresses  the  opinion  that  a  mortgagee 
acquires  an  “indefeasible  title”  to  all  the  po^vers  contained  in  a  regis¬ 
tered  inortg.age. 

17  AV.  L.  11;  IGO. 

Staples  V.  Mackaij,  11  N.  Z.  L.  R.  S.  C.  258;  affirmed  11 N.  Z.  L.  R.  C.  A. 
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docs  not  appear  that  the  whole  contents  of  an  instru¬ 
ment  come  within  the  operation  of  the  sections 
enacting  that  instruments  ‘‘take  effect’’  upon  regis- 
tratioid™  so  as  to  result  in  registration  giving 
validity  and  binding  effect  to  such  covenants  in 
favor  of  the  covenantee,  defeasible  only  on  the 
grounds  of  fraud  or  grounds  similar  to  those  upon 
which  a  certificate  of  title  may  be  set  aside.  The 
eases  cited  wherein  instruments  containing  certain 
objectionable  clauses  were  forbidden,  or  Avhcrc 
stated  should  have  been  forbidden  registration, 
would  seem  to  indicate  that  had  they  been  registered 
some  such  special  effect  would  have  been  given  to 
those  clauses.  But  covenants  and  powers  in  a 
mortgage  have  frequently  been  held  nugatory.^®’^ 
The  registrar’s  duty  cannot  well  be  said  to  consist 
in  keeping  his  register  as  free  as  possible  from  objec¬ 
tionable  instruments  which,  however,  if  they  do  get 
on,  can  give  no  special  effect  and  therefore  do  no 
damage.  In  St.  Germain  v,  ReneauU^'^^  an  option 
given  by  an  executor  of  which  under  the  ordinary 
law  a  court  of  equity  would  not  compel  specific  per¬ 
formance,  was  held  not  to  have  acquired  any  greater 
validity  because  contained  in  a  registered  lease.  In 
similar  circumstances  the  Full  Court  of  New  Zealand 
has  held  that  such  an  option  in  a  registered  lease  can 
be  enforced.  In  the  latter  ease  Edwards,  J.,  deliver¬ 
ing  the  majority  judgment  of  the  full  court,  divided 
four  to  one,  said: 

“The  right  to  purchase  is  an  integral  part  of  the  lease  and 
registration  of  the  lease  is  registration  of  every  right  given  by 
it.  The  court  is  not  enforcing  a  breach  of  trust  but  an  inde¬ 
feasible  legal  right  lawfully  created  in  the  plaintiffs.”*®'* 


Man.  SI;  Sask.  69;  Alta.  41; 
Syiiiih  V.  National  Trust  Co., 
11  N.  Z.  L.  11.  C.  A.  271;  In  » 
2  A.  L.  R.  371. 


Dorn.  71. 

1  W.  W.  R.  1122;  Staples  v.  Mackay, 
e  Burton,  27  V.  L.  R.  437. 


Pels  V.  Knowles,  26  N.  Z.  L.  R.  C.  A.  604;  followed  and  approved 
Horrte  v.  Horne,  26  N.  Z.  L.  R.  C.  A.  1208. 
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It  is  apparent,  however,  that  for  the  reason 
suggested  in  the  quotation  just  givon,_ power  to  grant 
such  option  being  one  specially  provided  for  by  the 
statutes,””  this  clause  may  be  distinguished  from 
the  case  of  a  special  covenant  pure  and  simple,  not 
referable  to  any  of  the  provisions  of  the  Acts.  It 
would  certainly  seem  to  be  giving  extraordinary 
efficacy  to  a  proceeding  effected  by  the  registrar, 
usually  without  hearing  cither  party,  and,  indeed, 
usually  in  practice  by  an  examining  clerk  in  the 
office,  if  it  were  to  be  held  to  give  any  special  validity 
to  covenants  and  powers  spread  on  the  face  of  the 
instruments  and  open  to  inspection  by  all  parties 
interested,  continuing  embodied  in  the  register  so 
long  as  it  is  the  intention  to  give  them  any  force, 
that  is  to  say,  unless  released  or  discharged.  The 
registrar,  it  is  submitted,  is  not  concerned  what 
mere  personal  covenants  are  allowed  in.  They  take 
their  chance  as  under  the  ordinary  law.  What  he 
must  guard  against  is  an  attempt  to  create  estates 
or  interests  in  the  land  differing  from  that  created 
by  the  instrument  being  registered. 

(2)  IRREGULARITIES  IN  THE  REGISTRATION  OF 
THE  INSTRUMENT. 

The  decisions  and  dicta  on  this  point  cannot  be 
said  to  be  either  conclusive  or  consistent.  The 
instrument  does  not  take  effect  under  the  Act  until 
registration,  but  upon  registration  it  creates,  trans¬ 
fers,  surrenders,  charges  or  discharges,  as  the  case 
may  be,  the  land  or  lion,  estate  or  interest  therein 
mentioned.  In  Manitoba  an  instrument  is  deemed 
to  be  registered  as  soon  as  a  memorial  thereof 
indorsed  thereon  shall  have  been  signed  and  sealed 
by  the  district  registrar  (section  65),  and  a  certificate 
to  that  effect  on  the  instrument  is  conclusive  evidence 
that  such  instrument  was  didy  registered  (section 
82).  In  the  other  jurisdictions  an  instrument  is 

"oSask.  81  (3);  Alta.  54;  Dom.  SS  (2). 
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deemed  to  be  registered  as  soon  as  the  memorandum 
of  it  has  been  entered  in  the  register  upon  the  folio 
constituted  by  the  existing  certificate  of  title  of  such 
land,*”  and  a  memorandum  on  the  duplicate  cer¬ 
tificate  of  title  to  that  effect  shall  be  received  in  all 
courts  of  law  as  conclusive  evidence  that  the  instru¬ 
ment  of  which  it  is  a  memorandum  has  been  duly 
registered  under  the  provisions  of  the  Act.**'**  From 
these  sections  it  prima  facie  appears  that  when  the 
act  of  registration  as  defined  by  the  Acts  is  actually 
effected,  the  registration  has  accomplished  its  results, 
and  at  least  as  against  parties  relying  on  the  reg¬ 
istration,  the  result  is  what  they  look  to,  not  the 
action  producing  the  result,  and  therefore  technical 
irregularities  in  the  registration,  as  they  do  not  fall 
under  any  of  the  substantive  grounds  whereby 
registrations  are  invalidated  as  against  third  parties, 
would  not  have  any  result  in  vitiating  the  registra¬ 
tion.  If  more  were  required  the  statutes  provide 
that: 

"No  petition,  order,  affidavit,  certificate,  registration  or 
other  proceeding  under  this  Act,  shall  be  invalid  by  reason  of 
any  informality  or  technical  irregularity  therein  or  of  any 
mistake  not  affecting  the  substantial  justice  of  the  proceeding." 

Consistently  with  this  view,  in  a  Victorian  case 
where  in  an  action  for  trespass  the  defendant  claimed 
under  a  registered  grant  of  right  of  way  executed 
under  power  of  attorney,  which  power  of  attorney, 
it  was  admitted,  did  not  authorize  the  creation  of 
such  a  right  of  way  by  the  attorney,  the  full  court 
held  that  on  registration  the  right  of  wa^^  passed  to 
the  defendant.  The  court  said: 

“We  are  of  opinion  that  this  instrument  purporting  to 
transfer  and  grant  an  incorporeal  hereditament,  is  an  instru¬ 
ment  purporting  to  affect  land  under  the  operation  of  the  Act, 
within  the  meaning  of  the  Act,  and  that  upon  registration  of 
the  said  instrument  in  the  manner  prescribed  by  section  36 
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and  in  the  absence  of  fraud,  tlie  defendant  Peter  Donald 
became,  by  arithority  of  sections  3G  and  49,  tlie  duly  registered 
proprietor  under  the  Act  of  the  casement  or  right  of  way  men¬ 
tioned  in  the  instrument,  and  entitled  to  exercise  the  rights  of 
such  r(!gistcred  proprietor.”^’''' 

Syiidicat  Lyonnais  v.  McGradc^’’^  supports  the 
view  that  registration  gives  operation  to  an  instru¬ 
ment  even  though  the  registration  itself  be  improper. 
In  that  case  a  Us  pendens  had  been  filed  claiming 
that  a  prior  transfer  made  to  the  then  registered 
owner  was  a  fraud  on  creditors  under  13  Eliz.  c.  5. 
Subsequent  to  the  filing  of  the  Us  pendens,  a  transfer 
for  valuable  consideration  Avas  registered  in  favor  of 
the  Syndicat.  The  trial  judge  held  that  the  laiv  and 
practice  of  the  Yukon  Territory  did  not  authorize 
the  filing  of  a  notice  of  Us  pendens,  that  the  purchaser 
for  valuable  consideration  with  notice  under  such 
circumstances  Avas  subject  to  have  his  contract 
voided,  but  that  notice  having  reached  the  Syndicat 
through  a  defective  or  irregular  document,  it  Avas 
not  an  effectual  notice  and  could  not  bind  the  parties. 
The  Full  Court  of  the  Yukon  reversed  that  judg¬ 
ment  and  the  Supreme  Court  of  Canada  upheld  the 
Full  Court  of  the  Yukon.  Nesbitt,  J.,  delivering 
the  judgment  of  three  out  of  five  of  the  judges,  said: 

“I  do  not  think  that  the  registrar  had  any  right  to  register 
the  Us  pendens,  nor  do  I  think  the  form  of  certific.ate  issued  by 
liim  could  huA'c  the  effect  of  cutting  down  the  effect  of  section 

Nevertheless,  the  Supreme  Court  held  that  the 
conveyance  to  the  Syndicat  Avas  A^oid  as  being  taken 
Avith  knoAvledge  of  the  fraud  and  therefore  aiding 
and,  abetting  it,  although  it  appeared  there  Avas  no 
evidence  Avhatsoever  of  any  notice  on  the  part  of  the 
Syndicat  except  that  conveyed  to  them  by  this  Us 
pendens.  The  conclusiveness  of  the  decision,  hoAv- 
ever,  on  this  point  is  greatly  reduced  by  the  fact 

Magor  v.  Donald,  13  V.  L.  R.  255. 

36  S.  C.  R.  251. 

For  section  126  of  the  Land  Titles  Act,  1894,  see  Alta.  135. 
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that  the  Supreme  Court  found  that  having  such 
notice,  to  allow  the  Syndicat  to  retain  its  title  would 
have  been  an  actual  fraud  within  the  rules  laid  down 
in  il&'seis  Co.  v.  Mere  Roilii,  and  to  hold  their  title 
good  would  have  been  to  make  an  Act  of  Parliament 
an  instrument  of  fraud,  which  the  courts  will  not  do. 
In  Otis  v.  Weidmark^~'^  the  registration  of  a  seed 
grain  lien  against  land  did  not  prevent  a  vendor 
showing  that  the  registration  was  improper,  and 
thereby  defeating  the  claim  of  a  purchaser,  who  had 
paid  the  lien,  for  reimbursement  under  the  heading 
of  money  paid  on  account  of  the  vendor.  Lamont, 
J.,  said: 

“I  am  of  opinion  that  registration  of  tlio  lien  against  the 
title  of  the  said  land  Avas  without  authority  and  was  therefore 
of  no  validity  as  a  lien.” 

In  the  Full  Court  of  Now  Zealand,  in  Horne  v. 
Horne, the  registration  against  land  under  the 
system  of  a  lease  covering  land  both  under  The  Land 
Transfer  Act  and  under  the  general  law  was  held  to 
show  on  its  face  that  it  was  improperly  registered 
and  therefore  convoyed  no  interest. 

The  cases  cited  refer  more  particularly  to  irregu¬ 
larities  going  further  than  mere  technical  irregulari¬ 
ties,  In  regard  to  this  latter,  the  language  of  the 
validating  sections  previously  quoted^^®  is  very 
broad.  Even  under  the  Registry  Acts  where  regis¬ 
tration  is  not  the  creation  of  an  interest  but  is 
merely  the  giving  of  notice,  and  under  which  formerly 
unless  such  notice  was  given  in  strict  compliance 
with  the  provisions  of  the  Act  it  was  held  to  be 
invalid, the  rule  has  become  much  less  stringent. 
In  Rooker  v.  Hoofstetter,^^°  there  was  an  irregular 

1  W.  -W.  11.  3S2. 

26  N.  Z.  L.  11.  C.  A.  1208. 

Man.  156;  Sask.  184;  Alta.  142;  Dom.  190. 

e.  0-  Rcmcick  v.  Berryman,  3  Man.  L.  R.  387,  wliere  the  registrixtion 
Avas  held  invalid  because  the  occupation  of  the  witness  in  the  affidavit 
of  execution  Avas  omitted. 

“0  26  S.  C.  R.  41. 
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affidavit  of  execution.  Gvvynne,  J.,  delivering  the 
majority  judgment  of  the  court  and  speaking  of  the 
Registry  Act  in  Ontario,  said: 

“Tlic  object  of  the  statute  is  to  make  every  purchaser  of 
an  interest  in  land,  in  order  to  cstablisli  his  own  security, 
scarcli  the  register  of  titles  csta])lishcd  by  law.  If  he  does  so 
and  finds  a  document  in  point  of  fact  upon  the  register  relating 
to  the  lands  he  is  about  to  acquire  an  interest  in,  lie  seems  to 
me  to  acquire  thereby  actual  notice  of  such  document  by  which 
he  must  be  bound,  although  he  may  discover  some  informality 
in  the  mode  of  proof  which  may  have  escaped  the  notice  of 
the  registrar.” 

And 

“He  must  accept  the  effect  of  registration  as  equiv.alcnt 
to  notice  unless  at  least  the  objection  taken  constitutes  an 
absolute  defect  in  the  proceeding,  as  for  example,  tlio  absence 
of  an  affidavit  of  execution  would  perliaps^^'-  have  to  be  held 
to  be  a  defect  constituting  nullity  of  registration,” 

Analogies  are  somewhat  difficult  to  find.  There 
are  other  statutes  where  registration  or  the  lack  of 
it  makes  the  instrument  sometimes  void,  sometimes 
voidable,  as  for  example  the  English  Bills  of  Sales 
Act.  These  are  not  statutes  under  which  registra¬ 
tion  is  an  act  of  an  official  which  in  itself  gives 
operation  to  the  instrument  in  such  a  way  that  a 
party  looking  to  the  register  is  not  concerned  with 
the  steps  up  to  registration  but  with  the  effect  of 
registration.  In  the  English  Bills  of  Sales  Act,  for 
example,  an  affidavit  filed  on  registration  must  con¬ 
tain  a  description  of  the  residence  and  occupation 
of  the  grantor  and  of  every  attesting  witness  of  the 
bill  of  sale  in  order  that  the  creditors  and  others 
may  make  inquiries  before  dealing  with  the  grantor 
but  where  the  registration  is  the  important  point  as 
giving  operative  effect,  not  merely  notice,  it  is  sub¬ 
mitted  that  no  registration  should  bo  invalid,  unless, 
at  least,  by  reason  of  such  an  apparent  irregularity 

The  italics  are  mine. 

Halsbury,  Laws  of  England,  Vol.  3,  page  48, 
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as  must  necessarily  force  itself  upon  the  attention 
of  every  person  acting  on  the  faith  of  such  registra¬ 
tion. 

The  foregoing  discussion  applies  particularly  to 
instruments  which  create,  transfer,  surrender,  charge 
or  discharge  an  estate  or  interest.  One  very  impor¬ 
tant  class  of  instruments  is  not  dealt  with,  that  is  to 
.say,  caveats.  These  do  not  come  under  the  pro¬ 
visions  of  the  sections  referred  to.^^’’’  The  irregulari¬ 
ties  in  caveats  for  which  they  have  been  held  invalid 
have  already  been  fully  discussed.^®'^  It  is  perhaps, 
however,  not  going  too  far  to  say  that  the  tendency 
of  the  courts  is  to  exercise  growing  care  not  to  take 
away  substantial  rights  by  reason  of  merely  technical 
defects  not  affecting  the  substantial  justice  of  the 
proceedings,  even  in  regard  to  caveats. 

(.3)  FORGERY. 

Forgery  has  been  referred  to  (page  168).  The 
registered  transferee  or  mortgagee,  even  though  hona 
fide  and  for  value,  obtains  no  rights  under  a  forged 
transfer  or  mortgage. 

“The  protection  which  the  statute  gives  to  persons  trans¬ 
acting  on  the  faith  of  the  register,  is  by  its  terms  limited  to 
those  who  actually  deal  with  and  derive  rights  from  a  proprietor 
whose  name  is  upon  the  register.  Those  who  deal,  not  with 
the  registered  proprietor,  but  with  a  forger  who  uses  his  name, 
do  not  transact  on  the  faith  of  the  register;  and  they  cannot 
by  registration  of  a  forged  deed  acquire  a  valid  title  in  their 
own  person,  although  the  fact  of  their  being  registered  will 
enable  them  to  pass  a  valid  title  to  third  parties  who  purchase 
from  them  in  good  faith  and  for  onerous  consideration.”^®^ 

There  is  a  passage  in  the  decision  of  vlsseis  Co. 
V.  Mere  Roihi  which  seems  to  throw  some  doubt  on 
the  foregoing  statement  of  the  law.  Speaking  of  the 

Schullz  V.  Archibald,  8  Man.  L.  R.  284;  Marlin  v.  Morden,  9  Man. 

L.  R.  505. 

Sec  page  78. 

Gibbs  V.  Messer,  (1891)  A.  C.  248,  at  page  255;  Attorney  General  v. 

Odell,  (1906)  2  Ch.  47. 
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fraud  “which  must  be  proved  in  order  to  invalidate 
the  title  of  a  registered  purchaser  for  value”  their 
lordships  said : 

“A  person  who  presents  for  registration  a  cloeuincnt  which 
is  forged  or  has  Ijeen  fraudulently  or  improi)erly  obtained,  is 
not  guilty  of  fraud  if  ho  honestly  believes  it  to  be  a  genuine 
document  which  could  be  properly  acted  upon.”‘“ 

Certificates  of  title  issued  immediately  on  forged 
documents  have  been  held  to  be  unimpeachable 
where  taken  in  good  faith”*^  and  again  to  confer  no 
title.^®®  Gibbs  v.  Messer  has  settled  the  law  in  favor 
of  the  latter  view,  and  so  far  as  the  passage  quoted 
from  ilssefe  Co.  v.  Mere  Roilii  appears  to  be  opposed 
to  Gibbs  V.  Messer,  it  may  bo  pointed  out  that  that 
passage,  so  far  as  it  refers  to  fraud,  is  a  mere  dictum 
and  subsequently  in  the  same  decision,  their  lord- 
ships  pointed  out  that  “forgery  is  more  than  fraud.” 

It  has  never  been  disputed,  however,  that  while 
a  certificate  of  title  issued  on  a  forgery  may  not  be 
good  in  favor  of  the  owner  through  the  forgery,  oven 
though  bona  fide  and  for  value,  the  real  iierson  hold¬ 
ing  such  certificate  of  title  may  pass  a  good  title  to 
a  third  person,  and,  apparently,  even  the  person 
acquiring  an  interest  through  an  unregistered  dealing 
is  entitled  to  treat  his  grantor’s  certificate  of  title  as 
unimpcach  able .  ^ 

(4)  OPERATION  AGAINST  EXECUTION  CREDITORS 

AND  ASSIGNEES  FOR  THE  BENEFIT  OF 
CREDITORS. 

_  Registration  does  not  give  a  registered  execution 
or  judgment  creditor  priority  over  an  unregistered 
equitable  interest nor  over  an  assignment  for  the 

74  L.  J.  P.  C.,  at  page  GO. 

Coleman  and  Clark  v.  Ririn  Pinohanpa,  4  N.  Z.  L.  R.  S.  C.  230; 

O’Connor  v.  O'Connor,  9  A.  L.  T.  117  (Viet.) ;  Bailey  v.  Cnhh,  2  Q.  L.  J, 

42. 

188  Ex  parte  Davy,  6  N.  Z.  L.  R.  C.  A.  760. 

188  Fialkowski  v.  Fialkoioski,  1  W.  W.  R.  216,  19  W.  L.  R.  644. 

18“  See  pages  179  and  265. 
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general  benefit  of  creditors.’'"  Neither  i.s  registra¬ 
tion  notice  to  all  the  world,  A  mortgagee  may 
mak(!  further  advances  as  provided  by  his  mortgage 
without  being  affected  by  the  subsequent  registra¬ 
tion  of  another  mortgage,  unless  he  had  actual  notice 
thereof,  as  distinguished  from  any  constructive 
notice  by  reason  of  registration."’-  A  mortgagor 
may  make  his  payments  to  the  mortgagee  safely, 
notwithstanding  the  registration  of  an  a.ssignmont 
of  the  mortgage  unless  he  has  had  actual  notice  of 
the  assignment"”’  and  a  purchaser  having  registered 
his  contract  (in  British  Columbia)  may  make  pay¬ 
ments  thereon  to  his  vendor  without  being  affected 
by  intervening  registrations,"’’  and  it  is  submitted 
that  the  same  rules  would  hold  in  other  jurisdictions 
after  the  filing  of  a  caveat. 

'01  Wcsifall  V.  Slc.ivari  mid  Griffith,  13  B,  C.  11.  Ill, 

QuceiiHlmid  TriiKlcim  Ltd.  v.  Rcyislrar  of  Titles,  5  Q.  L.  J.  40.  And 
coinpiirc  under  llie  Rofnislry  Aet  of  Ontario,  Pierce  v.  Canada  Perma¬ 
nent  L.  and  S.  Co.,  25  O.  K.  071,  23  0.  A.  11.  510. 

Nioa  V.  Jkll,  27  V.  L.  R.  82. 

Peek  V.  Sun  Life  Assurance  Co.,  11  B.  C.  R.  215;  1  W.  L.  R,  302. 
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§  19.  SUMMARY  OF  CASES  IN  WHICH  LAND  MAY  BE 
RECOVERED. 

The  iD’cccding  chiii^tcr  dealing  with  the  con- 
clusivcncss  of  a  certificate  of  title,  suggests  a  chapter 
summarizing  the  circumstances  under  which  an 
action  of  “ejectment  or  other  action  for  the  recov¬ 
ery  of  any  land”  may  be  brought  against  a  registered 
owner.  As  the  only  estate  in  land  is  a  registered 
estate,  such  an  action  is  tantamount  to  an  action  to 
set  aside  the  existing  certificate  of  title  and  issue  a 
new  one  in  the  name  of  the  plaintiff.  The  matter 
may,  iierliaps,  be  most  satisfactorily  approached  by 
an  annotation  on  section  7G  of  the  Manitoba  Act^ 
prescribing  the  cases,  which  arc  more  or  less 
scattered  through  the  other  Acts. 

The  cases  in  which  land  may  be  recovered  are: 

(1)  The  case  of  a  mortgagee  or  incumbrancee 
against  a  mortgagor  or  incumbrancer  in  default. 

'■  Compare  Sask.  136;  Alta.  101;  Dom.  142. 
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(2)  The  cuso  of  a  Icssoi*  as  against  a  lessee  in 
default. 

(3)  The  case  of  a  iiersoti  deprived  of  any  land  by 
fraud  as  against  a  person  registered  as  owner  through 
fraud  or  as  against  a  person  deriving  his  right  or 
title  otherwise  than  hona  jide  for  value  from  or 
through  a  person  so  registered  through  fraud. 

(4)  The  case  of  a  person  deprived  of  any  land 
included  in  any  certificate  of  title  of  other  land  by 
misdescription  of  such  other  land  or  its  boundaries, 
as  against  the  owner  of  such  other  land. 

(5)  The  case  of  a  registered  owner  claiming 
under  the  instrument  of  title  prior  in  date  of 
registration  under  tlio  provisions  of  this  Act  in  any 
case  in  which  (two  or  more  grants  or)  two  or  more 
certificates  of  title  may  be  issued  under  the  provisions 
of  the  Acts  in  respect  of  the  same  land, 

(G)  Where  persons  claim  under  rights  arising 
after  date  of  certificate  of  title  of  registered  owner. 

(7)  The  case  of  the  inherent  rights  or  exceptions 
to  which  a  certificate  of  title  is  impliedly  subject 
without  special  mention  therein,  to  the  extent  of 
such  rights. 

(8)  Cases  of  manifest  error. 

§  20.  WHERE  OWNER  IS  DEPRIVED  OF  LAND  BY 
FRAUD. 

A  person  deprived  of  any  land  by  fraud  may 
recover  it  as  against  a  person  registered  as  owner 
through  fraud  or  as  against  a  person  deriving  his 
right  or  title  otherwise  than  dona  fide  for  value  from 
or  through  a  person  so  registered  through  fraud. 
The  meaning  of  fraud,  under  the  Acts,  has  been 
discussed  in  the  preceding  chapter,  as  also  the  effect 
of  this  subsection  in  letting  in  all  those  equities  to 
defeat  which  would,  under  the  circumstances  of  each 
particular  case,  be  fraud.  This  subsection  also 
shows  that  although  the  volunteer  may  in  some 
circumstances  be  entitled  to  rely  on  a  certificate  of 
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iifclo  as  fully  as  a  bona  Jule  i)ui’chas()i'  for  value, 
nevertheless  the  ])Osition  of  the  volunteer  is  in  one 
important  ease  inferior  to  that  of  the  bona  Jido  trans¬ 
feree  for  value,  that  is  to  say,  if  the  holder  of  the 
certificate  of  title  from  whom  the  '/olunteer  took, 
was  himself  the  owner  through  fraud,  the  volunte(!r 
is  in  no  better  jjosition,  while  in  such  case  u})on  the 
basic  princiide  of  the  Act,  the  owner  through  fraud 
would  bo  able  to  confer  upon  a  bona  Jidc  ]iurchaser 
for  value  a  better  title  than  he  himself  had. 

§  21.  WHERE  OWNER  IS  DEPRIVED  OF  LAND  BY 
MISDESCRIPTION. 

In  Manitoba,  but  not  in  the  other  jurisdictions, 
a  person  deprived  of  any  land  included  in  any  cer¬ 
tificate  of  title  of  other  land  by  misdcscrijition  of 
such  other  land  or  its  boundaries,  has  no  right  of 
recovery  against  the  owner  if  the  owner  is  the  trans¬ 
feree  of  such  other  land  or  deriving  from  or  through 
the  transferee  thereof  bona  fide  for  value.  In 
National  Trustees  v.  Hassett,^  by  an  error  in  the 
survey,  land  under  the  general  law,  owned  and 
occupied  by  B,  was  included  in  a  certificate  of  title 
issued  to  A.  It  was  held  that  A  did  not  thereby 
acquire  any  estate  or  interest  in  such  land.  It  was 
pointed  out  that  where  the  same  piece  of  land  is 
included  in  two  certificates,  ordinarily  the  prior  cer¬ 
tificate  is  conclusive,  but  this  is  not  so  where  the 
land  has  been  included  in  the  prior  certificate 
through  a  wrong  description  of  boundaries. 

The  description  of  a  section  of  land  which  docs 
not  follow  the  original  survey  pegs  is  a  misdescrip¬ 
tion.  In  Riissell  v.  Mueller,  in  New  Zealand,*  Stout, 
C.  J.,  said: 

“I  am  of  opinion  that  the  original  survey  pegs  must  be 
followed.  I  have  already  dealt  with  this  m.atter  in  tlie  case 
of  Moore  v.  Deniice,  20  N.  Z.  L.  II.  12S,  and  in  that  decision 
previous  decisions  of  the  Supreme  Court  were  followed.  What 

=  (1907)  V.  L.  R.  404. 

«  25  N.  Z.  L.  R.  256. 
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tlio  land  iransfor  ccriifioatcs  in  iliis  case  purport  to  give  arc 
scctionH  of  land,  and  tlicao  sections  are  marked  out  on  tho 
ground  by  tlie  surveyor  by  proper  survo.v  pegs,  and  tlie  measure¬ 
ments  given  in  the  land  transfer  certificates  are  all  said  to 
‘be  tiu!  same,  a  iittio  more  or  less,’  Tiie  variations  between 
the  certificate  measurements  and  tho  measurements  on  the 
land  may  come  within  that  phrase.  To  hold  that  a  jiorson 
wlio  enters  and  takes  possession  by  tho  survey  pegs  is  not 
entitled  to  liold  that  pos.session,  but  only  to  hold  pos.sossion  of 
wluit  the  land  transfer  certificate  calls  the  section,  not  what 
the  survey  pegs  mark  it  out  to  be,  would  be  to  introduce 
confusion  into  all  tho  surveys  of  the  colony.  In  fact  section 
‘123  is  the  section  tliat  the  surveyor  surveyed  and  pegged.  To 
follow  the  land  transfer  certificate  would  be  to  give  the  owner 
of  section  421  part  of  that  portion  of  land  whicli  tho  surveyor 
included  in  section  423  in  ids  survey.” 

The  meaning  of  misdescription  was  considered 
in  a  New  South  Wales  case/  where  it  was  held  that: 

‘‘Tlicrc  is  no  ‘wrong  description  of  parcels  or  of  boundaries’ 
within  the  meaning  of  section  42,  subsection  (c),  of  The  Real 
Properly  Act  J'JOO,  wiicrc  the  description  in  the  .application  for 
tho  certificate  and  in  the  certificate  of  title  includes  only  the 
land  ill  respect  of  which  the  application  was  intended  to  be  made. 
Wrong  description  is  where  an  applicant  intending  to  describe 
Blackacrc,  describes  Whitcacrc,  or  so  describes  Blackacrc  as 
to  make  it  include  Whiteacre.  It  is  not  wrong  description 
where  tho  applic.ant  correctly  describes  the  land  ho  is  applying 
for,  though  the  land  is  not  his.  It  is  then  a  case  of  no  title  and 
the  efficacy  of  the  certificate  of  title  depends  upon  the  bona 
JUlcs  of  the  applicant.” 

An  unreported  decision  of  Stuart,  J.,  in  Alberta,® 
exhibits  the  working  of  the  rule.  In  that  case  there 
was  a  grant  to  the  predecessor  of  the  plaintiff  of  that 
part  of  the  south  half  of  a  certain  section  lying  west 
of  the  Bow  River,  as  shown  on  Deville’s  plan,  con¬ 
taining  a  specified  number  of  acres,  and  another 
grant  to  the  predecessor  in  title  of  tho  defendant  of 
that  part  of  the  same  south  half  lying  east  of  the 
Bow  River,  according  to  Deville’s  plan,  containing 
a  specified  number  of  acres.  As  a  matter  of  fact, 

<  IlamUlon  v.  Iredale,  3  S.  R.  (N.S.W.)  535. 

®  Hextall  V.  P.  Burns  and  Son  and  Denton,  Sept.  23,  1911. 
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Dovillc’s  plan  ivas  incorrect.  The  IBoiv  River  ran 
much  further  cast  than  siiown  on  it  and  there  were 
about  40  acre's  more  west  of  it  tlian  as  mentioned  in 
the  plaintiff’s  grant  and  shown  on  Deville’s  plan, 
and  the  corresponding  amount  less  lying  east  of  the 
Bow  River  than  as  shown  on  the  plan  and  mentioned 
in  the  grant.  The  Bow  River  was  taken  as  the 
correct  lioundary  and  the  certificates  were  amended, 
giving  the  ]ilaintiff  the  additional  acreage. 

The  exception  in  favor  of  a  bona  jidc  transferee 
is  also  contained  in  most  of  the  Australian  and 
New  Zealand  statutes  in  the  same  way  as  it  aiipcars 
in  the  Manitoba  statutes. 

§  22.  WHERE  REGISTERED  OWNER  CLAIMS  UNDER 
INSTRUMENT  OF  TITLE  PRIOR  IN  DATE. 

In  any  case  in  which  (two  or  more  grants  or)  two 
or  more  certificates  of  title  may  be  issued  under  the 
Acts  in  rc.spcct  of  the  same  land,  the  prior  certificate 
as  defined  in  the  Acts”  iircvails.  Such  duplicate  grants 
in  practice  are  not  infrct]ucntly  issued.  If  the  index 
books  of  the  rcgistiy  offices  are  carefully  kojit,  the 
issue  of  du]ilicatc  certificates  of  title  will  be  guarded 
against,  but  through  mistakes  of  one  sort  or  another, 
such  as  the  omission  to  cancel  a  certificate  of  title 
of  which  the  owner  has  executed  a  transfer,  or  other¬ 
wise,  it  sometimes  happens  that  there  arc  two 
existing  certificates  of  title  for  the  same  piece  of 
land. 

§  23.  WHERE  PERSONS  CLAIM  UNDER  RIGHTS  ARIS¬ 
ING  AFTER  DATE  OF  CERTIFICATE  OF  TITLE 
OF  REGISTERED  OWNER. 

We  have  already  seen  that  the  intention  of  the 
Acts  is  to  assure  to  a  party  a  good  title,  but  having 
done  that,  it  was  never  intended  to  totally  abolish 
all  transactions  touching  land  otherwise  than  by 
the  register.  It  was  never  intended  that  a  registered 

’  Man.  72;  Sask,  .'J:  Alta.  42:  Doni.  .3. 
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owner  by  (!xhibitinf>;  eertiCicato  of  title  from  time  to 
time,  eould  defeat  all  claims  arising!;  ai^ainst  himself. 

“Hill,  iilthou|j;li  The  Tranejer  of  Land  Art,  for  Ihc  pro- 
scrvatioii  of  the  simplicity  of  its  seiieino,  exckulcs  tlic  rogis- 
tnition  or  recognition  of  trusts  in  such  sclieme,  it  nowliore 
inclieiites  iiny  such  revolutionary  intention  as  to  abolish  rights 
under  trusts,  and  this  court  has  always  recognized  and  insisted 
that  persons  legally  in  the  position  of  trustees,  though  they  do 
and  must,  appear  on  the  register  as  the  representatives  of  the 
legal  estate  in  land  untrammelled  by  a  declared  trust  on  the 
register,  must  nevertheless  execute  the  trust  of  which  they  are 
trustees  as  the  court  directs  according  to  the  trust,  and  so  the 
scheme  of  the  Act  and  the  law  of  trusts  travel  smoothly  side 
by  side.”  ’’ 

And  the  same  holds  with  regard  to  contracts  of 
sale  or  other  unregistered  dispositions  made  by  the 
registered  owner  as  against  himself  and  also  with 
regard  to  statutoiy  rights  acquired  against  a 
registered  owner. 

§  24.  WHERE  THERE  HAS  BEEN  MANIFEST  ERROR. 

A  further  case  implied  but  not  specifically  men¬ 
tioned  is  tliat  of  manifest  error  where  by  mistake 
parties  improi)crly  appear  on  the  register  as 
entitled  to  certain  rights  or  priorities.  The  reg¬ 
istrar  has  certain  powers  of  correction.**  In  all  the 
Acts,  the_  registrar,  if  it  appear  that  any  certificate 
or  otlier  instrument  has  been  registered  in  error  or 
contains  any  misdescription,  or  that  anj^  entry  has 
been  made  in  error"  or  that  the  duplicate  certificate 
has  been  fraudulently  or  wrongfully  obtained  or 
retained,  may,  in  Alanitoba,  summons,  in  the  other 
jurisdictions  serve  demand,  requiring  the  person  in 
whose  possession  such  certificate  is  to  deliver  it  up 
to  bo  cancelled  or  altered.^"  In  Alanitoba,"’'*  it  is 

■  Rowe  V.  Efiuili/  Trusteen  and  Executors,  21  1..  R.  702  (full  court), 

Aladdcn,  C  .1.,  at  pa;;c  775. 

®  Re  Emilh,  8  W.  L.  R.  131. 

5  Including  mistake  of  law  as  well  a.s  mistake  of  fact.  Ex  narle  Bond 
0  V.  L.  R.  45S. 

Man.  49  (b)  (d);  Sa.sk.  148;  Alta.  114;  Dorn.  1.54. 

‘“a  Cf.  Alta.  114  (2). 
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provided  that  if  such  certificate  be  in  his  custody  or 
be  delivered  up  on  such  summons,  the  registrar  may 
so  far  as  practicable  without  prejudicing  rights  con¬ 
ferred  for  value  cancel  or  correct  any  error  in  such 
certificate  (section  49d).  Such  a  power  though  not 
specifically  granted  in  the  other  Acts  is  to  be  pre¬ 
sumed.^  ‘  The  mere  possession,  however,  of  the 
certificate  of  title  in  Saskatchewan,  impounded 
under  section  90,  docs  not  give  the  registrar  jurisdic¬ 
tion  to  treat  that  certificate  as  in  his  possession  for 
cancellation  or  amendment,  at  least  where  the  reg¬ 
istered  owners  in  response  to  the  demand  make 
objection.'”  But  the  registrar  should  only  alter  oi' 
amend  in  the  clearest  cases.  Unless  the  erroneous 
certificate  or  instrument  is  delivered  up  the  registrar 
is  powerless  and  must  apply'^  to  a  judge  in  chambers, 
in  Manitoba  by  notice  of  motion,  in  the  other  juris¬ 
dictions  for  a  summons,  calling  on  the  holder  of  the 
erroneous  certificate  or  instrument  to  deliver  it  up. 
Upon  the  appearance  before  the  judge  of  the  person 
notified  or  summonsed,  either  voluntarily  in  response 
thereto,  or  brought  up  on  warrant  in  case  of  neglect, 
the  judge  examines  such  person  on  oath,  and,  if  it 
appear  right  to  do  so,  may  order  such  person  to 
deliver  up  such  certificate  or  instrument.  In  such 
proceedings,  however,  the  judge  applies  the  usual 
rule  that  in  chamber  applications  he  will  not  decide 
important  questions  of  law  or  complicated  and  con¬ 
tested  issues  of  fact.'''  In  case  the  person  so  before 
the  judge  is  ordered  to  and  does  deliver  up  the  certifi¬ 
cate  or  instrument,  the  registrar’s  implied  power  of 
correction  again  comes  into  play,  but  if  such  person 
has  absconded  or  cannot  be  served,  or  goes  to  jail 
in  preference  to  delivering  up  the  document  in  his 

Re  Smith,  supra. 

Re  Standard  Trust’s  Transfer,  Master  of  Titles,  Sask.,  13tli  Feb.,  1912. 

"  Man.  51,  52;  Sask.  148,  149;  Alta.  114,  115;  Dom.  153, 154. 

»  In  re  Buchanan,  12  Man.  L.  R.  612;  In  re  Macarthy  and  Collins, 
19  N.  Z.  L.  R.  545;  In  re  Banjamin,  2  N.  Z.  Jur.  N.  S.  163;  Manahi 
V.  District  Land  Registrar,  29  N.  Z.  L.  R.  130. 
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possession,  or,  in  the  jurisdictions  other  than  Mani¬ 
toba,  does  not  respond  to  the  demand  inside  of 
three  months,  the  judge  may  make  the  necessary 
order  cancelling  or  amending  the  certificate  or  instru¬ 
ment. 

Aside  from  this  statutory  proceeding  for  cor¬ 
rection  of  the  register,  which,  while  on  its  face  is 
very  wide,  in  practice,  owing  to  the  rule  of  con¬ 
struction  quoted,  is  of  little  value  except  in  uncon- 
tested  cases,  and  easily  balked,  the  ordinary  remedy 
for  recovery  of  the  land  is  by  ordinary  action,  based 
on  one  or  more  of  the  cases  set  out  in  this  chapter, 
the  action  being  for  rectification  of  the  register,  and 
if  desired  in  addition,  possession  of  the  land.  In 
such  action  the  judge  may  by  decree  or  order 
“direct  the  registrar  to  cancel,  correct,  substitute  or  issue  any 
certificate  of  title  or  make  any  indorsement  or  entry  on  any 
instrument  or  otherwise  to  do  every  such  act  and  make  every 
such  entry  as  may  be  necessary  to  give  effect  to  the  judgment, 
decree  or  order  of  the  coiyt.” 

The  registrar  need  not  be  a  party  to  the  action,^® 
thereby  differing  from  the  Australian  practice,  where 
it  is  customary  to  correct  the  register  by  ordering 
the  parties  on  the  register  to  execute  the  necessary 
transfers,  or,  if  not,  the  registrar  must  be  a  party.^^ 

The  alternative  rights  to  damages,  where  by 
reason  of  the  provisions  of  the  Acts  the  remedies 
for  the  recovery  of  the  land  itself  are  barred,  will  be 
considered  in  the  next  chapter. 

“  Man.  52.  Cf.  Sask.  150;  Alta.  IIG;  Dom.  156. 

“  Becre  v.  Northern  Crown  Bank,  7  W.  L.  R.  432.  The  same  rule  is 
followed  in  all  jurisdictions. 

Ogle  V.  Aedg,  13  V.  L.  R.  461;  In  re  Allen,  22  V.  L.  R.  24.  See 
ante,  page  149. 
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CHAPTER  VII 

TlliO  ASSURANCE  FUND 

§  26.  NATURE  OF  THE  FUND. 

§  26.  SOURCES  OF  THE  FUND. 

§  27.  LIABILITIES  OF  THE  FUND, 
u.  Introduction. 

I).  Liability  of  Assurance  Fund  in  Saskatchewan, 
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§  25.  NATURE  OF  THE  FUND. 

The  as.surancc  fund  is  the  s])ccial  fund  created 
under  the  Torrens  system  for  the  comi)ensation  of 
certain  persons  for  losses  sustained  by  operations 
under  the  system.  If  the  person  rightfully  entitled 
to  any  interest  in  land  has  lost  it  owing  to  another 
person  having  obtained  a  registered  interest,  which 
is,  as  against  the  rightful  owner,  indefeasible,  pro¬ 
vision  is  made  for  pecuniary  compensation  by  way 
of  damages,  being  in  certain  cases  made  payable  to 
the  person  so  deprived  of  his  proi^erty .  The  creation 
of  such  a  fund  is  often  said  to  bo,  but  is  not  neces¬ 
sarily,  essential.  There  is  no  such  fund  in  the 
Fiji  Ordinance  1876,  nor  in  the  English  Act  of  1875, 
nor  as  to  “absolute”  foes  in  Britisli  Columbia,  but 
the  doctrine  of  the  indefeasibility  of  a  registered 
title,  and  the  policy  of  protecting  the  bona  Jide  pur¬ 
chaser  for  value  from  a  registered  owner,  in  some 
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cases  must,  divest  estates  and  interests  from  innocent 
persons,  and  work  hardshij)  in  the  operation  of  the 
system,  and  the  indemnity  or  assurance  fund  is 
necessary  to  round  out  the  system,  although  it  may 
be  carried  on  without  such  a  fund.  Tlie  reason, 
indeed,  for  the  creation  of’ such  a  fund  is  obvious. 
The  act  of  registration  is  the  operative  act,  and  the 
transfer  and  vesting  of  the  title  is  effected,  not  by 
the  execution  of  an  insti'ument  of  transfer,  not  by 
the  act  of  the  owner  of  the  land,  not  by  the  transfer 
of  a  valid  title  from  the  transferor,  but  by  the  state 
acting  through  its  officer,  the  registrar;  and  because 
it  transfers  and  vests  the  title  by  the  issue  of  a  cer¬ 
tificate  which  is  declared  by  statute  to  bo  conclusive 
evidence  of  an  indefeasible  title  to  the  land,  the 
state  creates  a  fund  for  the  compensation  of  such 
persons  as  may  be  injured  by  the  divesting  and 
cutting  off  of  rights  and  interests  under  this  statutory 
declaration.  The  purpose  of  the  Acts  is  twofold:  to 
give  certainty  to  the  title  to  estates  in  land  by  regis¬ 
tering  a  title  after  it  has  been  examined  into  and 
established  by  proofs  which  arc  deemed  to  be 
requisite  by  the  registrar,  and  also  to  facilitate  the 
proof  of  titles  and  Ihc  transfer  thereof  by  issuing  to 
the  owner  a  certificate  which  is  conclusive  evidence 
of  the  ownership  and  character  of  the  title  as  regis¬ 
tered,  except  in  certain  specified  cases.  No  action 
of  ejectment  or  other  action  for  the  recovery  of  the 
land  shall  lie  or  be  sustained  against  the  registered 
owner  except  in  certain  specified  cases  mentioned  in 
the  preceding  chapter,  and  except  in  these  cases 
the  production  of  a  certificate  of  title  is  made  an 
absolute  bar  to  any  such  action,  any  rule  of  law  or 
equity  to  the  contrary  notwithstanding.  The  legis¬ 
latures  foresaw  that,  in  some  instances,  the  creation 
of  an  indefeasible  title  in  the  registered  owner  might 
occasion  hardship,  for,  despite  every  precaution, 
mistakes  might  be  made  in  passing  such  a  title,  and. 
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as  ancillary  to  the  scheme,  they  provided  that  in 
certain  cases,  such  as  fraud,  error  or  naisdescription, 
a  right  of  action  should  accrue  to  injured  persons 
against  persons  causing  the  injury,  or  against  the 
fund  directly,  and  that  an  assurance  fund  should  be 
created,  out  of  which  in  certain  eases,  either  in  the 
first  instance  or  in  default  of  obtaining  satisfaction 
from  the  person  primarily  liable,  compensation  should 
bo  made  to  those  who  might  suffer  loss  by  the  divest¬ 
ing  of  estates  and  interests  under  the  operation  of 
the  Acts.  The  fund  is  intended  to  relievo  innocent 
persons  suffering  loss  by  reason  of  the  fact  that  the 
certificate  is  a  conclusive  evidence  of  an  indefeasible 
title  to  land,  and  from  any  injustice  which  may 
arise  to  them  by  operations  under  the  Act,  making 
for  the  conclusiveness  of  a  certificate,  whether  such 
injustice  arise  from  the  fraud  or  error  of  someone 
connected  with  the  registry  office,  or  of  some  third 
person  dealing  with  the  land.  It  is  not  intended  to 
relieve  from  the  legal  consequences  of  his  act  any 
third  person  who  perpetrates  a  fraud  or  commits  an 
error,  nor  is  it  intended,  except  in  Manitoba,  to 
relieve  a  person  who  is  injured  by  operations  unde]’ 
the  system  from  the  burden  of  first  prosecuting  the 
remedies  given  to  him  by  the  general  lav^s  or  by  the 
Act  establishing  the  system. 

“The  statutes  give  a  right  of  action  to  any  person  deprived 
of  an  interest  in  land  through  the  bringing  of  such  land  under 
the  provisions  of  the  Act.  The  remedy  is  a  stfitutory  remedy. 
It  is  to  be  worked  out  by  an  action,  not  against  individuals 
competing  for  possession  of  land,  but  against  a  fund  specially 
provided  by  a  system  of  insurance  in  order  to  compensate 
persons  who,  without  any  fault  of  their  own,  may  have  been 
deprived  of  their  property  in  the  course  of  carrying  out  a  new 
scheme.”' 

It  might  be  well  to  note  that,  while  in  common 
parlance,  the  system  of  titles  created  under  the 
Torrens  Acts  is  often  called  a  system  of  ‘^guaranteed 

*  Williams  v.  Papworlh,  (1900)  A.  C.  .'j63;  69  L.  J.  P.  C.  129. 
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titles/’  this  must  bo  carefully  distinguished  from 
the  system  of  guaranteed  titles  which,  owing  to  the 
necessity  of  the  case,  is  growing  in  favor  in  the 
United  States.  Under  that  system  a  title  guaranty 
company  issues  a  "title  insurance”  i)olicy,  in  con¬ 
sideration  of  a  certain  sum,  and  gives  a  certificate 
of  the  standing  of  title  in  question  at  the  time  of 
the  certificate.  Payment  is  made  to  the  holdci’ 
thereof  when  it  is  determined  that  he  is  not  seized  of 
some  interest  or  estate  in  land  with  respect  to  which 
he  Avas  guaranteed  or  insured.  Under  the  Torrens 
.system,  the  holder  of  a  certificate  of  title,  except  as 
to  the  statutory  excc]itions,  needs  no  guaranty  or 
insurance  because  it  is  declared  by  statute  to  be,  and 
therefore  is,  conclusive  evidence  of  title.  Speaking 
generally,  Avhcrc  under  the  American  system  the 
opposing  party  Avould  get  the  interest  in  land  and 
the  holder  of  the  guaranteed  certificate  of  title  AA'Ould 
get  his  claim  against  the  guaranty  company,  under 
the  Torrens  system  the  holder  of  the  certificate  of 
title  keeps  the  interest  in  land  and  the  opposing 
party  has  his  claim  against  the  assurance  fund. 

§  26.  SOURCES  OF  THE  FUND. 

In  Manitoba  the  fund  is  constituted  by  a  levy 
of  one-tenth  of  one  per  cent,  upon  the  first  bringing 
of  the  land  under  the  new  system  in  the  case  of  an 
original  grantee  AA^here  no  transaction  or  instrument 
affecting  the  land  has  been  registered  except  mort¬ 
gages  or  leases,  but  in  other  cases  one-fourth  of  one 
per  cent,  of  the  value  thereof.” 

In  SaskatcheAvan,  Alberta  and  the  Dominion,'* 
the  fund  is  constituted  by  a  levy  upon  the  registration 
of  every  grant  of  incumbered  land  and  upon  every 
absolute  transfer  of  land  of  one-fifth  of  one  per  cent, 
of  the  value  of  the  land  transferred  if  such  value  is 
five  thousand  dollars  or  under,  and  one-tenth  of 


^  Man.  1.54. 

’Sask.  151-154;  Alta.  117-120;  Dom.  157-160. 
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one  per  cent,  when  such  value  exceeds  five  thousand 
dollars;  and  upon  every  subsequent  transfer  there 
shall  be  paid  upon  the  increase  of  value  since  the 
granting  of  the  last  certificate  one-fifth  of  one  per 
cent,  if  the  increase  is  not  more  than  five  thousand 
dollars,  and  one-tenth  of  one  per  cent,  on  any  excess 
over  five  thousand  dollars.  In  these  jurisdictions 
statutory  provision  is  made  that  if  the  registrar  be 
not  satisfied  with  the  correctness  of  the  value  sworn 
to  by  the  apidicant,  owner,  i)erson  acquiring  the  land 
or  person  whom  the  registrar  believes  to  bo  acquainted 
with  the  value  of  tlic  land,  he  may  require  such 
owner,  applicant  or  person  acquiring  the  land  to 
produce  a  certificate  of  tlic  value  under  the  liand  of  a 
sworn  valuator,  a])pointcd  in  Saskatcliewan  by  him¬ 
self  or  a  judge,  and  in  Alberta  and  the  Dominion  l)y 
a  judge,  which  certificate  shall  be  received  as  con¬ 
clusive  evidence  of  the  value  for  the  juirposcs  afore¬ 
said.  In  Manitoba  a  permanent  valuator  is  em¬ 
ployed,  generally  a  practical  land  expert.  It  will  be 
observed  that  the  liability  in  every  case  is  against 
the  assurance  fund,  and  only  in  Manitoba  is  it 
provided  that  if  there  shall  not  be  sufficient  funds  at 
the  credit  of  the  assurance  fund  to  satisfy  the  claim, 
then  the  amount  shall  be  satisfied  out  of  the  public 
funds  of  the  province  (section  148).  As  a  matter  of 
fact,  however,  while  the  assurance  funds  in  Saskat¬ 
chewan  and  Alberta  have  grown  to  large  proportions 
the  claims  proved  against  them  have  been  compara¬ 
tively  small,  and  the  question  of  the  paj^ment  of 
claims  in  excess  of  the  amount  of  the  fund  docs  not 
look  to  be  a  practical  question  at  the  present  time; 
and  if  the  present  ratio  between  the  growth  of  the 
fund  and  the  amount  of  claims  proved  continues,  it  will 
become  all  the  time  a  less  practical  question.  In  Sas¬ 
katchewan  as  against  8527,021.11  collected,  85,406.51 
has  been  paid  in  claims,  and  in  Alberta  the  figures  are 
8375,915.35  collected  and  8575.00  paid  in  claims. 
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§  27.  LIABILITIES  OF  THE  FUND, 
a.  Introduction. 

The  reported  eases  in  Canada  upon  the  construc¬ 
tion  of  the  sections  of  the  Acts  referring  to  the 
assurance  fund  are  surprisingly  few,  and,  tlierefore, 
so  far  as  case  law  is  concerned,  to  aid  in  the  con¬ 
struction  of  these  sections  we  must  draw  upon  the 
Australian  cases.  As  this  book  docs  not  pretend  to 
bo  an  exhaustive  review  of  the  case  law  in  that 
country,  an  attempt  can  only  be  made  to  analyze 
briefly  the  sections  of  the  Canadian  Acts  as  they 
actually  appear,  in  a  way  which  it  is  hoped  will  be 
suggestive  to  the  practitioner  in  considering  the 
application  of  the  liability  of  the  assurance  fund  to 
concrete  cases  as  they  may  arise. 

The  Saskatchewan,  Alberta  and  Dominion  Acts 
arc  under  this  heading  almost  identical,  and  differ 
from  the  Manitoba  Act  in  that  the  latter  provides 
in  all  cases  a  direct  remedy  against  the  fund.  In 
the  former  jurisdictions  the  remedy  is,  in  a  very 
great  many  cases,  secondary  only. 

The  Manitoba  section,  while  in  practical  effect 
very  often  the  same  as  the  other  Acts,  is  differently 
constructed  and  therefore  to  avoid,  if  possible, 
some  confusion,  the  Manitoba  Act  and  the  other 
Acts  will  be  taken  up  separately.  The  Acts  of  Sas¬ 
katchewan,  Alberta  and  the  Dominion  will  be  con¬ 
sidered  first,  as  they  arc  longer  and  more  compli¬ 
cated,  and  will  cover  the  majority  of  the  points  to 
be  referred  to  in  considering  the  Manitoba  Act. 

b.  Liability  of  Assurance  Fund  in  Saskatchewan,  Alberta  and 
the  Territories. 

(1)  IN  GENERAL. 

In  order  to  understand'*  the  liability  of  the 
assurance  fund,  it  should  be  observed  that  the  scheme 
of  these  Acts  is : 


*  Those  sections,  it  has  been  truly  said,  are  “extremely  confused  and 
difficult  to  construe.”  Hogg,  page  S52. 
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(1)  To  give  a  right  of  action  for  damagos  for 
deprivation  of  land  in  certain  cases  to  certain  persons, 
and  secondarily  in  certain  of  these  eases  to  give  a 
remedy  over  for  recovery  of  the  damages  recovered 
in  such  action  from  the  assurance  fund. 

(2)  To  give  dirc'ct  remedy  against  the  assurance 
fund  where: 

(a)  Pecuniary  loss  has  been  sustained  by  any 
omission,  mistake  or  misfeasance  by  any  of  the 
officials,  or 

{b)  Where  deprivation  of  land  has  been  suffered 
but  the  remedy  for  recovery  of  the  land  is  barred  by 
the  Act,  and 

(c)  In  either  case,  where  the  remedy  for  dam¬ 
ages  is  bari’ed. 

(2)  INDIRECT  LIABILITY  (W  FUND. 

(ii)  Gwiiiid  of  Liuhilihj. 

This  liability  arises  ui)on  deprivation  of  land. 
Land  pursuant  to  the  interpretation  section  of  the 
Acts,  includes  every  estate  or  interest  therein, 
whether  that  estate  or  interest  is  legal  or  equitable. 
In  the  Acts  of  New  South  Wales,  Tasmania,  Victoria 
and  Western  Australia,  which  each  contain  sections 
almost  identical  with  Saskatchewan  1 37  and  Alberta 
105,  the  words  arc,  "any  person  deprived  of  any  land 
or  of  any  estate  or  interest  in  land.”  Referring  to 
the  New  South  Wales  section  where  parties  claiming 
against  the  assurance  fund  were  cestuis  qiie  irustent, 
Lord  Macnaghten,  delivering  the  judgment  of  the 
judicial  committee,  said: 

“It  could  not,  of  course,  be  disputed  that  the  expression 
‘interest  in  land,’  unless  there  was  something  to  restrict  the 
meaning,  must  include  equitable  as  well  as  legal  interests. 
But  it  was  argued  that  the  scope  of  the  Act  rightly  understood 
requires  such  a  restriction;  otherwise  it  was  said  the  labor 
thrown  upon  the  office  would  be  enormous,  if  not  intolerable. 
It  seems  rather  difficult  to  support  that  contention,  etc.  (citing 
other  sections  of  the  Act).”“ 

®  Williams  v.  Papwortli,  (1900)  A.  C.  563. 
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And  the  interest  must  be  a  beneficial  interest  of  some 
appreciable  value,  not  a  bare  legal  estate.*’  An 
equitable  mortgagee  by  way  of  deposit  of  title  deeds, 
was  allowed  to  prove  a  claim  against  the  fund  where 
the  owner  obtained  tlie  issue  of  a  new  duplicate 
certificate  of  title  by  affidavits  and*  proceedings 
regular  on  their  face,  but  which  affidavits  were 
false.  A’Jicclcctt,  J.,  said: 

“I  think  tlic  iilaintilT  Imd  an  interest  in  land  uiuicr  tiie 


and  the  mortgaging  of  land  constitutes  a  deprivation 
thereof  /u'o  lanlo.^ 

A  restriction  upon  the  meaning  of  the  word 
‘‘deprived”  has  been  suggested  in  Ontario  in  the  ease 
of  Fawkes  v.  Attorney  General.^  Here  the  plaintiff 
had  been  induced  to  transfer  her  land  in  consideration 
of  receiving  certain  stock  certificates,  which  turned 
out  to  be  valueless.  As  against  the  original  trans¬ 
ferees  the  transaction  was  fraudulent  and  voidable, 
but  through  a  series  of  transfers,  all  fraudulent  and 
voidable,  the  land  passed  until  by  a  final  transfer 
it  got  into  the  hands  of  a  bona  Jidc  purchaser  for 
value,  one  Clark.  Boyd,  C.,  says: 

“Clark  being  registered  as  owner  did  not  deprive  the 
plaintiff  of  the  land;  it  may  h.ave  prevented  her  recovering 
the  land;  she  had  ceased  to  be  owner  under  the  Act  when  her 
transfer  was  r(!gistered  to  Deacon  and  the  land  was  transferred 
in  due  course  to  Clark.” 

And  again: 

“Now,  I  think  the  word  'deprivation’  is  used  in  contra¬ 
distinction  to  another  word  in  the  Act,  ‘disposition.’  The 
plaintiff’s  dealing  with  the  land  falls  under  section  124;  she 
made  a  transfer,  which  was  a  ‘disposition’  of  the  land,  that  if 
properly  attacked,  would  be  declared  fraudulent  and  void. 
Her  act  was  a  disposition  of  the  land,  a  voluntary  thing,  and 
it  is  not  to  be  called  a  deprivation  of  it. 


r.  Dare;/,  8  N.  Z.  L.  R.  129. 

’’  Tolley  and  Co.  Ltd.  v.  Byrne,  28  V.  L.  R.  95. 

*  Finucane  v.  Registrar  of  Titles,  (1902)  S.  R.  (Q 
’  Fawkes  v.  Attorney  General,  (1903)  6  0.  L.  R.  490 
Trustee  v.  Registrar  General,  post,  page  223. 
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“Aoeoi'diof!;  lo  iho  Oxford  Kiigl'mli  Dioiioimry,  'to  doprive 
a  porsoti  of  a  tiling,  ‘iH  lo  tulco  il  siwiiy  from  him.’  Huh  voca 
it  imports  wrongful  action,  or  action  hi.  iniiiiuiii,  and  in  Uic 
statute,  1  tliink,  it  intends  .some  transaction  c,i;  parto,  or  l)olnnd 
tlu!  back  of  tlio  true  owner,  or  wlierein  ins  existence  is  concealed, 
whereby  lie,  licing  in  ignorance  of  wliat  is  going  on,  is  deprived 
of  ills  jirojicrty.  As  contrasting  ‘disposition’  and  ‘deprivation’ 
refer  to  AUoriicy  Ocncral  v.  Alonlcjiorc,  (1888)  21  ().  Ji.  D.  401 
and  The  Alloriwji  General  v.  Mayor  of  Hiblliorp,  (18.58)  3  II.  and 
N.  4‘24,  at  page  4.53.  In  sucli  a  case  tiic  provisions  of  tlie  Act 
have  been  employed  lo  do  M'rong  against  tlic  real  owner,  and 
if  lie  suffers  tlie  loss  of  the  hind  thereby,  yet  shall  amends  bo 
made  to  him  out  of  the  fund,  if  the  personal  remedy  is  fruitless.” 

n  sticli  distinction,  however,  is  well  drawn, 
certain  section.s  of  the  Act.s  would  .seeni  to  bo  usclcs.s 
and  unnecessary,  for  example: 

‘‘No  bona  fule  purchaser  of  land  for  valuable 

consideration  shall  bo  subject  to  an  action  for  recovery  of  dam¬ 
ages  as  aforesaid  *  *  on  the  ground  that  his  transferor 
*  *  *  has  been  registered  as  owner  through  fraud  or 
error  *  *  or  has  derived  from  or  through  a  pcr.son 
registered  as  owner  through  fraud  or  error.”  (Sask.  138.) 

Now  if  "deprivation”  ap])lics  only  to  the  original 
filching,  as  it  were,  of  the  land  from  the  rightful 
owner,  there  is  nothing  in  the  Acts  to  give  any  right  of 
action  for  recovery  of  damages  against  such  bona  fide 
transferee,  while  if  the  bona  fide  transferee  by  his 
application  to  be  registered,  contributes  to  the 
deprivation,  the  section  has  a  plain  meaning.  It  is 
submitted  that  the  Acts  should  be  given  a  liberal 
construction,  and  that  all  persons  who  contribute  in 
removing  ownership  of  the  land  from  the  rightful 
owner  to  its  last  owner,  contribute  to  the  deprivation. 
The  ])orsons  so  deprived  of  land  who  may  sue  are; 
(i)  Any  person  deprived  thereof  by  fraud. 
Fraud  as  a  specific  cause  of  loss  of  land  for  which 
damages  niay  be  recovered  is  omitted  from  the  Alani- 
toba  section  146,  though  assumed  as  a  cause  later 
in  the  section.  Every  certificate  of  title  obtained  by 
fraud  is  voidable  on  that  ground,  unless  in  the  case 
of  a  subsequent  registered  owner  bona  fide  for  value 
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and  except  in  siieli  case  the  land  itself  would  bo 
recoverable,  and  therefore  damages  are  unnecessary; 
and  if  the  land  cannot  bo  recovered,  every  case  of 
fraud  necessarily  involves  liability  under  some  of 
the  other  headings,  fraud  being  only  the  element  of 
mala  Jides,  the  machinery,  as  it  were,  of  the  fraud 
being  found  under  some  otlier  heading. 

(ii)  Any  person  deprived  thereof  by  the  regis¬ 
tration  of  any  other  person  as  owner  of  such  land. 

This  must  be  considered  to  cover  also  the  first 
registration,  that  is  to  say,  “bringing  land  under  the 
system,”  which  in  Manitoba  and  in  the  Australian 
jurisdictions  is  made  a  separate  ground  of  damages. 

(iii)  Any  jicrson  deprived  in  consequence  of  any 
fraud,  error,  omission  or  misdescription  in  any  cer¬ 
tificate  of  title  or  in  any  memorandum  thereon  or  in 
the  duplicate  thereof,  or  otherwise. 

(b)  Af/amst  Whom  Action  for  Dammjes  may  be  Brought, 

(i)  Against  the  person  upon  whose  application 
the  erroneous  registration  was  made. 

(ii)  Against  the  person  who  acquired  title  to  the 
land  in  question  through  such  fraud,  error,  omission 
or  misdescription. 

(iii)  In  Alberta,  in  case  the  land  has  been 
included  in  two  or  more  grants  from  the  Crown, 
against  such  person  as  the  judge  appoints. 

There  docs  not  seem  to  be  any  distinction  be¬ 
tween  the  person  who  applies  for  registration,  and 
the  person  who  acquires  title.  The  enumeration 
of  the  two  classes  suggests  the  possible  view  that  by 
the  first  is  meant  a  vendor,  on  the  strict  view  of  the 
Act  that  registration  being  that  which  passes  the 
interest,  it  is  the  vendor’s  duty  to  obtain  such 
registration,  but  the  following  subsection  of  the  Act 
which  provides  that  “such  person  shall  upon  a  transfer 
of  such  land  hona  fide  for  value  cease  to  be  liable” ' 
negatives  this  view. 
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(c)  When  Asmironce  Fund  in  Liable. 

(i)  Whore  damages  arc  recovered  and  the  sheriff 
makes  a  return  of  nulla  bona  or  certifies  that 
any  portion  thereof  with  costs  awarded  cannot  be 
recovered  from  the  defendant. 

(ii)  Where  the  person  against  whom  the  action 
for  damages  (a)  is  dead;  (b)  cannot  bo  found  in 
the  province,  and  (c)  an  action  has  been  brought 
and  judgment  recovered  against  the  registrar  as 
nominal  defendant. 

(iii)  Where  the  person  primarily  liable  was  not 
so  liable  by  reason  of  fraud  or  error  occasioned  by 
any  omission,  misrepresentation  or  misdescription  in 
his  application  to  be  registered  as  owner  of  the  land 
or  in  any  instrument  executed  by  him,  and  has  trans¬ 
ferred  the  land  bona  Jide  for  value,  in  which  case  an 
action  may  be  brought  against  the  registrar  as 
nominal  defendant. ““ 

(d)  Whe7i  Assurance  Fund  is  Not  Liable. 

(i)  Where  the  land  itself  has  been  recovered  or 
is  recoverable. 

(ii)  Where  damages  can  be  recovered  from  the 
person  who  caused  the  loss,  no  damages  are  recover¬ 
able  from  the  assurance  fund. 

Where  a  person  has  been  deprived  of  land  by 
fraud  and  the  actual  and  immediate  perpetrator  of  the 
fraud  has  died,  absconded,  or  become  insolvent,  his 
right  to  recover  against  the  assurance  fund  is  com¬ 
plete,  and  is  not  affected  by  the  fact  that  a  third 
person  was  also  party  to  the  fraud,  and  derived 
benefit  from  it,  and  in  such  case  a  plaintiff  need 
not  first  proceed  against  such  third  person.^® 

(iii)  Where  the  loss  has  been  caused  or  con¬ 
tributed  to  by  the  owner’s  negligence. 

•a  Nicholson  v.  Dreiu  and  Norton,  2  W.  W.  R.  295. 

Cox  V.  Bourne,  8  Q.  L.  J.  66. 
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This  is  an  clomcntary  principle  of  law,  but  is 
further  emiihasized  by  certain  statutory  provisions 
regarding  this  defence.  If  the  party  damnified  or 
attempting  to  recover  the  land,  had  notice  of  “such 
delay"  and  wilfully  or  collusively  omitted  to  lodge  a 
caveat,  or  allowed  the  caveat  to  lapse,  such  plain¬ 
tiff  shall  be  nonsuited. The  meaning  of  “such 
delay"  is  not  clear  as  there  docs  not  appear  to  be  any 
case  of  delay  necessarily  referred  to  in  the  context; 
but  the  effect  of  the  section  is  no  doubt  intended  to 
be  the  same  as  that  of  section  153,  Manitoba,  namely 
to  cover  the  case  where  the  plaintiff  had  knowledge 
that  the  registrar  was  about  to  commit  an  act 
through  which  he  claims  to  have  been  damnified, 
with  this  additional  term  added  instead  of  implied, 
as  in  Manitoba,  namely  that  having  notice  of  the 
impending  commission  of  such  act,  the  plaintiff 
omitted  the  obvious  remedy  of  filing  a  caveat, 
whereby  anything  so  improperly  done  would  never¬ 
theless  be  subject  to  his  rights.  It  would  appear 
that  such  might  very  well  be  held  to  be  negligence, 
even  without  statutory  provision  to  that  effect.^^ 
This,  however,  is  only  one  instance  of  possible 
negligence.  A  person  depending  on  a  search  and 
registering  documents  without  making  allowance  for 
the  possibility  of  documents  produced  for  registration 
but  not  entered  in  the  register  in  the  ordinary  course 
at  the  time  of  search,  has  no  claim  against  the  fund.^® 
A  party  defrauded  who  omitted  to  search  the  register 
when  he  might  have  found  out  the  fraud  by  so  doing, 
has  no  recourse  against  the  fund ;  but  this  does  not 
apply  where  some  act  or  thing  done  by  the  registrar 
has  itself  induced  the  omission  to  search.  Thus  a 
memorial  of  registration  on  an  instrument  is  evidence 
of  its  registration,  and  that  all  the  consequences  of 

“  Sask.  143;  Alta.  110;  Dorn.  149. 

“  Northwest  Construction  Co.  v.  Valle,  4  W.  L.  E.  37. 

“  In  re  Jackson,  10  N.  Z.  L.  R.  148. 

In  re  Scanlan,  3  Q.  L.  J.  43;  Miller  v.  Davy,  7  N.  Z.  L.  R.  515. 
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and  conditions  precedent  to  registration  liave  been 
fulfilled,  and  the  assurance  fund  is  not  relieved 
because  tlie  party  relied  thereon  and  did  not  in  such 
case  search  the  register,  though  such  a  search  would 
have  disclosed  a  defect.  So  where  a  lease  was' 
registered  against  the  land  which  the  lessors  did  not 
own,  and  buildings  were  erected  thereon  by  the 
plaintiffs  who  relied  on  the  certificate  of  registration 
indorsed  upon  the  memorandum  of  lease,  it  was  held 
that  it  was  no  ncgiigoiicc  on  the  part  of  the  plaintiffs 
not  to  search  the  register,  and  the  assurance  fund  was 
held  liable.'" 

Under  this  heading  may  be  said  to  fall  the  case 
of  forged  instruments.'"  The  leading  case  on  this 
point  is  the  decision  of  the  judicial  committee  of  the 
Privy  Council  in  Gibbs  v.  Messer.  In  that  case  Mrs. 
Messer  was  entered  in  the  register  as  owner  of 
certain  parcels  of  land.  Her  solicitor  forged  a 
transfer  to  one  Hugh  Cameron,  a  fictitious  person, 
and  thereupon  arranged  a  loan  for  the  supposed 
Cameron  with  the  McIntyres.  The  solicitor  signed 
the  document,  witnessed  it  and  swore  the  affidavit 
of  execution  all  himself.  The  judicial  committee, 
reversing  the  Supreme  Court  of  Victoria,  held  that 
the  mortgage  purporting  to  be  executed  by  Cameron 
to  the  defendants  McIntyre  was  invalid  and  did 
not  constitute  an  incumbrance  upon  the  title  of  the 
plaintiff,  Mrs.  Messer;  that  the  certificate  of  title 
issued  in  the  name  of  Plugh  Cameron  should  be 
cancelled  and  the  former  certificate  in  the  name  of 
Mrs.  Messer  restored.  The  result  was  that  the 
plaintiff,  Mrs.  Messer,  did  not  recover  against  the 
fund  because,  instead,  she  got  her  land  back;  but, 
of  the  parties  relying  on  the  forged  instruments. 
Lord  Watson,  delivering  the  judgment  of  the  court, 
said: 

“  Bussell  el  al.  v.  Registrar  General  of  Land,  2G  N.  Z.  L.  R.  C.  A.  1223. 

“  Gibbs  V.  Messer,  (1891)  A.  C.  248;  Allorney  General  v.  Odell,  (1906)  2 
Ch.  47. 
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_  "The  protection  which  the  statute  gives  to  persons  trans¬ 
acting  on  the  faitli  of  the  register  is,  l)y  its  terms,  limited  to 
t  liosc  who  actually  deal  with  and  derive  right  from  a  proprietor 
whose  name  is  upon  the  register.  Those  who  deal,  not  with 
the  registci'cd  proprietor,  hut  with  a  forger  who  uses  his  name, 
do  not_  transact  on  the  faith  of  the  register;  and  they  cannot 
by  registration  of  a  forged  deed  acquire  a  valid  title  in  their 
own  i)erson,  although  the  fact  of  their  being  registered  will 
cnaldc  theni  to  pass  a  viilid  title  to  third  parties  who  purchase 
from  them  in  good  faith  and  for  onerous  consideration.” 

And  again: 

“In  the  opinion  of  their  lordships  the  duty  of  ascertaining 
tlic  identity  of  the  princip.al  for  whom  an  .agent  professes  to  act 
with  the  person  who  stands  on  the  register  as  proprietor,  and 
oj  seeing  that  they  get  a  genuine  deed  executed  Iry  that  irrin- 
cipal,  re.sts  with  the  mortgagees  themselves;  and  if  they  accept 
a  forgery  they  must  bear  the  consequences.” 

The  duty  thus  being  cast  on  the  party  taking  an 
interest  to  ascertain  the  identity  of  his  transferor 
or  mortgagor,  it  follows,  conversel}'’,  that  such  trans¬ 
feree  or  mortgagee  can  have  no  claim  on  the  assurance 
fund  for  failing  in  that  duty.  This,  however,  is  very 
different  from  saying,  as  is  frequently  inaccurately 
stated  as  a  result  of  Gibbs  v.  Messer,  that  the  a.ssur- 
ance  fund  is  not  liable  for  forgery.  A  title  conferred 
upon  a  person  under  a  forged  instrument,  even 
though  void  as  against  the  rightful  owner,  if  further 
transmitted  to  a  subsequent  purchaser  bona  fide  for 
value,  becomes  indefeasible  in  the  hands  of  such 
bona  fide  purchaser, and  where  the  rightful  owner 
is  thus  deprived  of  his  remedy  to  recover  the  land 
and  is  unable  to  recover  damages  against  the  forger, 
there  is  no  reason  why  he  should  be  deprived  of  his 
remedy  against  the  assurance  fund. 

But  the  reasoning  of  Gibbs  v.  Messer  in  dicta 
already  quoted  would  apply,  as  against  the  party 
taking  under  the  instrument,  to  all  invalidities  in 
the  instrument  itself  as  distinct  from  infirmities  in 
his  transferor’s  title.  Thus  a  person  taking  a  bona 

"  Gihbs  V.  Messer,  supra]  Faxvhes  v.  Allorney  General,  6  O.  L.  R.  490. 
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fide  registered  interest  under  registered  power  of 
attorney,  might  nevertheless,  in  case  that  power  of 
attorney  were  insuflicient  to  sup])ort  tlie  authority 
exercised  thereunder,  get  nothing,  and  such  person 
would  have  no  claim  against  the  fundd*  The  case 
of  power  of  attorney,  however,  at  least  where  the 
power  is  already  registered,  and  not  registered  by 
the  person  claiming  under  it,  is  not  so  clear  as  the 
case  of  forgery  and  the  cases  about  to  be  men¬ 
tioned,  for  if  a  registrar  indorsed  on  the  register  a 
memorandum  that  the  owner  has  granted  to  the 
agent  a  power  of  attorney  to  transfer  certain  land, 
upon  the  strict  theory  of  the  system  the  owner  is 
entitled  to  rely  upon  the  entry  in  the  register  and 
should  not  be  required  to  search  the  instrument,  the 
registrar  being  responsible  if  he  makes  an  incorrect 
memorandum. 

On  the  principles  stated  in  Gihhs  v.  Messer,  a 
certificate  of  title  granted  upon  a  transfer  executed 
by  an  infant  or  a  mortgage  made  by  an  infant  or 
other  person  under  disability,  would  in  the  hands  of 
the  transferee  or  mortgagee  be  invalid,  with  no 
recourse  against  the  assurance  fund,  notwithstand¬ 
ing  that  it  might  have  been  registered  on  a  false 
affidavit  by  the  witness  to  the  fact  that  the  party 
executing  was  of  full  age  or  otherwise  had  the  neces¬ 
sary  capacity.  This  doctrine  leaves  undisturbed  the 
general  law  as  to  the  validity  between  the  parties  of 
instruments  executed  by  companies.  A  registered  in¬ 
strument  executed  by  a  company  which  is  ultra  vires 
of  the  company,  is  invalid  in  the  hands  of  the  taker 
under  that  instrument,  but  there  is  of  course  nothing 
to  throw  a  greater  duty  on  a  person  taking  an  instru¬ 
ment  under  a  Torrens  Act  than  under  the  general 
law,  in  which  latter  case  the  person  contracting  with 

>8  The  contrary  was  licl<]  in  Magor  v.  Donald,  13  V.  L.  R.  2.55. 
This  decision  was  relied  on  by  the  court  below  in  Messer  v.  Gibbs, 
that  decision  again  being  reversed  by  the  Judicial  Committee  of  the 
Privy  Council  on  appeal  as  Gibbs  v.  Messer,  supra. 
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a  company  and  dealing  in  good  faith,  may  assume 
that  acts  within  the  powers  of  the  company  have 
been  properly  and  duly  performed  and  is  not 
bound  to  inquire  whether  the  acts  of  internal  rnanage- 
ment  have  been  regular.^”  In  Saskatchewan,  indeed, 
in  regard  to  disability  and  incapacity  in  a  company, 
the  Act  goes  further  in  providing  with  regard  to  these 
invalidities  that  in  no  ease  shall  the  assurance  fund 
be  liable  for  compensation  by  reason  of  the  improper 
use  of  the  seal  of  any  corporation  or  by  reason  of  the 
registration  of  any  instrument  executed  by  any 
person  under  a  legal  disability  unless  the  fact  of  such 
disability  was  disclosed  on  the  instrument  by  virtue 
of  which  such  'person  was  registered  as  oivner.  (Section 
155d.) 

The  doctrine,  however,  of  the  responsibiiity 
of  takers  under  instruments  to  see  to  the  status 
and  capacity  of  the  maker  of  the  instrument 
and  the  consequent  immunity  of  the  assurance  fund 
must  not  bo  carried  too  far.  It  would  seem  to 
extend  to  a  status  or  capacity  but  not  to  a  mere 
restriction  by  contract  or  otherwise  of  the  power  (jf 
the  maker  of  the  instrument  to  effect  the  purposh 
which  he  purports  to  effeet.^® 

It  is  not  necessary  in  an  action  against  the 
assurance  fund  to  negative  all  defences  of  this 
nature,”^  and  it  apparently  is  a  peculiarity  of  the 
Acts  in  Saskatchewan  and  Alberta  and  the  Dominion 
that  the  assurance  fund  may  not  in  every  case  have 
the  advantage  of  these  defences.  Where  the  fund 
is  reached  by  reason  of  judgment  having  been  ob¬ 
tained  against  the  party  primarily  liable  for  damages 
under  the  Act,  to  the  suit  for  which  judgment  the 
registrar  is  not  necessarily  a  party,  and  whereafter 
such  judgment  the  sheriff  returns  a  writ  nidla  bona, 
the  assurance  fund  is  liable  to  pay  the  claim  without. 

Royal  British  Bank  v.  Tiirquand,  6  E.  &  B.  327. 

2“  McEacharn  v.  Colton,  (1902)  A.  C.  104. 

Wilson  V.  District  Registrar  Winnipeg,  9  Man.  L.  R.  215. 
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apparently,  having  had  an  opportunity  to  raise  all 
possible  defences. 

(iv)  Damages  arc  not  recoverable  wlicrc  no 
actual  damage  of  a  money  value  has  been  suffered. 

This  may  aiipear  axiomatic  Ai'hen  stated  in  its 
bald  form.  Where  the  action  was  Iirought  liy  the 
plaintiff  for  deprivation  of  a  bare  legal  estate  by 
the  bringing  of  land  under  the  Act,  the  registrar 
in  his  defence  relied  merely  on  the  fact  that  the 
plaintiff  was  not  a  beneficial  owner  and  did  not  set 
up  that  the  iiartics  who  got  the  certificate  of  title 
were.  Richmond,  J.,  delivering  judgment,  said: 

“It  was  conic'nded  tliat  tlic  registrar  was  bound  to  show 
an  cquital)lc  title  in  tlic  persons  to  wliom  ho  issued  ccrtincato 
of  title.  In  my  opinion  this  is  not  so.  The  idaintil'f  is  hound 
to  establish  aflirmatively  that  he  has  been  damniliod  by  the 
improper  use  of  the  ecrtificatc  of  title.  In  order  to  do  this  ho 
must  show  that  he  has  been  deprived  of  a  valuable  estate  in 
the  land.” 

Where  the  jdaintiff ’s  mortgage  was  registered  to 
secure  a  past  indebtedness,  and  by  an  oversight  the 
abstract  furnished  showing  the  registration  omitted 
to  show  a  large  prior  mortgage,  the  plaintiff  failed 
to  obtain  judgment  on  this  score  against  the  assur¬ 
ance  fund,  for  the  reason  that  the  evidence  did  not 
show  that  the  mortgagor  had  any  other  security 
which  he  could  have  given  to  the  jilaintiff  nor  that 
he  had  any  estates  out  of  which  the  plaintiff  coiild 
have  realized  had  he  taken  proceedings  to  collect; 
in  other  words,  that  the  evidence  did  not  show  that 
the  plaintiff  had  sustained  any  pecuniary  loss  by 
reason  of  the  failure  of  the  registrar  to  show  the  prior 
mortgage  on  the  abstract.-^ 

But  in  an  action  against  the  registrar  as  nominal 
defendant  for  damages  for  omission  to  indorse  the 
plaintiff’s  second  mortgage  on  a  new  certificate  of 
title,  the  value  of  the  land  was  fixed  at  a  higher  sum 

“  Blackwell  v.  Davy,  8  N.  Z.  L.  R.  129. 

“  Hall  V.  Registrar  Yorklon  L.  R.  D.,  1C  W.  L.  R.  568. 
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than  tlie  jiurcliasc  price  at  a  forced  sale  under  a  first 
mortgage,  this  not  being  considered  conclusive 
evidence  of  the  value.-' 

(v)  IDamages  cannot  be  recovered  against  the 
assurance  fund  in  an  action  brought  after  six  years 
from  the  date  of  the  deprivation  of  the  land  or  the 
lifting  of  a  disability.  In  the  Australian  jurisdictions 
this  limitation  is  also  placed  on  the  action  for  damages 
against  the  person  liable.  Such  is  not  the  case  in 
Saskatchewan  and  Alberta,  and  furthermore  there 
is  nothing  to  limit  the  liability  of  the  assurance  fund 
after  an  unsatisfied  execution  against  a  person 
primarily  liable,  even  though  six  years  have  elapsed. 
Still  further,  this  limitation  docs  not  apply  to  the 
actions  of  persons  sustaining  loss  or  damage  through 
any  omission,  mistake  or  misfeasance  of  the  registrar. 
The  date  of  “dcpiivation  of  the  land”  is  the  date  of 
the  issue  of  the  certificate  of  title."® 

(vi)  No  damages  against  the  assurance  fund  can 
be  recovered  by  reason  of  the  breach  by  the  owner  of 
any  trust  whether  expressed,  implied  or  construc¬ 
tive.^®  This,  of  course,  docs  not  in  any  way  infringe 
upon  the  right  of  the  cestui  que  trust  to  enforce  upon 
his  trustee  observance  of  the  trust  or  for  damages 
in  case  of  breach  thereof,  Avhich  rights  still  exist  as 
under  the  general  law.  The  beneficiary  can  alwa3^s 
file  a  caveat,  but  the  whole  scheme  of  the  Acts  is  to 
dissociate  trusts  entirely  from  the  registry  office.^'' 

(vii)  The  assurance  fund  is  not  liable  for  loss 
occasioned  by  the  same  land  being  included  m  two 
or  more  grants  from  the  Crown.^®  In  Australia,  in 
such  cases,  the  actions  arc  brought  against  such 
persons  as  the  judge  may  direct,  and  this  is  the  pro¬ 
cedure  in  Alberta.  In  such  cases  the  action  for 

Tf'cFs  and  Johns  v.  Registrar  General  of  Land,  29  N.  Z.  L.  11.  S.  C.  101. 

Rutu  Peehi  v.  Daveij,  9  N.  Z.  L.  R.  1.34. 

Sask.  1.5.5  (a);  Alta.  121  (a);  Dom.  101  (a). 

S.ask.  OS;  Alt.a.  47;  Dom.  75. 

=8S.ask.  155  (b);  Alta.  121;  Dora.  101  (b). 
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damages  may  be  brought,  but  there  seems  little  scope 
for  such  an  action,  as  a  prior  claimant  (as  defined  in 
section  3  of  the  Saskatchewan  Act  and  section  44 
of  the  Alberta  Act)  may  always  recover  in  ejectment, 
while  the  claimant  in  a  subsequent  grant  is  not  in  a 
position  to  claim  that  the  prior  grantee’s  application 
was  erroneous  or  that  such  jirior  grantee  first  acquired 
title  through  fraud,  error,  omission  or  misdescription. 

(viii)  The  assurance  fund  is  not  liable  in  any 
ease  in  which  loss  has  been  occasioned  by  any  land 
being  included  in  the  same  certificate  of  title  with 
other  land  through  misdescription  of  the  boundaries 
or  parcels  of  any  land,  unless  it  is  proved  that  the 
person  liable  for  compensation  and  damages  is  dead, 
or  has  absconded  from  the  province,  or  has  been 
adjudged  insolvent,  or  the  sheriff  has  certified  that 
he  is  not  able  to  realize  the  full  amount  of  costs 
awarded  in  any  action  for  compensation.^'-’ 

“Wrong  description  is  where  tlic  applicant,  intending 
to  describe  Blackaere,  describes  Whiteacre,  or  so  describes 
Blackacrc  as  to  make  it  include  Whiteacre.  It  is  not  wrong 
dcscrijition  where  an  applicant  correctly  describes  the  land  he 
is  applying  for,  though  the  land  is  not  his.  It  is  then  a  case  of 
no  title  and  the  efficacy  of  the  certificate  of  title  depends  upon 
the  bona  fnles  of  the  applicant.” 

In  the  ease  of  misdescription,  the  rightful  owner  is 
not  barred  from  recovering  the  land  in  Saskatche¬ 
wan  and  Alberta,  and  the  necessity  for  any  action 
for  damages  is  not  apparent. 

(3)  DIRECT  LIABILITY  OF  FUND. 

There  arc  many  eases  of  loss  or  damage  sustained 
in  the  administration  of  the  Acts  where  there  are 
no  persons  from  whom  the  damages  may  be  recovered. 
In  such  case  a  remedy  is  provided  against  the 

2»S.ask.  155  (c);  Alta.  121;  Dorn.  161  (c). 

Hamilton  v.  Iredale,  3  S.  R.  (N.S.W.)  535. 

Sask.  136  (e),  137  (2),  138;  Alta.  104  (2),  105,  106;  Dora.  142  (e), 

143  (2),  144. 
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fund  ill  the  first  instance.  Those  persons  who  have 
such  a  direct  remedy  against  the  fund  are: 

(i)  Any  person  sustaining  loss  _  or  damage 
through  any  omission,  mistake  or  misfeasance  of 
any  officer  or  clerk  under  the  system. 

(ii)  Any  person  deprived  of  any  land  by  the 
registration  of  any  other  person  as  owner  thereof, 
or  by  any  error,  omission  or  misdescription  in  any 
certificate  of  title  or  in  any  memorandum  upon  the 
same  or  upon  the  duplicate  thereof,  and  who  by  the 
provisions  of  the  Act  is  barred  from  bringing  an 
action  of  ejectment  or  other  action  for  the  recovery 
of  the  land. 

(iii)  And  being  in  cither  case,  a  person  who 
is  barred  from  bringing  an  action  for  the  recovery  of 
damages  as  provided  for  in  the  Act.^^ 

It  is  not  easy  to  rigidly  distinguish  between 
"loss  or  damage”  on  the  one  hand  and  "deprivation 
of  land”  on  the  other;  but  it  would  seem  to  bo  evi¬ 
dent  that,  by  a  recital  of  the  two  grievances  of  loss 
or  damage  on  the  one  hand  and  deprivation  of  land 
on  the  other,  it  is  intended  to  avoid  the  effect  of  an 
Australian  decision  in  which,  construing  the  section 
of  the  Victoria  Act  corresponding  to  but  slightly 
different  in  wording  from  sections  140  Saskat¬ 
chewan  and  108  Alberta,  it  was  held  that  the 
loss  or  damage  referred  to  must  be  in  the  nature  of  a 
loss  of  an  interest  in  land  and  that  a  purely  money 
loss  could  not  be  compensated  for.^^  In  the  Cana¬ 
dian  jurisdictions  there  is  now  no  reason  for  claiming 
that  once  it  be  proved  that  a  party  has  suffered  loss 
on  some  ground  coming  within  the  category  of  any 
omission,  mistake  or  misfeasance  of  any  of  the 
officials  of  the  system,  such  person  cannot  claim 
damages,  even  although  he  may  not  have  reached 

“  For  this  construction  of  the  section  see  Morris  v.  Bentley,  2  Terr. 

L.  R.  253. 

”  Oakden  v.  Gibbs,  8  V.  L.  R.  380. 
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the  point  of  having  acquired  an  interest  in  the  land 
recognizable  as  such  under  the  Acts,  or  of  having  lost 
the  same.  For  example,  there  is  no  reason  to  suppose 
that  a  person  purchasing  land  on  the  strength  of  a 
clear  abstract  and  general  register  certificate  would 
not  bo  able  to  hold  the  assurance  fund,  notwith¬ 
standing  his  purchase  had  never  resulted  in  a  regis¬ 
tered  interest. 

The  necessity  in  the  ease  of  an  action  for 
deprivation  of  land  of  the  remedy  for  the  recovery 
of  the  land  being  barred,  and,  in  all  cases,  of  the 
remedy  in  damages  being  barred,  was  considered  in 
Morris  v.  Bentley,  supra.  It  was  there  hold  that  in 
order  to  enable  the  plaintiff  to  recover  in  an  action 
for  damages,  it  was  not  necessary  that  his  remedies, 
whether  direct  or  indirect,  should  be  barred,  and 
that  it  was  sufficient  to  show  that  his  principal 
remedy,  that  is  the  remedy  against  the  registrar, 
had  been  barred;  and  there  it  was  held  sufficient 
that  the  remedy  had  been  barred  under  the  general 
section  exempting  from  liability  any  registrar  in 
respect  of  any  act  hona  fide  done  or  omitted  to  be 
done  in  the  exercise  or  supposed  exorcise  of  the  powers 
given  by  the  Act.'^‘  It  will  be  observed  that  the 
persons  who  may  bring  an  action  against  the  fund 
directly  for  deprivation  of  land,  are  the  same  persons 
as  those  who  by  the  preceding  sections  may  bring 
an  action  for  damages  in  certain  cases.  That  action, 
however,  being  barred  bj'-  other  provisions  in  certain 
cases,  this  direct  remedy  against  the  assurance  fund 
is  provided. 

The  liability  of  the  assurance  fund  does  not 
require  before  it  may  arise  any  actual  culpable 
negligence  on  the  part  of  the  registrar.  He  may 
have  merely  registered  documents  perfectly  regular 
on  their  face  and  in  regard  to  which  in  registering 
he  may  have  been  performing  a  purely  ministerial 

M  Sask.  23;  Alla.  143;  Dom.  34;  Man.  19. 
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Rcfc,  but  if,  in  the  result,  he  has  registered  documents 
which  should  not  have  been  registered,  the  fund  may 
be  liable,  In  Public  Trustee  v.  Registrar  General  of 
Landf^  before  the  Court  of  Appeal  in  New  Zealand, 
land  properly  vested  by  law  in  the  public  trustee 
had  been  granted  to  individuals  by  void  Governor’s 
warrants.  The  land  had  gotten  into  the  hands  of 
bona  fide  purchasers  for  value  whose  title  was  im- 
impoachablo.  It  was  contended  that  as  the  district 
registrar  had,  as  was  admitted,  no  discretion  in 
action  upon  the  warrants  or  the  transfers  presented 
subsequent  thereto,  the  assurance  fund  was  not 
liable.  But  Edwards,  J.,  delivering  the  judgment 
of  the  court  holding  the  fund  liable,  said: 

“It  is  ob.sc’rvccl  moreover  that  section  185  of  the  Act''" 
defines  ccrt.ain  cases  in  which  the  assurance  fund  shall  not 
be  liable  for  compensation,  and  that  the  cases  so  defined  do 
not  include  such  a  case  as  the  present.  It  seems  to  us  therefore 
plain  th.'it  it  was  intended  that  every  person  who  is  deprived 
of  his  land  throuRli  the  bringing  of  the  same  under  the  Act 
and  the  issue  of  a  certificate  of  title  to  another  should  be  enabled 
to  bring  his  action  for  the  recovery  of  damages  from  the  assur¬ 
ance  fund.  The  scheme  of  the  Act  is  to  provide  a  fund  for 
comiK'nsating  all  persons  who  arc  deprived  of  their  land  by 
the  operation  of  the  Act,  and  reason  and  justice  require  that  no 
qualification  should  bo  put  upon  the  rights  so  given  which 
is  not  in  express  terms  imposed  by  the  statute.” 

The  defences  of  the  action  against  the  registrar 
as  nominal  defendant  for  recoveiy  of  damages  pay¬ 
able  out  of  the  assurance  fund,  are  so  far  as  they  go 

17  N.  Z.  L,  R.  C.  A.  .177.  Conii)!irc  Tolley  v.  Byrne,  28  V.  L.  11.  95. 

™  SccUon  185  of  the  New  Zealand  Act  reads: 

•‘No  ])erson  shall,  as  against  the  registrar  general  or  the  assur- 
.anee  fund,  he  entitled  to  recover  any  greater  amount  for  compensa¬ 
tion  in  respect  of  the  loss  or  deprivation  of  any  land,  or  of  any  estate 
or  interest  therein,  than  the  value  of  such  lantl,  estate,  or  interest  at 
the  time  of  such  deprivation,  together  with  the  value  of  the  messuages 
.and  tenements  erected  thereon  and  improvements  made  thereto 
(if  .any)  piaor  to  the  time  of  such  deprivation,  with  interest  at  the  rate 
of  five  per  centum  per  annum  to  the  date  of  judgment  recovered; 
and  in  case  the  assurance  fund  for  the  time  being  shall  be  insuffi¬ 
cient  to  satisfy  any  claim,  the  deficiency  shall  be  paid  out  of  the  con¬ 
solidated  revenue  of  the  colony,  and  shall  be  a  first  charge  upon  the 
assurance  fund.” 
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the  same  ns  those  defences  which  may  be  raised  in 
case  of  action  for  damages  and  iigaiiist  tlie  registrar 
as  nominal  defemhint  where  the  party  othei;wisc 
liable  is  dead  or  cannot  be  found  within  tlu;  province, 
and  which  remedies  have  already  been  fully  con¬ 
sidered.  The  defences  arc: 

(i)  Where  the  land  itself  has  been  recovered 
or  is  recoverable;.  Ex  hypolhed,  in  case  of  the  pro¬ 
ceedings  under  discussion  tins  is  not  possible. 

(ii)  Wlicre  damages  can  be  recovered  from  the 
person  who  caused  the  loss;  this  defence  similarly 
is  not  available. 

(iii)  Where  the  loss  has  been  caused  or  contri¬ 
buted  to  by  the  owner’s  negligence.  This  defence  is 
fully  available. 

(iv)  Where  no  actual  damage  of  a  money  value 
has  been  suffered.  This  defence  is  also  available. 

(v)  When  the  action  is  brought  more  than  si.x 
years  from  the  date  of  deprivation  of  the  land  or  the 
lifting  of  the  disability.  This  defence  is  available 
in  case  of  deprivation  of  land,  but  apparently  not 
available  in  case  of  loss  or  damage  sustained  through 
any  omission,  mistake  or  misfeasance  of  the  officials. 

Defences  vi,  vii  and  viii,  ante,  are  also  available. 

(ix)  There  is  further  in  the  action  against  the 
registrar  for  recovery  against  the  fund  direct,  the 
requirement  that  notice  in  writing  of  every  such 
action  and  the  cause  thereof  shall  be  served  upon  the 
attorney  general  at  least  three  calendar  months 
before  the  commencement  of  the  action,  and  failure 
to  serve  sucii  a  notice  is  a  defence  to  the  action. 
In  the  pleadings  it  must  be  distinctly  alleged  that  the 
action  is  brought  under  the  statute  and  that  the 
act  complained  of  was  done  contrary  to  the  pro¬ 
visions  of  the  statute.®’’ 

Upon  the  payment  of  any  such  claim,  the 
amount  paid  out  on  account  of  any  person  may  be 

"  Wilson  V.  District  Registrar  Winnipeg,  9  Man.  L.  R.  215. 
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recovered  from  him  or  liis  estate  by  action  against 
his  personal  ro|)reseiitative  in  the  name  of  the  regis¬ 
trar  anti  provision  is  made  for  speedy  judgment  and 
issue  of  execution  in  the  case  of  absconders/'*' 

c,  Liability  of  Assurance  Fund  in  Manitoba. 

After  attempting  to  set  out  in  some  sort  of 
orderly  fashion  the  intricacies  of  the  machinery  for 
an  attack  on  the  assurance  fund  in  Saskatchewan, 
Alberta  and  the  Dominion,  it  is  somewhat  of  ti 
pleasure  to  tui'n  to  the  comparative  simplicity  of  the 
scheme  under  the  Manitoba  Act  (sections  140-155), 
First,  it  should  be  noted  that  the  scheme  in  thai 
Act  docs  not  depend  in  any  way  upon  any  primary 
statutory  right  to  damages  against  any  other  person. 
Where  there  is  any  such  right  to  damages  on  ordinary 
principles  of  law,  there  is  nothing  in  the  Act  to  take 
away  such  right  from  any  person  injured,  but  the 
scheme  of  the  Act  is  sim])ly  that  where  any  person 
has  suffered  loss  or  damage  or  deprivation  of  land 
through  and  by  reason  of  the  operations  of  the  Act, 
he  may  recover  his  damages  against  the  assurance 
fund  by  action  against  the  registrar  as  nominal 
defendant.  The  persons  who  may  bring  the  action 
arc: 

(i)  Any  person  sustaining  loss  or  damage 
through  any  omission,  mistake  or  misfeasance  of  the 
district  registrar  (which  would  include  any  deputy, 
official  or  clerk  in  his  office  for  whose  acts  the  regis; 
trar  is  responsible)  in  the  execution  of  his  duties 
under  the  x\cb. 

(ii)  Any  person  deprived  of  any  land,  mortgage, 
incumbrance,  or  of  any  estate  or  interest  therein: 

(а)  Through  the  bringing  of  the  same  under  the 
new  system,  or 

(б)  By  the  registration  of  any  other  person 
as  owner  of  such  land,  mortgage  or  incumbrance,  or 

“Sask  144,  145;  Alta.  Ill;  Dom.  150,  151. 
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(c)  By  any  error,  omission  or  misdescription  in 
any  certificate  of  title,  and 

(d)  Who  in  any  case  is  by  tlib  provisions  of  the 
Act  barred  or  in  any  way  precluded  from  bringing 
an  action  for  the  recovery  of  such  land,  mortgage, 
incumbrance  or  interest  therein. 

It  is  not  open  to  the  registrar  to  plead  that  the 
loss  was  suffered  through  the  fraud  or  wrongful  act 
of  some  other  person,  but  in  such  case,  or  in  case  the 
loss  has  been  suffered  jointly  through  the  fraud  or 
wrongful  act  of  some  other  person  and  the  omission, 
mistake  or  misfeasance  of  the  district  registrar,  then 
the  action  is  brouaht  both  against  the  registrar  and 
such  other  person,  and  in  that  case  judgment  shall 
not  be  entered  against  the  district  registrar  until  it 
be  ascertained  that  the  money  cannot  be  made  out 
of  the  goods  or  lands  of  .such  other  person.  The 
scheme  of  this  Act  was  evidently  adopted  from  the 
scheme  of  the  New  Zealand  Act,  while  the  more 
complicated  scheme  of  Saskatchewan,  Alberta  and  the 
Dominion  corresponds  rather  closely  with  the  scheme 
in  New  South  Wales  and  some  other  of  the  Austra¬ 
lian  jurisdictions.  The  present  sections  of  the  Sas¬ 
katchewan  and  Alberta  Acts  appeared  almost  ver- 
batim  in  the  Manitoba  Act  up  to  the  revision  of 
1900,  when  the  simpler  scheme  of  the  present  Mani¬ 
toba  Act  was  introduced. 

While  the  Act  says  that  the  persons  mentioned 
may  bring  an  action  for  damages,  there  is  nothing 
in  the  Act  to  negative  the  right  of  the  registrar  to 
raise  ordinary  defences  in  an  action  for  damages, 
.so  that  the  principles  of  the  defences  already  referred 
to  are  available  in  Manitoba.  The  defences  so 
available  are: 

(i)  That  the  land,  mortgage  or  incumbrance  of 
which  the  person  is  deprived  may  itself  be  recovered. 

(ii)  The  negligence  of  the  person  sustaining 
loss  or  damage  or  deprived  of  the  land,  mortgage  or 
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incumbrance.  Under  this  heading  in  addition  there 
is  the  statutory  negligence  established  by  section  153, 
whereby  it  is  a  bar  to  the  bringing  of  an  action 
again.st  the  district  registi'ar  that  the  plaintiff  or  the 
person  through  whom  he  claims  was  sciwcd  under  the 
provisions  of  the  Act  with  notice,  or  not  being  served 
with  notice,  had  knowledge  that  the  district  regis¬ 
trar  was  about  to  bring  the  land,  in  resjicct  to  which 
the  action  was  brought,  under  tlie  Act,  or  was  about 
to  commit  the  act  through  which  the  plaintiff  claims 
to  have  been  damnified. 

(iii)  The  statutory  period  of  limitation  is 
ten  years  from  the  date  of  deprivation,  or  in  the  case 
of  disability,  within  five  years  from  the  lifting  of  the 
disability,  whichever  shall  be  the  later. 

(iv)  Notice  of  action  and  the  cause  thereof 
must  be  served  on  the  district  registrar  and  the 
attorney  general  at  least  one  calendar  month  before 
the  bringing  of  the  action.  (Section  147.) 

(v)  The  district  registrar  shall  not  under  any 
circumstances  be  liable  for  any  loss,  damage  or 
deprivation  occasioned  by  the  breach  by  a  registered 
owner  of  any  trust,  whether  e.vpressecl,  implied  or 
constructive.  (Section  151.) 

(vi)  That  no  actual  damage  has  been  suffered. 

Provision  is  also  made  by  section  152,  and 

regularly  acted  upon,  whereby  the  provincial 
treasurer,  if  satisfied  that  the  claim  for  loss  or 
damage  is  a  fair  and  reasonable  one  and  upon 
report  of  the  attorney  general  and  the  registrar 
general  and  the  district  registrar  advising  such  pay¬ 
ment,  may  pay  such  claim  without  putting  the 
plaintiff  to  the  necessity  of  a  formal  action. 
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§  28.  PURPOSE  AND  INTERPRETATION. 

Tho  instrument  by  which  registered  ownershij) 
is  passed  voluntarily  from  one  person  to  another  is 
the  transfer.  This  instrument,  probably  more  than 
any  other,  is  characteristic  and  typical  of  the  essential 
features  of  the  Torrens  system  of  real  property  law, 
and  of  the  changes  made  in  the  law  of  real  property 
and  of  conveyancing  by  the  Torrens  Acts.  It  is 
“an  instrument  introduced  by  the  Act,  and  would 
not  apart  from  the  Act  have  been  sufficient  to  pass 
any  title  in  the  land.”^  All  the  complicated  accumu¬ 
lation  of  law  concerning  the  delivery  of  seisin,  uses, 
convej^ancing  words  and  limitations  of  estate,  is  wiped 
away,  and  the  law  of  transfer  of  real  property  assimi¬ 
lated  to  that  of  tho  transfer  of  personal  property 
as  nearly  as  the  actual  and  permanent  difference 
between  the  two  classes  of  property  permits. 

While  the  Torrens  Acts  on  the  one  hand  do  not 
profess  formally  to  abolish  “estates”  in  land,  the 
fundamental  basis  of  the  English  common  law  of 

‘  Re  Rivers,  1  Terr.  L.  R.  464,  at  page  474. 
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real  property  based  on  the  feudal  system,  and  while 
they  still  refer  to  such  estates,  equally  often  they 
refer  to  dealing  with  the  actual  land  itself  as  if  under 
a  system  of  allodial  ownership.  In  Manitoba 
according  to  the  interpretation  section  2  (a)  "land 
means  and  includes  land,  messuages  *  *  *  of 
every  kind  and  description  whatever  the  estate  or 
interest  therein  may  be,  or  whether  legal  or  equit¬ 
able.  *  *  *”  But  in  the  body  of  the  Act  no  care 
is  taken  to  distinguish  between  "land”  and  "an 
estate  in  land,”  as  for  example  section  89,  which 
speaks  of  "every  instrument  transferring  an  estate 
or  interest  in  land,”  while  in  section  78,  the  expression 
used  is  "land”  simply.  In  the  other  .jurisdictions 
the  word  "land”  means  "lands,  messuages  *  *  * 
and  every  estate  or  interest  therein,”  and  no  care 
is  taken  throughout  the  Acts  to  distinguish  between 
the  actual  land  and  an  estate  therein.  In  all  the 
Acts  use  is  made  of  the  expression  "absolute  owner,” 
which,  literally,  is  only  applicable  to  a  system  of 
allodial  ownership  corresponding  to  the  ownership  of 
personal  property.  Thus,  in  Manitoba,  an  assignee 
is  deemed  to  be  the  "absolute”  owner  of  the 
land  (section  120)  and  in  the  other  jurisdictions  no 
entry  of  trusts  is  to  be  made  upon  a  certificate  of 
title,  but  the  trustees  are  deemed  to  be  the  "absolute 
and  beneficial  owners  of  the  land”  for  the  purpose 
of  the  Act.-  Consistently  with  this  evident  inten¬ 
tion,  if  not  actual  legislation,  to  approximate  the 
law  of  personal  property,  the  Manitoba  Act  provides 
(section  79)  that  any  registered  owner  of  land  may 
make  a  valid  transfer  to  himself  jointly  with  any 
other  person,  and  registered  owners  may  make  a 
valid  transfer  to  one  of  their  number,  either  solely 
or  jointly  with  some  other  person.  In  the  other 
jurisdictions,  although  there  is  no  corresponding 
definite  enactment,  such  a  right  in  owners  and  joint 

^Sask.  68;  Alta.  47;  Dom.  75. 
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owners  is  properly  assumed :  and  for  the  same  reason 
words  of  limitation,  so  essential  under  the  old 
system  to  define  the  estates  passed  to  a  grantee,  are 
entirely  unnecessary.'' 

The  statutory  instrument  of  transfer  is  in  form 
nothing  bi'.t  a  quit  claim,  as  said  by  Richards,  J., 
in  the  Court  of  Appeal  in  Manitoba:' 

“A  gi'iuit  under  the  old  system  witli  such  words  of  descrip¬ 
tion  would  be  only  n  quit  cl.aim.  I  know  of  no  rule  of  haw  by 
which  they  should  be  differently  interpreted  when  contained 
in  a  Real  Property  Act  transfer.” 

So  far  ns  a  transfer  under  the  system  is  more 
than  a  quit  claim  it  is  by  virtue  of  specific  pro¬ 
visions  in  the  Act.  It  is  not  to  be  construed  as  a 
deed  of  land  under  the  old  system.  For  example, 
it  does  not  imply  any  covenants  for  title.'* 

§  29.  OPERATION  OF  TRANSFERS. 

The  only  person  whose  transfer  is  registcrable 
under  the  Act  is  the  registered  owner  of  the  land 
intended  to  bo  transferred.  It  is  a  common  practice, 
and  it  would  seem  unobjectionable  in  principle,*’  for 
a  statutory  instrument  to  bo  executed  by  a  person 
who  has  not  yet  become  the  proprietor  of  the  land, 
as  where  a  purchaser  executes  a  mortgage  before  his 
own  transfer  is  registered,  intending  that  transfer 
and  mortgage  shall  bo  registered  simultaneously. 
It  would  api)car  that  as  the  form  of  transfer  requires 
that  the  transferor  shall  represent  that  he  is  the 
registered  owner  of  the  estate  or  interest  about  to 
be  transferred,  such  transfer,  if  the  transferor  is  not 
the  registered  owner  at  the  time  of  execution  but 
subsequently  bocorncs  such,  may  be  said  upon 
presentation  for  registration  to  operate  by  estoppel 
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and  be  thcrcforo  valid.®  In  Coventry  v.  Annahy  a 
transf(3i’  was  executed  in  July,  1903,  patent  was  not 
issued  and  certificate  of  title  granted  to  the  trans¬ 
feror  until  March,  1904,  but  no  suggestion  was  made 
by  the  Full  Court  of  Saskatchewan  that  this 
constituted  any  objection  to  the  validity  of  the 
transaction,  except  that  the  transferee,  taking- 
before  the  land  came  under  the  Act  by  the  issue  of 
patent,  did  not  obtain  the  protection  of  section  162 
of  The  Land  Titles  Act. 

The  view,  based  upon  a  very  literal  interpreta¬ 
tion  of  the  Acts,  whereby  the  passing  of  the  estate 
for  all  purposes  lies  not  in  the  execution  of  the  instru¬ 
ment  of  a  transfer,  but  in  the  registration  of  it,  has 
led  to  a  holding  in  a  Queensland  case®  to  the  effect 
that,  at  least  as  against  a  volunteer,  the  transferee 
was  not  entitled  to  have  his  transfer  registered  where 
the  transferor  had  died  before  presentation  for  reg¬ 
istration.  But  in  Victoria  it  was  held  that  a  transfer 
executed  by  the  transferor,  but  not  registered  before 
his  death,  was  nevertheless  valid,  and  passed  the 
estate  in  the  land  to  the  transferee  upon  registra¬ 
tion.®  “The  view  that  the  death  of  the  transferor 
after  authorizing  the  change  of  proprietorship  on 
the  register  is  ipso  facto  to  annul  the  authority  thus 
given,  possibly  for  valuable  consideration,  seems 
both  inconvenient  and  by  no  means  a  necessary 
consequence  of  the  registration  principles  of  the 
system.”^"  In  view  of  the  repeated  holdings  of  the 
Canadian  courts  that  an  unregistered  instrument 
docs  create  rights  in  the  transferee  against  the 
transferor,  and  especially  in  Manitoba,  where  the 
“right  to  registration”  is  the  statutory  effect  of  an 
unregistered  statutory  instrument  (section  90),  it 

®  Man.  SO;  S.ask.  72;  Dorn.  79;  Alta.  190G,  c.  19,  §  3;  Amencan 
Abell  V.  McMillan,  19  Man.  L.  R.  97,  at  p.ago  101. 

’  1  W.  W.  R.  148;  19  W.  L.  R.  400. 

*  Re  Skinner,  6  Q.  L.  J.  68. 

®  Tierney  v.  Halfpenny,  9  V.  L.  R.  152. 

Hogg,  page  917. 


CANADIAN  TOlUtliNS  SVS'l’KM 


would  appear  unreasonable  to  hold  iliat  these  rights 
once  conferred  arc  taken  away  from  the  holder  of 
the  instrument  merely  by  the  death  of  the  maker  of 
the  instrument. 

§  30.  INTERESTS  WHICH  MAY  BE  TRANSFERRED. 

The  transfer  is  a  flc.xiblc  instrument.  While 
unless  a  contrary  intention  is  expressed  it  operates 
as  trail, sferring  all  the  interest  which  the  transferor 
has,  neverthelo.ss,  if  specifically  stated,  a  less  interest 
may  be  transferred,  excepting  only  a  fee  tail.  A 
conveyance  under  the  general  law  conveyed  only 
such  interest  as  was  stated  in  the  conveyance.  A 
grant  to  A  under  the  general  law  gives  to  A  a  life 
estate  only;  a  transfer  to  A  under  the  Torrens  Acts 
conveys  all  the  interest  the  transferor  has,  which  is 
usually  a  fee  .simple.  To  convey  a  life  estate  .special 
words  must  be  used.  These  words  would  not  be 
necessaril}^  oi’  even  jiroperly  the  habendum  clauses 
and  technical  words  used  in  a  convcjmnce  under 
general  law.  but  would  simjily  be  the  ordinary 
colloquial  but  accurate  phrases  necessary  to  convey 
the  required  meaning. 

§  31.  DISTINGUISHED  FROM  CONVEYANCE. 

A  distinction  has  been  drawn  between  a  transfer 
under  the  .‘system  and  a  conveyance  under  the  general 
law  in  that  such  a  conveyance  is  the  creation  of  a 
new  estate  rather  than  merely  the  passing  from  one 
Iverson  to  another  of  one  already  in  existence,  as  is 
prima  fade  a  transfer.  “Notwithstanding  that 
conveyance  by  way  of  sub-infeudation  can  no  longer 
be  made,  the  ordinary  form  of  conveyance  of  fee 
simple  does  not  purport  to  pass  the  whole  estate  of 
the  alienor  to  the  alienee,  but  rather  to  confer  on 
the  alienee  an  estate  in  the  land,  that  is  an  estate 
similar  to  the  estate  held  in  the  same  land  by  the 
alienor.”  The  transfer  under  the  system,  on  the 
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othoi’  hand,  is  nothing  but  a  substitution  of  the 
alienee  in  place  of  the  alienor,  in  the  same  manner 
as  in  case  of  transfer  of  personal  property.  The 
Acts  recognize  this  distinction,  but  j^rovide  never¬ 
theless  that  the  transfer  is  to  be  the  instrument  for 
the  creation  of  an  interest  as  well  as  merely  for 
transferring.  Section  78  of  the  Manitoba  Act  pro¬ 
vides  that  the  transfer  shall  contain  an  accurate 
statement  of  the  estate,  interest  or  easement  intend¬ 
ing  to  bo  transferred  or  created.  Section  71  of  the 
Saskatchewan  Act  provides  that  when  land  is 
intended  to  be  transferred  or  any  right  of  way  or 
other  easement  is  intended  to  bo  created  or  trans¬ 
ferred,  the  transfer  shall  be  used,  and  section  48  of 
the  Alberta  Act  is  the  same  as  the  Saskatchewan 
Act.  The  grant  of  an  casement  is  necessarily  the 
creation  of  an  interest,  as  the  law  does  not  recognize 
the  existence  of  an  casement  where  the  owner  of  the 
dominant  and  servient  tenements  arc  the  same 
persons.  Tliis  has  been  clearly  laid  down  by  the 
Court  of  Appeal  in  Ontario  in  the  following  language: 

“This  seems  to  imply  that  the  way  liad  in  some  way,  in 
t  he  meantime,  continued  to  exist  during  the  unity  of  ownership 
and  possession  whicli  continued  down  to  the  date  of  the  last 
mentioned  transfer.  For  that  position  I  can  find  no  ground 
in  or  out  of  The  Land  Tilles  Act.  *  *  *  A  riglit  of  way  is 
;in  casement,  and  an  easement  requires  for  its  legal  construction 
a  dominant  and  servient  tenement,  a  condition  which,  of  course, 
does  not  exi.st  where  the  whole  is  in  one  hand.”'^ 

For  the  creation  of  a  right  of  way  or  an  ease¬ 
ment,  the  form  of  transfer  provided  by  the  Act  is 
the  proper  instrument.  By  this  use  of  the  transfer 
form  instruments  commonly  known  as  party  wall 
agreements,  which  in  essence  are  mutual  grants 
of  easements  but  which  in  the  ordinary  forms  in 
use  do  not  make  that  fact  apparent,  can  obtain 
actual  registration  instead  of  registration  by  way  of 
caveat  only. 

“  McClellany.  Powassan  Lumber  Co.,  17*0.  L.  R.  32,  12  0.  W.  R.  473. 
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§  32.  DISTINGUISHED  FROM  DEED. 

A  transfer  is  not  a  deed  nor  do  the  Acts  profess 
to  give  it  the  effect  of  one.  In  all  the  Australia 
jurisdictions  statutory  instruments  arc,  upon  regis¬ 
tration,  given  the  effect  of  deeds  under  seal  between 
the  parties. 

“Upon  ropst  rution,  overy  instrument  drawn  in  any  of  the 
several  forms  in  tlie  seliedule  hereto  *  *  *  shall  bo  deemed 
to  be  embodied  in  the  repiistry  book  as  part  and  parcel  thereof, 
and  such  instrument  when  so  constructively  embodied  and 
stamped  with  the  seal  of  the  registrar  general  shall  have  the 
efl'ect  of  a  deed  duly  executed  by  the  party  signing  the  same.” 
New  b'outh  Wales  Act,  1900,  section  30  (4).  Similarly  New 
Zealand. 

“So  soon  as  a  memorial  thereof  shall  have  been  entered  in 
the  register  book,  every  instrument  drawn  in  any  of  the  several 
forms  provided  in  the  schedule  hereto  *  *  *  shall  create 
and  impose  the  like  obligation  on  the  person  signing  the  same, 
and  for  the  like  period  of  time  as  if  the  same  had  been  sealed 
and  delivered.”  Queensland  Act,  1801,  section  35. 

“Every  instrument  shall  when  registered  *  .*  * 
the  effect  of  and  be  deemed  and  taken  to  bo  a  deed  duly  executed 
by  the  parties  who  have  signed  the  .same.”  South  Au.stralia 
Act,  ISSO,  se(!tion  57. 

“lilvery  transfer  or  other  instrument  shall  be  deemed  of 
the  same  efficacy  as  if  under  seal;  and  when  signed  by  the 
proprietor  and  registered  shall  be  valid  and  effectual  as  a  deed 
duly  executed.”  Victoria  Act,  1890,  section  92. 

No  such  language  appears  in  the  Canadian  Acts, 
the  object  in  view  being  left  to  be  accomplished  pro 
tanio  by  the  ordinary  provision  that  upon  registra¬ 
tion  the  instrument  shall  create,  transfer,  surrender, 
(charge  or)  discharge  the  (land  or)  lien,  estate  or 
interest  therein  mentioned.’^  The  instrument  having 
thus  been  given  its  full  operation,  no  question  arises 
as  to  whether  any  of  the  law  peculiar  to  deeds  as 
distinct  from  ordinary  writing  under  hand,  has  been 
incorporated  in  the  statutory  instruments.  In  the 
Canadian  jurisdictions  they  are  not  deeds  either 
before  or  after  registration,  nor  are  the}'’  in  any  way 

'''Mixn.  81;  Sask.  G9;  Alt.a.  41;  Dom.  71. 
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by  implication  or  otherwise  made  such,  consequently 
they  arc  not  to  bo  interpreted  or  construed  by  any 
of  the  rules  applicable  to  deeds  only._  _  Statutory 
instruments  have,  however,  even  in  decisions  of  the 
highest  courts,  as  in  Gibbs  v.  Messer,  been  referred 
to  as  “deeds.”  Of  the  Australian  law  on  the  point 
it  has  boon  said  that  “in  the  absence  of  authority  it 
would  bo  impossible  to  lay  down  a  rule  with  any 
conlldencc  as  to  how  far  a  stipulation  which  under 
general  law  would  depend  for  its  efficacy  upon  being 
embodied  in  a  document  under  seal  would  bo  valid 
as  contained  in  a  registered  statutory  instrument.’”'* 
Thus  on  the  question  as  to  whether  a  statutory 
instrument  can  be  signed  in  blank  or  whether  it  is 
subject  to  the  rule  which  would  make  a  deed  a 
nullity  if  executed  in  blank,  there  are  dicta  both 
ways,  no  .nctiinl  decision.''  In  Alberta  it  has 
been  expressly  hold  that  such  an  instrument  signed 
in  blank  is  perfectly  valid,'"  and  under  the  Canadian 
Acts  there  would  appear  to  bo  no  ground  for  holding 
that  the  law  applicable  peculiarly  to  deeds  applies 
to  these  purely  statutory  instruments  which  are  not 
under  seal. 


§  33.  IMPLIED  COVENANTS. 

From  the  foregoing  it  is  evident  that  the  transfer 
implies  no  covenants  by  reason  of  the  nature  of  the 
instrument  itself  or  by  reason  of  the  efficacy  of  any 
words  contained  in  it,  whatever  implied  covenants  a 
court  of  equity  may  raise  by  reason  of  the  nature 
of  any  new  legal  relationships  established.  The 
implied  covenants  in  the  Acts  arise  by  virtue  of 
registration.  They  are,  firstly: 

“Th.at  the  transferor  or  incumbrancer  will  do  such  acts 
and  e.xecute  such  instruments  as  in  accordance  with  the  pro¬ 
visions  of  the  Act  are  necessary  to  give  effect  to  all  covenants, 

»  HogK,  page  908. 

»  Trembalh  v.  Carr,  23  V.  L.  R.  437;  Gilbert  v.  Bourne,  G  Q.  L.  J.  271. 

“  Arnol  and  Smith  v.  Peterson,  2  W.  W.  R.  1. 


CANADIAN  TOllllNNS  SYSTEM 


230 


conditiotiH  iiml  purpo.soH  oxpro.s.sly  Hot  forth  in  Hiich  iiiHtrumcnt 
or  by  the  Act  declared  to  1)0  implied  nf;uinHt  sucli  person  in 
instruments  of  a  like  nature.”'" 

Further  that: 

”In  every  instrument  transferrinf;  land  *  ’!■  *  subject 
to  a  inortgaRo,  tliere  sliall  be  im])lied  a  covenant  by  tlio  trans¬ 
feree” — 

Manitoba,  “witli  tlic  transferor.” 

Satikalchcwan,  “witli  tlio  transferor,  and  so  long  as  sucli 
transferee  sliall  remain  tlie  registered  owner,  witli  tlie  mortgagee 
or  incumbrancer.” 

Alberta,  “lioth  witli  tlie  transferor  and  tlie  mortgagee.” 

‘‘That  the  transferee  will  pay  tlie  principal  money,  interest, 
annuity  or  rent  cliarges  sccurccl  by  sucli  mortgage  or  incum- 
brance  at  tlie  rate  and  at  tlie  time  specified  in  tlie  instrument 
creating  tlie  same,  and  sliall  indemnify  and  keep  harmless  the 
transferor  from  and  against  the  principal  sum  or  other  moneys 
secured  by  such  instrument,  and  from  and  against  all  liability 
in  respect  of  any  of  the  covenants  therein  contained  or  under 
the  Act  imiilied,  on  the  part  of  the  transferor.” 

This  provision,  so  far  as  it  implies  a  covenant 
only  between  the  transferor  and  the  transferee,  does 
not  seem  to  enact  any  new  law  beyond  what  has 
always  boon  enforced  in  the  court  of  equity.  As 
far  back  as  1802  Lord  Chancellor  Eldon  said: 

‘‘If  he  (the  purchaser  of  an  equity  of  redemption)  enters 
into  no  obligation  with  the  party  from  whom  he  purchased, 
neither  by  bond  nor  covenant  of  indemnity  to  save  him  harm¬ 
less  from  llie  mortgage,  yet  this  court  if  he  receives  possession, 
and  has  the  profits,  would,  independent  of  contract,  raise  upon 
his  conscic'iiee  an  obligation  to  indemnify  the  vendor  against 
the  personal  oliligation  to  pay  the  money  due  upon  the  vendor’s 
transaction  of  mortgage;  for  being  become  owner  of  the  estate, 
he  must  be  siijiiioscd  to  intend  to  indemnify  the  vendor  against 
the  mortgage.” 

The  question  as  to  whether  this  implied  covenant 
reads  also  by  the  transferee  in  favor  of  the  original 
mortgagee,  has  been  set  at  rest  by  the  insertion 
of  express  words  to  that  effect  in  the  Acts  of 


Sask.  02;  Alta.  -10;  Dom.  OS. 

Man.  89;  S.a.sk.  03;  Alta,  .52;  Dom.  09. 

Waring  v.  Ward,  7  Ves.  332.  .Soo,  also,  Dodson  v.  Downeg,  (1901) 
2  Ch.  020;  Fink  v.  Robertson,  4  C.  L.  R.  804. 
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Saskatchewan  and  Alberta,  inserted  in  1909  and  1906 
respectively.  Where  the  Act,  as  in  Manitoba,  docs 
not  expressly  enact  an  implied  covenant  between 
the  transferee  and  the  original  mortgagee,  no  such 
covenant  could  be  implied."’  The  Alberta  section 
appears  to  have  gone  further  than  the  Saskatchewan 
Act  and  established  an  unlimited  covenant  between 
the  transferee  and  tlie  mortgagee.  In  equity  such 
a  covenant,  in  any  case,  would  not  have  been 
enforced,  except  during  the  ownei'ship  of  the  trans¬ 
feree.  But  the  implied  covenant  docs  not  include 
a  covenant  to  obey  the  rules  and  by-laws  for  the 
time  being  of  the  mortgagees  who  were  an  incor¬ 
porated  com])any.''’  When  an  action  is  brought 
against  a  transferee  of  land  subject  to  a  mortgage 
and  personal  judgment  is  sought  against  him  under 
these  sections,  "there  should  be  an  express  claim 
setting  forth  that  such  transferee  is  so  liable." 
“The  liability  is  statutory  and  newq  but  under  any 
circumstances  the  defendant  sought  to  bo  charged 
ought  to  be  distinctly  informed  as  to  how  and  by 
what  authority  he  is  alleged  to  be  held  i)ersonaJly 
liable."-' 

The  effect  of  this  implied  covenant  is  to  produce 
a  merger  whore  a  mortgagee  of  land  becomes  the 
owner  thercof,^^  but  evidence  may  be  given  to  the 
court  to  show  a  contrary  intention  and  the  merger 
docs  not  necessarily  follow.''^  Where  a  transferee  is 
taking  a  transfer  to  himself  of  the  land,  upon  which 
there  is  a  mortgage,  it  is  essential,  if  it  is  not  the 
intention  to  merge  the  mortgage,  to  negative  or 
modify  the  implied  covenant  for  payment  under  the 
provisions  of  the  Act  allowing  such  implied  covenants 

'^Australian  Deposit  and  Mortgage  Bank  v.  Lord,  2  V.  L.  R.  31;  Cote 

V.  Olson,  20  W.  L.  R.  690. 

Re  Kelly  and  Colonial  Investment  and  Loan  Co.,  3  W.  L.  R.  62. 

**  Colonial  Investment  and  Loan  Co.  v.  Foisic,  1  W.  W.  R.  397,  19  W.  L.  R. 

748.  Compare  Man.  157. 

“  Re  Riddell,  7  W.  L.  R.  301,  1  S.  L.  R.  24. 

“  Reeves  v.  Konsehur,  2  S.  L.  R.  125. 
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to  bo  _  modifiod  or  no}fativod.'-“  Tliia  is  tho 
only  ovidoiico  of  contmi’y  inton  Lion  ihn  rcaidrar  may 
consider.  lOv'cn  whore  tlioro  lins  boon  a  inorgor, 
courts  of  o(|itity  have  roliovod  u.u'ainst  it  upon  o(]uit- 
ablo  considerations,  and  whore  it  ai^poarod  that  oon- 
sequonoos  rosultiiif^  from  the  mode  of  dcalini;  with 
the  estate  in  question  were  not  foreseen.*^’  For 
thoufj;li  the  implied  covenant  in  a  transfer  may  be 
negatived  by  ex[)ress  declaration  in  tho  instrument, 
it  would  api)oar  that  this  is  not  the  only  method  of 
so  negativing  this  covenant  which  the  court  can 
consider.  In  Uliort  v.  Graham'-''  the  transfer  was 
proved  to  have  been  (^\ecuted  and  registered  by  way 
of  .security  and  it  was  held  that  in  such  case  the 
implied  covenant  did  not  arise.  Mr.  Justice  Stuart 
said : 

“I  am  vary  strongly  of  tlio  opinion  llnii  llio  application  of 
llio  .stalnfc  .sliould,  liicroforo,  he  rc.strictcd  entirely  to  the  e.aso 
where  there  has  been  a  real  piirehasi*  hy  Ihc'  transferee  and  a 
complete  parting  with  all  his  intere.st  on  tho  part  of  the  trans¬ 
feror,  and  that  wheiK'ver  it  is  impo-ssible  for  the  vendor,  tho 
tr.'insferor,  to  talce  .advantagi!  of  the  covenant  declared  to  l)c 
implied  in  his  favor,  that  is,  wherever  he  would  have  had  before 
the  .st.'itutes  no  right  against  a  purclaiser  cap.able  of  iissignment 
to  the  mortgagee,  which  is  iidmittedly  tho  ease  here,  then  tho 
covenant  should  not  beimplied  in  favorof  the  mortgagee  either.” 

This  decision  is  referred  to  with  tqiparent 
ajiproval  in  a  case  where  on  tho  facts  the  transfer 
Avas  found  to  be  absolute  in  Manitoba.” 

Tho  benefits  of  tho  implied  covenants  in  a 
tran.sfcr  tire  assignable.  In  Glenn  v.  Scott, Mr. 
Justice  llichardson  said: 

=‘Man.  157;  .Sa.sk.  107;  Alta.  1.31;  Dom.  172. 

“  77/c  Dean  ami  Ohniilcr  of  Si.  John’s  Cathedral  v.  McArthur,  0  Man.  L.R. 
.391,  where  the  lawas .slated  in  the  tc.\t  is  laid  down  and  tlicaulhoritics 
discussed. 

=»  7  W.  L.  II.  7,S7. 

^^.Morice  v.  Kvruiiihan,  9  W.  L.  R.  307. 

2’  Morico  V.  Kernifihan,  supra;  Glenn  v.  Scotl,  2  Terr.  L.  R.  339; 
Maloney  v.  Cnmphcll,  28  S.  C.  R.  22;  Irving  v.  Boyd,  1.5  Gr.  157; 
British  Canadian  Loan  Company  v.  Tear,  23  0.  il.  004;  Ball  v. 
Tennant,  21  0.  A.  R.  002. 
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"This  undertaking  or  covenant  by  Scott  is  a  chose  in  action 
assignable,  and  being  assigned  as  shown,  the  privity  wliich 
otherwise  was  Avanting  sujjports  the  plaintiff’s  action  as  mort- 
pagee  against  Scott’s  estate  in  tlic  hands  of  his  rejn-esentative 
to  compel  the  payment  of  the  outstanding  money  by  the  estate.” 

§  34.  NECESSITY  OF  MEMORANDUM  OF  LEASES  AND 
INCUMBRANCES. 

The  case  of  Glemi  v.  Scott  (supra)  is  also 
suggestive  on  a  point  in  regajxl  to  the  form  of 
transfer  which  docs  not  appear  to  have  been  the 
subject  of  express  decision.  Pursuant  to  the 
Manitoba  Act  the  transfer  must  contain 
"a  memorandum  of  all  leases,  mortgages,  or  incumbrances  to 
which  the  same  may  be  subject”  (section  7S). 

In  Alberta  the  ti-ansfer  must  contain 
"a  memorandum  of  each  lease,  mortgage  or  incumbrance  to 
Avhich  the  land  is  subject”  (section  48), 
and  similarly  in  the  Dominion  Act  (section  78). 
This  direction  was  formerly  in  Saskatchewan,  and 
is  now  partly  in  Alberta,  more  honored  in  the 
breach  than  in  the  observance,  for  which  reason 
probably  the  corresponding  words  were  struck  out 
of  The  Saskatchewan  Land  Titles  Act  1906,  by 
Statutes  of  1909,  c.  20,  §  6.  Is  such  a  memorandum 
requisite  for  the  validity  of  a  transfer?  If  no  such 
memorandum  is  made  on  a  transfer,  or  if  the  memo¬ 
randum  does  not  agree  with  the  actual  registrations, 
does  this  render  the  instrument  unfit  for  registration 
and  a  proper  subject  for  rejection  by  the  registrar? 
Does  the  omission  of  such  a  memorandum  affect  the 
rights  of  the  parties?  In  this  case  of  Glenn  v.  Scott, 
it  was  argued  that  the  implied  contract  to  indemnify 
does  not  arise  unless  the  mortgage  is  specified  in  the 
transfer  and  the  latter  is  made  subject  to  the  mort¬ 
gage,  but  on  this  point  the  learned  judge  stated: 

_  "It  was  then  urged  by  Mr.  Hamilton,  Q.C.,  for  the  con¬ 
testing  defendants,  that  because  in  the  transfer  put  in  from 
Thompson  to  Scott,  the  incumbrances  existing,  and  to  which 
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the  laiicl  was  Hiibjoct,  won;  not  iiotiliod  by  inotnonindum  as 
providod  by  socstion  05  of  The  Territories  Heal  Properly  Act, 
the  action  failed.  Tnio,  tlio  .section  does  so_  jn'ovido,  but  the 
Act  does  not  make  a  transfer  without  tliis  void,  or  disallow  its 
registration,” 

If,  then,  this  statement  be  comjet — and,  as  a 
matter  of  fact,  tlie  law  there  stated  has  been  assumed 
to  be  tlie  law  in  several  offices  for  years — the  omission 
of  this  memorandum  has  no  effect;  and  it  may  be 
that  the  practice  so  adopted  for  many  years  has 
established  its  own  propriety.  The  possibility  of  so 
establishing  rights  by  long  practice  in  the  registr.y 
office  has  been  suggested  by  the  Full  Court  of  Vic¬ 
toria,  Australia.-"  In  Manitoba,  however,  and  to 
some  extent  in  Alberta,  the  direction  is  closely  fol¬ 
lowed  and  an  instrument  not  setting  out  the  incum¬ 
brances  as  on  the  register  is  rejected,  Avith  the  idea 
of  making  each  instrument  as  far  as  possible  a 
complete  record  as  I’cgards  the  interest  thereby 
created. 

§  36.  RESTRICTIVE  COVENANTS  IN  TRANSFERS. 

The  use  of  the  transfer  for  the  creation  of  case¬ 
ments  has  already  been  referred  to  (page  2,33).  An 
easement  is  a  well  recognized  legal  interest  in  land 
as  distinct  from  an  equitable  interest  only,  and 
therefore  raises  no  special  questions  as  to  its  nature 
and  effect  under  the  Torrens  .S3^stem,  in  AA^hich 
.system  the  rcgistci’cd  estate  takes  the  place,  speaking 
broadly,  of  the  legal  estate,  But  there  is  a  quasi 
interest  in  land  AA-hich  has  created  some  difficulties, 
that  is  to  say,  the  interest  (if  any)  created  by 
covenants  frequently  contained  in  deeds  and  mort¬ 
gages  under  the  general  laAA-,  restricting  the  use  of 
property. 

In  Alberta,  such  a  covenant  has  been  indorsed 
on  a  certificate  of  title  as  an  incumbrance,"® 

”  Ex  parte  Wiseicould,  16  V.  L.  R.  149. 

Sec  International  Coal  and  Coke  Co.  v.  Trelle,  7  AV.  L.  R.  264. 
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wliich  is  still  the  practice  in  the  Calgary  office, 
though  not  at  Erlmonton,  and  it  has  been  suggested 
in  a  Victorian  ease'**  that  this  was  a  proper  course. 
In  Manitoba  such  covenants  cannot  be  indorsed  by 
memorandum  on  the  certificate,  but  the  covenantee 
may  file  a  caveat  to  protect  his  interest  thereunder, 
and  the  rule  is  the  same  in  Saskatchewan.''-  The 
covenant  if  contained  in  a  separate  instrument  could 
not  be  registered,  and  there  is  no  reason  why  it 
should  receive  better  treatment  because  inserted  in 
a  transfer.  And  going  further,  in  an  earlier  Victorian 
case  a  caveat  claiming  under  a  grant  of  a  right  of 
way  to  W,  his  heirs  or  assigns  -a  mere  casement  in 
gross — was  struck  off,""  and  in  New  Zealand  the 
covenantee  in  a  covenant  contained  in  a  former  con¬ 
veyance  whereby  the  ])urchascr  covenanted  not  to 
purchase  alcoholic  liquors  from  any  other  brewer 
than  the  idaintiff,  was  held  neither  entitled  to  have 
notice  of  the  covenant  appear  on  the  certificate  nor 
to  enter  a  caveat  to  protect  his  rights."' 

The  authorities  upon  the  construction  and  effect 
of  such  covenants  under  the  general  law,  in  a  long 
series  of  often  apiiarcntly  conflicting  decisions,""  are 
now  fairly  well  settled  so  far  as  affects  the  principles 
governing  the  recognition  of  such  interests  under 
the  system.  It  is  not  necessary  to  go  back  into  a 
discussion  of  covenants  running  with  the  land  al  law 
and  those  which  do  not.  Such  an  inquiry  is  relevant 
to  the  case  of  landlord  and  tenant.  To  arrive  at 
what  effect  the  covenants  under  discussion  may  have 

Mfii/orof  Bniiimvick  v.  Datvsnii,  o  V.  L.  R.  2.  To  |]ic  contrary  in  New 
Zealand,  WMimjUm  and  Manawulin  Ru.  Co.  v.  Uajidrar  General, 
18  N.  Z.  L.  I{.  250. 

Re  Canadian  Pacific  Railicny  Co.  and  Duuiie's  Transfer,  Master  of 
Title.s,  Uth  Feb.,  1911. 

“  lie  parlc  Johnson,  5  W.  W.  and  A’B.  55. 

Rlaplcs  V.  Corby,  19  N.  Z.  L.  R.  C.  A.  517. 

“  See  notes  to  Spencer's  Case,  Smith’s  Leading  Cases  and  15  Rulinf;  Cases 
254;  Tu/k  v.  Aloxhay  and  Austerberry  Corporation  of  Oldham,  2 
Phill.  774;  also  hiternalional  Coal  and  Coke  Co.  v.  Evans,  9  W. 
L.  R.  711;  affirmed  11  W.  L.  R.  4G3. 
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in  case  of  assignment  of  the  interest  subject  to  the 
burden  of  the  covenant,  we  must  look  to  the  equit¬ 
able  jurisdiction  of  the  court. 

"Tlici'o  nppeara  lo  bo  no  nutliorifcy  wliicli  has  decided, 
apart  from  the  equitable  doctrine  of  notice,  that  the  burden 
of  a  covenant  will  run  witli  the  land  in  any  case,  except  that  of 
landlord  and  tenant.” 

In  other  words  the  interest  created  in  favor  of 
the  covenantee  by  such  a  covenant  in  the  land  bear¬ 
ing  the  burden  thereof  is,  if  any  at  all,  an  equitable 
interest  and  consequently,  in  the  absence  of  express 
provision  in  the  Acts,  has  no  place  as  a  qualification  of 
or  incumbrance  on  the  registered — or  legaP^ — estate. 
The  means  provided  for  the  protection  of  such  in¬ 
terests  is  the  caveat,  and  it  would  appear,  therefore, 
that  the  person  entitled  to  the  benefit  of  such  covenant 
has,  if  any,  a  right  to  attach  the  land  subject  to  the 
burden,  by  way  of  caveat.  Now  beginning  with 
Tidk  V.  Moxhciifi^  the  decisions  cstabli.sh  with  increas¬ 
ing  clearness  that  such  a  covenant  is  not  only  one 
which  it  would  be  inequitable  to  allow  a  purchaser 
with  notice  to  ignore,  but  is  something  which  creates 
an  actual  interest  in  the  land  which  can  only  be 
defeated — as  can  any  equitable  interest — on  the 
ground  of  purchase  bona  fide  for  value  without  notice. 
The  climax,  as  it  were,  of  these  decisions  is  in  the  cases 
of  Rogers  v.  Hosegood  and  In  re  Nisbett  and  Potts 
Contract.'^’'  Rogers  v.  Hosegood  was  an  application 
for  an  injunction  against  the  breach  of  what  are 
known  as  building  covenants,  made  by  the  successor 
in  title  to  certain  land  originally  belonging  to  the 
original  covenantee.  The  plaintiff  had  purchased 
without  notice  at  the  time  of  his  purchase  of  these 

™  Cases,  11th  Ed.  Vol.  1,  page  88,  and  cases  there  cited. 

Cf.  Rc  Drew  s  Eslalc  (Mason’s  claim),  35  Beav.  343,  under  English 

Act  of  1862. 

See  page  123. 

2  Phill.  774. 

(1900)  2  Ch.  388. 

«  (1905)  1  Ch.  391. 
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covenants,  but  it  was  held  that  he  was  entitled  to 
an  injunction.  Collins,  M.  R,,  reading  the  judgment 
of  the  Court  of  Appeal,  after  summing  up  the  authori¬ 
ties,  said: 

"These  authorities  establish  the  proposition  that,  when 
the  benefit  has  been  once  clearly  annexed  to  one  piece  of  land, 
it_  passes  by  assignment  of  that  land,  and  may  be  said  to  run 
with  it,  as  well  in  contemplation  of  equity  as  of  law,  without 
proof  of  special  bargain  or  representation  on  the  assignment 
of  it.  In  such  a  case  it  runs  not  because  the  conscience  of 
cither  party  is  affected,  but  because  the  purchaser  has  bought 
.sorncthing  that  inhered  in  or  was  annexed  to  the  land  bought. 
This  is  the  reason  why,  in  dealing  with  the  burden,  the  pur- 
cha.ser’s  conscience  is  not  affected  by  notice  of  covenants  wliich 
were  part  of  the  original  bargain  on  the  first  sale,  but  were 
merely  personal  and  collateral,  while  it  is  affected  by  notice  of 
those  hat  touch  and  concern  the  land.  The  covenant  must 
l)e  one  that  is  capable  of  i  unning  with  the  land  be  ore  the 
ques  ion  of  the  purchaser’s  conscience  and  the  equity  affecting 
it  can  come  into  discussion.” 

In  Re  Nisbett  and  Potts  Contract,  the  question  was 
as  to  the  burden  of  covenants,  and  it  was  held  that 
where  a  squatter  has  been  in  possession  of  land  for 
the  statutory  time  provided  in  the  Statute  of  Lim¬ 
itations,  he  acquired  whatever  title  he  had,  subject 
to  the  burden  of  a  restrictive  covenant  in  favor  of 
the  owners  of  adjoining  land,  although  he  had  no 
actual  notice  of  such  covenant;  and  the  purchaser 
from  the  squatter  was  similarly  bound  b}'-  such 
covenant,  it  being  one  which  he  would  have  become 
acquainted  with  if  he  had  made  reasonable  inquiry 
into  the  title  prior  to  that  of  the  squatter.  Collins, 
M.  R.,  in  the  Court  of  Appeal,  said: 

"It  seems  to  me,  therefore,  that  the  principal  point  of  the 
discussion  here  is  whether  or  not  Sir  George  Jesscl  was  right 
in  the  view  that  he  took  that  an  obligation  created  by  a  restric¬ 
tive  covenant  is  in  the  nature  of  a  negative  easement  creating 
a  paramount  right  in  the  person  entitled  to  it  over  the  land 
to  which  it  relates.  If  that  is  so,  then  this  gentleman  by  his 
squatting  simply  acquired  a  right  to  land  subject  to  this 
incident.” 
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"Tlic  right  orofitcd  is  an  equitable  riglit,  and  is  one  capable 
of  being  defeated  by  a  person  who  acquires  tiie  legal  estate  for 
value;  and  the  question  (lierefore  arises  whctlicr,  in  the  cir¬ 
cumstances  of  the  case,  tliero  is  something  wliich  would  make 
it  inequitable  for  tliat  person  to  avail  liimself  of  his  legal_ estate. 
That,  as  counsel  for  tlic  respondent  pointed  out,  is  an  inquiry 
which  is  inevitable  in  cases  where  we  are  dealing  with  equitable 
rights  and  legal  estates,  But  tluit  does  not  in  the  le.ast  prcvent 
the  right  in  question  being  what  Sir  George  .Jesscl  considered  it 
1,0  be— namely,  a  burden  imposed  upon  the  land,  and  passing 
with  the  land,  subject,  of  course,  to  this— that  it  might  be 
defeated  by  a  purchaser  for  value  without  notice,  but,  in  order 
to  defeat  it,  the  burden  would  bo  ui)on  the  person  who  took 
the  land  to  show  that  he  had  acquired  it  under  such  conditions 
as  to  defeat  the  right  as  against  him— namely,  that  he  had 
acquired  it  for  value  and  without  notice.” 

“Therefore,  it  seems  to  mo  that  the  law  is  clearly  estab¬ 
lished  in  !iccordanco  with  Sir  George  Jessel’s  view  of  that 
matter,  and  therefore  that  this  burden  did  remain  on  the  land 
binding  upon  any  ])orson  who  could  not  show  that  he  had 
bought  for  value  and  without  notice.” 

And  Romcr,  L.  J.,  said: 

“I  think  the  law  is  that  such  a  covenant,  when  validly 
created,  binds  the  land  in  e(iuity,  and  can  bo  subsequently 
enforced  as  against  subsa(|uent  owners  of  the  land,  subject  only 
to  the  liinilation,  that,  being  equitable,  it  cannot  be  enforced 
as  against  a  bona,  jidc  purchaser  of  the  legal  estate  without 
notice.” 

Cozens-Hardy,  L.  J.,  also  delivered  a  judgment 
entirely  concurring  in  the  same  view,  making  the 
court  unanimous. 

These  cases  show  clear  ground  for  caveat  on  the 
ground  of  the  covenantee  having  an  equitable  inter¬ 
est  in  the  lands,  but  on  the  other  hand,  being  equit¬ 
able  rights  only,  they  are  not  entitled  to  indorsement 
on  the  certificate  of  title. 

It  will  be  observed  that  the  two  foregoing  cases 
are  both  cases  where  the  burden  of  the  covenant  is 
treated  as  a  “negative  easement”  so  that  there  were 
always  two  pieces  of  land  involved.  What  the  posi¬ 
tion  would  be  where  the  covenant  was  merely 
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personal,  as  in  Formhy  v.  Barker,'^  is  not  so  clear.  In 
Inlermlioncd  Coal  (t*  Coke  Co.  v.  Evans;'-  Stuart,  J., 
at  the  trial  considered  it  necessary  to  make  an 
amendment  to  the  claim  alleging  that  the  plaintiffs 
were  owners  of  properly  entitled  to  the  benelit  of  the 
covenant,  in  order  that  they  might  obtain  an  injunc¬ 
tion,  and  the  full  court  seemed  to  acquiesce  in  this 
view.  It  would  ap])ear  that  if  there  be  not  sufficient 
interest  in  the  land  to  support  an  injunction,  the 
case  is  not  one  for  a  caveat.  But  in  the  practice  of 
the  registry  offices  the  view  is  accepted  that  as,  under 
the  old  .system,  even  such  a  covenant  could  have 
obtained  the  protection  of  notice  by  being  contained 
in  a  registered  deed,  or  where  there  is  no  registration 
system,  by  being  contained  in  one  of  the  title  deeds, 
so  under  the  Torrens  s.ystcm  such  rights  should  as 
far  as  jwssible  be  kc])t  intact,  and  to  permit  such  to 
be  done  by  means  of. a  caveat  is  doing  no  violence 
to  the  .system. 

It  would  seem  to  be  the  proper  practice  to  reject 
such  a  transfer  containing  im]3ro])er  matter  for  reg¬ 
istration  in  the  shape  of  restrictive  covenants, 
rather  than  to  register  the  transfer  ignoring  the 
covenants.'’''* 

«  (1903)  2  Cli.  .-).39. 

«  9  W.  L.  11.  711,  nflirmod  11  W.  L.  R.  4C.3. 

Rv  Rumclij  Co.  awl  Rcyistrar  Saskatoon  L.  R.  D.,  17  W.  L.  R.  160. 
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CHAPTER  IX 

TRANSMISSION 

§  36.  DEFINITION. 

§  37.  PRINCIPAL  CASES. 

a.  Common  to  All  Jurisdictions. 

(1)  CHANGE  OF  OWNERSHIP  ON  DEATH. 

(a)  In  General. 

(b)  As  Regards  Estate  and  Beneficiaries. 

(c)  As  Regards  Third  Parties  Acquiring  Rights 

from  Personal  Repre,scntativcs. 

(d)  As  Regards  Registrar. 

(2)  CHANGE  OF  OWNERSHIP  UPON  SALE 
FOR  TAXES. 

(3)  CHANGE  OF  OWNERSHIP  UPON  SALE 
UNDER  EXECUTION  AND  .JUDGMENT. 

(4)  CHANGE  OF  OWNERSHIP  CONSEQUENT 
UPON  THE  ORDER  OF  THE  COURT,  OR 
OTHER  ACT  OF  LAW. 

b.  Peculiar  to  Manitoba  and  Saskatchewan. 

(1)  CHANGE  OF  OWNERSHIP  CONSEQUENT 
UPON  ASSIGNMENT  FOR  GENERAL 
BENEFIT  OF  CREDITORS. 

0.  Peculiar  to  Manitoba. 

(1)  CHANGE  OF  OWNERSHIP  UNDER  FORE¬ 
CLOSURE  OR  SAT.E  UNDER  iMORTGAGE 
OR  INCUMBRANCE. 

d.  Peculiar  to  Alberta,  Saskatchewan  and  the  Do¬ 
minion. 

(1)  CHANGE  OF  OWNERSHIP  CONSEQUENT 
UPON  LUNACY. 

(2)  CHANGE  OF  OWNERSHIP  UPON  ANY 
SETTLEMENT. 


§  36.  DEFINITION. 

The  term  ‘'transmis.sion”  imclcr  the  Acts  is  used, 
generally  speaking,  in  contrast  to  the  term  “transfer.” 
The  most  comprehensive  and  at  the  same  time,  the 
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most  logical  definition  of  the  term  is  that  found  in 

The  Real  Property  Act  18S0  of  South  Australia, 

where  transmission  is  defined  as 

“tlic  passing  of  title  to  land  in  any  manner  other  than  by 

transfer." 

The  definitions  in  the  Canadian  Acts  approach 
this  meaning  but  in  each  case  fall  in  some  respects 
short  of  it.  In  Manitoba  transmission  applies  to 
“every  eliange  of  ownership  under  assignment  for  I)cnofit  of 
creditors  or  under  foreelosure  or  sale  under  mortgage  or  incum¬ 
brance  and  to  every  involuntary  eliange  of  ownership  of  land, 
mortgage  or  incumbrance."  ^ 

In  Alberta  and  the  Dominion  transmission 
applies  to 

“eliange  of  ownersliip  consequent  uiion  death,  lunacy,  sale 
under  execution,  order  of  court,  or  other  act  of  law,  sale  for 
arrears  of  taxes  or  upon  any  settlement  or  any  legal  succession 
in  case  of  intestacy,” 

and  in  Saskatchewan  the  definition  is  the  same  as  in 
Alberta  with  the  addition  of  “assignment  for  the 
general  benefit  of  creditors.”  ^  In  those  latter  juris¬ 
dictions  the  expression  “transfer”  is  interpi’etcd  to 
mean 

“the  passing  of  any  estate  or  interest  in  land  under  the  Act 
whether  for  valuable  consideration  or  otherwise.” 

This  definition  would  include  transmission  and 
seems  unnecessarily  broad,  and  the  Acts  do  not  seem 
to  disclose  where  anything  would  have  boon  lost  by 
distinguishing  carefully  between  transfer  and  trans¬ 
mission,  The  Acts  other  than  Manitoba  lose  in 
accuracy  by  attempting  to  define  transmission, 
simply  by  tabulating  the  cases  to  which  the  word 
applies  without  attempting  to  lay  down  any  prin¬ 
ciple  of  distinction.  If  there  is  to  be  a  difference 
between  transfer  and  transmission,  change  of  owner¬ 
ship  under  statutory  order  of  foreclosure  or  statutory 
transfer  under  power  of  sale  should  be  included  in 

*  Man.  2. 

=  Alta.  2  (u);  Dom.  2  (23);  Sask.  20. 
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transmission,  wliilo  on  the  otlier  liand  the  use  of  the 
word  “settlement"  is  confiisiiifj;.  If  a  “settlement 
deed"  in  the  ordinary  ineaninfj;  of  that  word  were 
presented  to  tlic  I'ogistrar  for  registration,  it  would 
assuredly  and  ])j’oi)erl3'’  be  I’ojected,  eitlicr,  on  the 
one  hand  as  deelaring  trusts,  which  the  registrar 
could  not  recognize,  or  on  the  other  hand  as  not 
being  in  an.y  form  ])roscribed  by  the  Acts.  The 
4vo]'d  has  ])robably  boon  taken  Irom  certain  of  the 
Australian  Acts,  which  have  established  provision 
for  the  “deposit  for  .safe  custody  and  reference"  of 
such  trust  d(!cds  and  deeds  of  settlement,  which 
practice  has  no  counterpart  in  the  Canadian  Acts.''* 
Tlu!  distinction  in  anj'-  case  between  trans¬ 
mission  and  transfer  is  rathe)'  one  of  tci-minology,  as 
(here  does  not  appc'ai*  to  be  any  feature  common  to 
all  cas('s  of  ti'ansmi.ssion.  In  so)ne  causes  the  holder 
of  a  new  certificate  of  title,  as  for  exami)le,  a  pur¬ 
chaser  under  ('xccution,  would  have  all  the  i))'o- 
tcctio))  gi'anted  to  a  registered  owner  hona  Jide  for 
value.  In  otlua'  c.ases,  such  as  an  executor  or  adminis- 
trato)',  tlu;  )iew  )'egistcred  owner  holds  subject  to 
all  equities  binding  the  prior  I’ogistcrcd  owner.  It 
has  l)een  suggested  that  the  difference  lies  in  the 
fact  tluit  tiamsnnssions  arc  not  mci'o  matto's  of 
I’outinc  in  the  I'cgistjy  office  but  I’cquiro  moi’e 
delibo’ation  on  the  part  of  the  rcgisti’ar.  This  is 
the  result  of  the  distinction  rather  than  the  distinc¬ 
tion  itself,  so  far  as  it  is  true  at  all.  Transmission 
is  cffcck'd  in  Alanitoba  upon  an  application, 
which  in  itself  is  not  of  any  convcjuancing 
value  except  to  set  clearl}^  before  the  registrar 
the  documents  jn-oduced,  and  the  nature  of  the 
request.  In  the  other  jurisdictions  there  is  no 
genei-al  provision  as  to  the  method  of  ti-ansmission,  each 
case  depending  on  the  statutory  rules  relating  to  it. 

5  New  South  Wiile.s  1900,  §  3C;  Queensland  1861,  §  35;  Now  Zealand 
1885,  §  33;  South  Australia  1886,  §  57. 
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§  2.  PRINCIPAL  CASES, 
a.  Common  to  All  Jurisdictions. 

(1)  CHANGE  OE  OVVNEIISHIP  ON  DEATH. 

(a)  In  General. 

In  all  the  jui’isdictioiis  land,  upon  the  deecase  of 
the  owner,  passes  to  his  pei'sonal  rc])i’esentativc.'‘ 
While  this  is  not  a  neeessary  adjunct  to  the  system 
on  principle,  nevertheless  in,  practice  it  conduces 
very  greatly  to  the  siinj)licity  and  workability  of  the 
scheme  of  the  Acts.  In  jurisdictions  other  than 
Manitoba,  the  evidence  of  intestacy  and  the  appoint¬ 
ment  of  the  pei'sonal  representative  required  is 
specifically  prescribed  in  the  Act  itself,  and  provision 
is  made  for  the  acceptance  of  probate  or  letters  of 
administration  either  granted  by  the  proper  court 
of  the  province  or  rescaled  by  that  court.  The 
original  or  an  exemplification  thereof  is  presented  to 
the  registrar  together  with  a  sworn  copy,  the  original 
being  returned  to  the  a]Dplicant  and  the  sworn  copy 
being  retained.  In  Manitoba  the  acceptance  of 
letters  probate  or  of  administration  follows  from 
R.  S.  M.  1902,  c.  41,  §  9. 

The  ownership  of  the  executor  or  administrator 
may  be  considered  from  three  j^oints  of  view. 
First,  as  regards  the  estate  and  the  beneficiaries; 
secondly,  as  regards  third  parties;  thirdly,  as  regards 
the  registrar. 

(h)  yl.v  Regards  Estate  and  Beneficiaries. 

First,  as  regards  the  estate  and  beneficiaries, 
“.iny  person  n'gistcrcd  in  place  of  a  deceased  owner  shall  hold 
the  land  in  rc'spect  of  \yhicii  he  is  registered  upon  the  trusts  and 
for  the  purposes  to  which  the  same  is  applicable  by  this  Act  or 
by  law  and  subject  to  any  trusts  and  equities  upon  which  the 
deceased  owner  held  the  same.”® 


§  ios';  Alta.  1906,  c.  io,  §  2;  Doin'.  L.  T.  Act,  '§  5.  ’  ’  '  '  ' 

®  Sask.  114;  Alta.  70.  In  Manitoba  necessarily  implied  by  the  absence 
of  any  provision  to  the  contr.ary,  and  by  section  69. 
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And  in  Saskatchewan,  Alberta  and  the  Dominion,  it 
is  provided  in  the  Acts  that  upon  application  by  any 
person  bononclally  interested,  the  court  or  judge 
having  jurisdiction  may  take  the  land  out  of  the 
hands  of  the  trustee  having  charge  by  law  and 
transfer  it  to  some  other  person  or  persons  who  shall 
give  security,  and  the  judge  may  then  order  the 
certificate  of  title  to  the  old  trustee  to  bo  cancelled 
and  a  new  one  issued.  There  is  nothing,  therefore, 
in  the  Act  to  relieve  the  executor  or  administrator 
or  his  bondsmen  from  the  ordinary  liability  to  parties 
interested  for  breach  of  duty.  As  stated  by  McGuire, 
J.,  delivering  the  judgment  of  the  Territorial  Court 
on  appeal  in  Wilkie  v.  Jnllell,^ 

“The  Act  provides  for  a  person  liaving  no  beneficial  interest 
in  the  land  being  registered  as  owner;  for  example,  section  91 
allows  the  personal  representative  of  a  deceased  owner  to  apply 
for  and  obtain  a  certificate  of  title  of  such  land  and  he  is  there¬ 
upon  ‘deemed  to  bo  the  owner.'  Now  then,  for  the  purpose 
of  registration,  doubtless,  ho  would  be  treated  as  the  owner, 
so  that  if  ho  executed  a  transfer  or  mortgage,  such  instrument 
would  bo  dealt  with  by  the  registrar  exactly  as  if  ho  were  the 
absolute  beneficial  owner.  But  it  would  assuredly  not  be 
contended  for  the  moment  that  if  an  executor  contemplated 
dealing  with  the  land  contrary  to  the  interests  of  the  devisee, 
the  Latter  could  not  by  injunction  or  order,  restrain  liim  from 
so  doing.’’ 

(c)  /1a-  Iteganlx  Third  Parlies  Acquiriny  Riijhls  from  Personal 
Representatives. 

In  the  Acts  other  than  Manitoba  it  is  distinctly 
provided  that  upon  the  memorandum  of  transmission 
being  made,  the  executor  or  administrator  shall  “be 
deemed  to  be  the  owner  of  the  land,”  the  certificate 
of  title  of  the  land  shall  be  i.ssuod  to  him  and  for 
the  purpose  of  any  registered  dealings  with  such 
land  he  shall  be  deemed  to  be  the  absolute  and 
beneficial  owner.  ^ 
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In  an  Australian  case  in  the  Supreme  Court  of 
Victoria/  where  the  position  of  the  executor  under 
their  Act  is  similar  to  that  in  Saskatchewan  and 
Alberta,  the  plaintiff,  one  of  the  next  of  kin,  brought 
an  action  to  sot  aside  a  mortgage  made  by  the 
administratrix  to  secure  her  own  personal  debt  and 
the  supreme  court  held  that  it  was  incumbent  on 
the  plaintiff  to  show  actual  dishonesty  on  the  part 
of  the  mortgagee.  Williams,  J.,  said: 

"The  (lucslion  to  bo  iiskcd  in  thoHC  cases  is  this — Did 
the  defendant  purchase  honestly  {bona  fide)  and  for  valuable 
consideration?  If  ho  did,  ho  acfiuircs  an  indefeasible  ripiht. 
Except  for  the  contention  of  constructive  notice  of  a  breach  of 
trust,  there  appears  to  be  no  ground  whatever  for  arriving  at 
the  conclusion  that  the  defendant  in  this  case  did  not  deal 
honestly  and  for  valuable  consideration.  He  may  have  acted  in 
ignorance  of  the  law,  ho  may  h.ave  had  unsound  legal  advice 
as  to  his  legal  position,  and  yet  may  have  acted  in  perfect 
innocence  of  the  fact  that  he  was  running  any  risk  of  making 
himself  privy  to  a  breach  of  trust.” 

The  person  acquiring  an  interest  from  the 
executor  is  protected  unless  he  deliberately  and 
knowingly  makes  himself  a  party  to  a  breach  of 
trust. 

In  Alberta  the  question  has  been  considered  by 
Mr.  Justice  Stuart  in  St.  Germain  v.  ReneaiiU.°  In 
that  case  an  executor  had  given  an  option  in  a  lease 
which  the  learned  judge  found,  independently  of  2'he 
Land  Titles  Act,  would  have  been  incapable  of  being 
ordered  to  bo  specifically  performed.  The  lease  was 
registered  and  the  option  was  contained  in  the  lease 
under  the  provisions  of  section  54.  Dealing  with 
section  76,  the  learned  judge  said: 

"As  regards  him  (the  lessee)  the  administratrix  could  not  be 
deemed  to  bo  the  absolute  and  beneficial  owner  of  the  land, 
because  the  dealings  between  him  .and  the  administr.atrix 
were  not  ‘registered  dealings’  .at  all  until  he  by  his  own  act  only 
had  made  them  so.  It  m.ay  indeed  be  the  case,  that  a  person 
purchasing  the  lease  from  Boudreau,  after  it  had  been  registered, 

®  Gregory  v.  Alger,  15  A.  L.  T.  22. 

•  12  W.  L.  R.  169. 
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!i  pci’KOii  finding  it  so  registered  niid  eontaining  that  clatisc, 
and  acting  upon  the  faitli  of  sucii  registration  would  be  entitled 
to  claim  the  benefit  of  tlic  section  and  to  say  that  for  the 
purposes  of  (,his  registered  lease  witli  the  option  clause  contained 
in  it,  the  administratrix  must,  in  his  (the  purchaser’s)  favor, 
bo  deemed  the  absolute  and  beneficial  owner  of  the  land,  and 
so  fully  competent  to  grant  the  option.” 

This  decision,  however,  seems  to  establish  an 
extraordinary  division  of  transactions  at  the 
moment  of  registration.  It  seems  to  overlook 
the  fact  tliat  for  the  purpose  of  The  Land  Titles  Act, 
the  registration  is  the  dealing  and  that  the  instru¬ 
ment  Jias  not  taken  effect  or  the  estate  been  created 
till  registration.  It  would  in  effect  repeal  The  Land 
Titles  Act  so  far  as  it  abolislies  the  doctrine  of  con¬ 
structive  notice.  The  rights  of  a  bona  fide  purchaser 
would  first  be  determined,  upon  general  ]n'inciples  of 
equity,  ])rior  to  registration,  when  tlie  claim  of  such 
purchaser  might  be  unenforceable  by  reason  of  some 
equitable  doctrine,  such  as  that  of  constructive  notice. 
Such  purchaser  would  then  register  his  transfer, 
but,  according  to  this  decision,  he  cannot  “by  his  own 
act”  turn  a  voidable  title  into  an  unimpcacliablc 
one.  But  this  is  to  nullify  the  Act.  In  the  Court 
of  A])]:)cal  in  New  Zealand  under  similar  circum¬ 
stances,  the  enforcement  of  such  an  option  has  been 
held  to  be  the  enforcement  of  a  statutory  right  law¬ 
fully  created  and  not  the  enforcement  of  a  breach  of 
trust.  Edwards,  J.,  delivering  judgment  of  the 
court,  said: 

“The  mere  fact  that  a  pcr.?on  dealing  with  a  registered 
proprietor  knows  that  such  i-cgislercd  jiroprictor  is  a  trustee 
under  a  will  certainly  docs  not  m.nkc  it  nccc.ssary  to  make 
inquiry  as  to  his  powers  unless  there  is  something  in  the 
nature  of  his  dealings  with  the  trust  iiroporty  to  give  notice  of 
the  fact  that  he  is  dealing  fraudulently  with  it.” 

And  this  decision  was  expressly  approved  in  Horne 
V.  Horne}^ 

Pels  V.  Knowles,  26  N.  Z.  L.  R.  604. 

“  26  N.  Z.  L.  R.  C.  A.  1208. 
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In  Manitoba  (section  69)  the  executor  or  adminis¬ 
trator  by  specific  enactment  holds  subject  to  the 
trusts  of  the  will  or  administration  even  for  the  pur¬ 
poses  of  the  Act.  The  law  therefore  in  regard  to 
dealings  by  such  with  third  parties  is  the  ordinary 
law  without  special  reference  to  The  Real  Properly 
Act. 


(d)  yly  llcgunls  the  Rcgislrar. 

The  position  of  the  registrar  with  reference  to  a 
certificate  of  title  in  the  name  of  a  personal  representa¬ 
tive  is  radically  different  in  Manitoba  from  that  in 
the  other  jurisdictions.  In  Manitoba  it  is  specifically 
enacted  (section  69)  "that  before  registering  any 
dealings  with  the  land,  the  district  registrar  shall 
satisfy  himself  that  such  dealing  is  in  accordance 
with  such  trusts  or  purposes,”  that  is  to  say,  the 
trusts  and  purposes  for  which  the  land  is  subject  in 
the  hands  of  the  personal  representative.  The  duty 
of  the  registrar  in  Manitoba,  therefore,  in  passing 
upon  a  transfer  or  mortgage  made  by  an  executor  or 
administrator,  is  determined  by  the  principles  of 
law  governing  the  dealings  of  executors  with  the 
estate,^^  and  is  not  in  any  way  peculiar  to  the  Torrens 
system.  The  registrar,  under  the  Act,  must  make 
further  inquiries  than  ■would  be  necessary  by  a  bona 
fide  mortgagee.  For  example,  such  a  mortgagee 
would  be  entitled  to  assume,  in  the  absence  of 
notice  to  the  contrary,  that  there  were  debts  for 
which  it. was  necessary  that  the  personal  representa¬ 
tive  should  mortgage  the  estate.  The  registrar  on 
the  other  hand  must  satisfy  himself  that  there  are 
in  fact  such  debts,  and  that  the  personal  representa¬ 
tive  is  acting  within  his  rights,  independently  of  any 
presumption  that  may  arise  in  favor  of  a  third  party. 
In  the  result  in  Manitoba,  as  instruments  take  effect 
only  from  registration,  the  beneficiaries  of  an  estate 

“  lie  Simon,  14  W.  L.  R.  56. 
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obtain  ai)parcntly  a  greater  protection  _  than,  for 
example,  in  Ontario  where  all  lands  pass  in  the  first 
instance  to  the  personal  representative,  but  without 
his  transactions  necessarily  having  to  pass  the 
scrutiny  of  a  district  registrar. 

The  extreme  in  the  other  direction  is  reached  in 
Saskatchewan,  Alberta  and  the  Dominion.  In  those 
jurisdictions  “for  the  purpose  of  any  registered  deal¬ 
ings  with  the  land,  the  executor  or  administrator 
shall  be  deemed  to  be  the  absolute  and  beneficial 
owner  thereof.”  The  extent  to  which  this  f’eedom 
of  action  by  the  personal  representative  in  the  regis¬ 
try  offices  is  carried,  is  well  illustrated  by  a  case 
where  the  executor  was  also  the  beneficiary  of  land 
under  the  same  will.  There  was  filed  in  the  land 
titles  office  at  the  time  an  execution  against  the 
executor  personally.  A  transfer  from  the  executor 
as  such  was  produced  to  a  third  party  and  registered 
free  of  the  execution,  and  on  reference  to  the  full 
court  this  action  was  sustained.^'* 

In  Victoria  it  was  provided  that  “executors 
shall  become  the  transferees  of  the  equity  or  interest 
of  the  deceased  proprietor,  and  shall  hold  the  same 
subject  to  equities  upon  which  the  deceased  held  the 
same,  but  for  the  purpose  of  any  dealings  with  such 
land  every  executor,  administrator  or  curator  shall 
be  deemed  to  be  the  absolute  proprietor  thereof.”^® 
But  notwithstanding  these  apparently  very  distinct 
words,  the  Full  Court  of  Victoria  has  taken  into 
consideration  the  right  of  an  administrator  to  sell, 
the  case  in  point  deciding  that  the  registrar  had  no 
right  to  raise  an  objection  not  disclosed  by  the  papers 
before  him.^®  And  notwithstanding  these  words 
the  Acts  recognize  some  distinction  in  the  ownership 

”  Sask.  114;  Alta.  76;  Dom.  121. 

“  Re  Galloway,  3  Terr.  L.  R.  88. 

“  Transfer  of  Land  Act,  ISOO  (Vietori.a),  §  193. 

"f^oilTv^L  R^197  AffcncT/  Co.,  Lid.  and  O’Halloran 
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of  an  executor  and  that  of  an  owner  personally.  The 
description  of  a  party  as  executor  is  more  than  a 
more  addition.  An  administrator  may  make  a 
transfer  to  himself  to  get  a  clean  certificate.^^ 

(2)  CHANGE  OF  OWNERSHIP  UPON  SALE  FOR 
TAXES. 

The  proceedings  for  the  registration  of  a  title 
gained  through  a  tax  .sale  differ  radically  in  Mani¬ 
toba  from  the  proceedings  in  the  other  jurisdic¬ 
tions.^^  In  Manitoba  the  registrar  examines  the 
tax  title  and  notifies  the  party  interested,  and  in 
fact  carries  on  all  the  proceedings  with  a  view  to 
redemption  or  disclosing  any  irregularity  in  the  title 
of  the  purchaser.  In  the  other  jurisdictions,  on  the 
other  hand,  the  whole  question  of  the  validity  of  the 
proceedings  is  taken  out  of  the  hands  of  the  registrar 
and  placed  in  those  of  a  judge  acting  as  persona 
designata  under  the  Acts.  All  that  the  registrar  has 
to  do  in  such  case  is  to  read  the  order  of  the  judge, 
when  made,  confirming  the  transfer.  In  Manitoba 
the  registrar  gives  notice  to  the  parties  to  redeem 
the  land,  if  it  is  open  for  redemption.  In  Saskat¬ 
chewan  redemption  may  be  effected  upon  the  con¬ 
firmation  proceedings  before  the  judge,  and  the 
general  Act  is  sufficient  to  extend  the  privilege  of 
redemption  to  all  cases,^^  but  redemption  must  be 
offered  before  the  actual  hearing.^®  After  the  tax 
transfer  has  been  confirmed  in  Saskatchewan  and 
Alberta  it  must  be  presented  for  registration  within 
two  months,  unless  the  period  be  extended  by  order 
of  the  court  or  judge,^^  and  upon  being  deposited  in 

"  riosken  v.  Danahcr,  (1911)  V.  L.  R.  214  (full  court);  Re  Lockhart,  20 
W.  L.  R.  413;  Re  Galloway,  3  Terr.  L.  R.  88.  Compare  Re  Moore 
and  Confederation  Life  Association,  9  Man.  L.  R.  453,  as  explained  in 
Pearson  v.  O’Brien,  1  W.  W.  R.  1026;  20  W.  L.  R.  510. 

”  Man.  46,  47,  48;  Sask.  124;  Alta.  82;  Dom.  130. 

“  North  British  Investment  Co.  v.  St.  John  School  District,  35  S.  C.  R,  461. 

”  In  Re  John  Baker,  1  S.  L.  R.  7. 

Sask.  122;  Alta.  80;  Dom.  128;  Re  Donnelly  Tax  Sale,  5  Terr.  L.  R. 
270. 
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the  land  titles  office,  the  transfer  must  lie  there 
for  a  period  of  four  weeks  before  the  purchaser  is 
registered  as  absolute  owner.  This  four  weeks, 
however,  is  not  to  extend  the  period  of  redemption, 
but  merely  to  permit  of  appeal  and  an  order  stopping 
registration  in  the  meantime;  neither  does  it  permit 
of  other  registrations  coming  ahead““ — that  is  to  say, 
the  purchaser’s  transfer,  when  registered,  operates 
on  the  register  as  it  stood  at  the  time  of  the  original 
deposit  of  the  tax  transfer. 

The  rights  of  a  purchaser,  as  against  the  holder 
of  a  tax  transfer  unconfirmed,  have  already  been 
touched  on.  A  sale  for  taxes  pays  the  taxes,^'’  and 
it  would  seem,  therefore,  to  be  reading  a  great  deal 
into  the  words  “unpaid  taxes”  in  Saskatchewan  and 
Alberta”  to  say  that  these  words  include  “transfers 
under  sale  for  taxes,”  especially  in  view  of  the  fact 
that  in  those  jurisdictions  it  is  specifically  enacted 
that  a  tax  ijurchaser  may,  further,  after  his  purchase 
lodge  a  caveat.  If  such  a  ])iirchascr  be  protected  in 
any  case,  it  is  hard  to  understand  why  this  special 
provision  should  Ix'  enacted  providing  that  he  may 
lodge  a  caveat. 

(3)  CHANG E  OF  OWNERSHIP  UPON  SALE  UNDER 
EXECUTION  AND  JUDGMENT. 

Here  again  the  practice  differs  in  Alanitoba  on 
the  one  hand,  and  in  the  remaining  jurisdictions  on 
the  other. 

In  Alanitoba  the  writ  of  execution  or  fieri  facias 
is  not  used  to  reach  land.  By  The  Judgments  Act, 
R.  S.  M.  1902,  c.  80,  it  is  provided  that  immediately 
upon  any  judgment  for  payment  of  money  being 
entered  or  recovered  in  the  Court  of  King’s  Bench  a 
certificate  of  such  payment  may  be  recorded  in  any 
and  all  the  registr}^  offices  or  land  titles  offices  of  the 

Re  Clcndcnan,  IS  0.  W.  R.  GC6. 

Ponton  V.  City  of  Wi?inipcg,  41  S.  C.  R.  IS. 

Sask.  66;  Alta.  43;  Man.  70. 
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province,  "and,  from  the  time  of  the  recording  of 
the  same  the  said  judgment  shall,  except  as  there¬ 
after  mentioned,  bind  and  form  a  lien  and  charge  on 
all  the  lands  of  the  judgment  debtor  in  the  several 
districts  in  the  registry  offices  and  land  titles  offices 
in  which  such  certificate  is  recorded  the  same  as 
though  charged  in  writing  by  the  judgment  debtor 
under  his  hand  and  seal.”  The  judgment  upon  the 
filing  of  this  certificate  is  made  a  lien  by  The  Jiidcj- 
menls  Ad  and  attaches  all  land,  exempt  and  other- 
wisc.'-'®  Proceedings  to  realize  on  the  lien  so  created 
arc  taken  by  separate  action  and  when  the  property 
is  sold  and  vesting  order  obtained  the  order  is  brought 
into  the  district  registrar's  office  if  the  land  sold  is 
under  the  new  system,  and  if  regular  (section  52 
proviso)  is  registered.  So  far  as  The  Real  Properly 
Act  is  concerned  the  lien  is  treated  in  the  same 
manner  as  any  other  lien  and  the  effect  of  filing  the 
certificates  is  merely  to  preserve  the  priority  of  the 
lien. 

In  Saskatchewan  and  Alberta-"  the  writ  of  fieri 
Jaciae  directed  against  lands  is  used.  The  local 
registrar  or  clerk  issues  the  writ,  directed  to  the 
sheriff,  who  upon  its  delivery  to  him  is  required 
to  transmit  forthwith  a  copy  thereof  to  the 
registrar,  the  costs  of  which  are  included  in  the 
costs  of  writ  in  the  clerk’s  office.  In  Alberta  "no 
lands  shall  be  bound  by  any  such  writ  until  the 
receipt  by  the  registrar  for  the  registration  district 
in  which  such  land  is  situated,  of  a  copy  thereof” 
(section  77),  and  in  Saskatchewan  "such  writ  shall 
bind  the  land  covered  thereby  only  from  the  time  of 
the  receipt  of  a  certified  copy  thereof  by  the  registrar 
for  the  registration  district  in  which  such  land  is 
situated”  (section  118,  par.  2).  The  wording  of  the 
Saskatchewan  Land  Titles  Act  1906  was  the  same 


‘  Frost  V.  Driver,  10  Man.  L.  R.  319;  Roberts  v.  Hartley,  14  Man.  L.  R. 
284. 

Sask.  118  and  following;  Alta.  77  and  following. 
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as  that  of  tlio  Alberta  Act  prior  to  the  amendment 
of  1908,  c.  29,  §  10,  but  the  meaning  of  the  two  sections 
appears  tlie  same.  TJie  filing  of  a  copy  of  the  writ 
in  the  land  titles  office  is  that  which  gives  the 
writ  its  effect  as  against  land: 

“In  tlu!  Territories  a  juclgniont  is  not  a  lien  upon  land. 
Wliatever  elTeet  it  ol)tains  is  tlirongli  the  filing  of  the  e.xeculion 
in  tlie  land  titles  office.”  ““ 

“As  I  pointed  out  in  Bocz  v.  Spillcr,  1  W.  L.  Jl.  306,  a  judg¬ 
ment  is  not  a  lien  upon  land  in  this  province,  andpt  is  only 
l)y  virtue  of  an  execution  against  land  that  such  a  lien  can  be 
obtained.” 

The  dictum  of  Scott,  J.,  delivering  the  judgment 
of  the  full  court  in  JAmoges  v.  Campbell  must  be 
taken  to  bo  overruled,  where  ho  said: 

“I  see  no  reason  why  lands  could  not  at  the  time  The  Terri¬ 
tories  Real  Properly  Act  was  in  force,  have  b(icn  sold  under 
execution  and  a  certificate  of  title  issued  to  the  purchaser  from 
the  sheriff  without  a  copy  of  the  execaitipn  having  been  delivered 
to  the  registrar  under  section  94,  ]n'Ovidcd,  of  course,  the  land 
had  not  been  dealt  with  by  the  judgment  debtor  prior  to  the 
registration  of  the  ti'ansfer  from  the  sheriff.” 

Upon  being  so  filed  the  writ  "binds”  the  land 
covered  thereby — (being  all  the  land  of  the  execution 
debtor  within  the  bailiwick  of  the  sheriff  to  whom 
the  writ  is  directed) — that  is  to  say,  "creates  a  charge” 
upon  it. 

“In  my  opinion  the  delivery  of  an  c.xecution  to  the  sheriff 
to  be  executed  creates  a  lien  upon  Ihc  execution  debtor’s 
property,  or,  to  adopt  the  wording  used  in  Woodland  v.  Puller, 
11  A.  and  E.,  .at  pages  087,  OSS,  ‘a  charge.’  The  lien  of  an  execu¬ 
tion,  like  other  liens,  docs  not  of  itself  transfer  title.  It  does  not 
change  the  right  of  property  and  vest  it  at  once  in  the  plaintiff 
in  execution,  nor  in  the  officer  charged  with  the  execution  of 
the  writ.  It  confers,  however,  the  right  to  levy  on  the  property, 
to  the  exclusion  of  all  transfers  and  liens  made  by  the 

Bocz  V.  Spiller,  1  W.  L.  R.  3GG,  afTirmecl  2  W.  L,  11.  2S0.  See,  also, 
Evans  v.  Poslill,  3  A.  L.  R.  141. 

21  Fredericks  v.  Northwest  Thresher  Co.,  3  S.  L.  R.  280,  Nowlands,  J.; 
Canadian  Pacific  Railway  Co.  v.  Silzer,  3  S.  L.  R.  1G2,  at  page 
1G9.  See,  also,  Evans  v.  Postill,  3  A.  L.  R.  141. 

22  2  Terr.  L.  R.  356,  at  page  374. 
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(lolViulanti  Bubscquonfc  to  llic  commencement  of  the  execution 
lion,  subject  to  some  statutory  exceptions.”''"' 

“In  tlio  next  i)lace  it  jirovichjs  tliat  'no  land  sliaU  ho  hound 
by  any  sucli  writ  or  process  until  sucli  copy  and  memorandum 
liave  been  so  delivered.’  Surely  tliat  must  mean  tliat 
wlien  the  copy  and  memorandum  are  delivered  tlie  land  slinll 
be  liound.  Wliat  is  tliat  but  chui'fiing  llic  huid?”^^ 

It  has  boon  laid  down  in  tlio  rccont  decision  of 
Fredericks  v.  Northwest  Thresher  Cowpamj''^'  that  the 
effect  of  the  filing  of  the  execution  in  the  land  titles 
office  is  to  constitute  a  seizure  of  all  the  lands  of 
the  execution  debtor  which  may  be  subject  to  the 
writ.  Mr.  Justice  Nowlands  said: 

“I  can,  therefore,  come  to  no  other  conclusion  than  tliat, 
by  delivering  a  copy  of  tlie  writ  to  the  registrar  tlie  sheriff 
seized  all  tlie  land  of  the  judgment  debtor,  and  that  the  regis¬ 
trar  by  making  the  memorandum  required  by  the  Act  on  the 
certificate  of  title  is  notifying  the  juflgment  debtor  that  that 
piece  of  land  lias  been  seized  by  the  slieriH'  under  the  writ.” 

This  holding  is  at  variance  with  a  number  of 
reported  decisions  touching  the  same  point.  In 
McDonald  v.  Dunlop,  Scott,  J.,  said; 

"Such  registration  cannot  be  construed  as  a  seizure  or 
anything  equivalent  thereto.” 

In  Re  Land  Titles  Act  and  Blanchard  Estate, 
McGuire,  J.,  delivering  the  judgment  of  the  Terri¬ 
torial  Full  Court,  said: 

“The  sheriff  in  delivering  copy  of  execution  to  the  regis¬ 
trar  does  so,  not  Avith  any  intention  of  seizing  the  land,  but 
simply  in  compliance  mth  The  Land  Titles  Act.  I  cannot 
consider  such  an  act  as  a  seizure  or  an  inception  of  execution 
of  the  Avrit  and  especially  is  this  clear  since  The  Land  Titles  Act 
of  ISO^,  because  under  that  Act  the  sheriff  is  not  required  to 
specify  the  land  intended  to  be  bound  as  Avas  tlie  case  under 
The  Real  Property  Act.” 

“  Dcering  v.  Gibbon,  7  W.  L.  R.  178,  Book,  J.,  at  page  180. 

Rc  Ctaxlon,  1  Terr.  L.  R.  282  (full  court),  Wetmoro,  C.  J.,  at  page  287. 

Sec,  also,  Limoges  v.  Campbell,  2  Terr.  L.  R.  356.  See,  also,  for  the 

effect  of  the  Avorcl  “bind,”  11  Ruling  Cases  549-621. 

”  3  S.  L,  R.  280;  15  W.  L.  R.  66,  affirmed  44  S.  C.  R.  318. 

=«  2  Terr.  L.  R.  238,  at  page  243. 

5  Terr.  L.  R.  240,  at  page  244. 
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And  in  Reliance  Loan  and  Savings  Company  v. 
Goldsmilfi,  Harvoy,  J.,  said: 

“It  in  eloar,  liowovor,  from  Re  Blanchard,  6  Terr.  L.  R,  240, 
tlint  niich  filiiip:,  oven  if  tlio  {lel)tor  owned  the  land  nt  the  time, 
would  not  eonstitute  a.  seizure  or  inception  of  execution  of  the 
writ.” 

And  in  Trad  and  Loan  Company  of  Canada  v. 
Cook,  Laniont,  J.,  .said,  refon-ing  to  certain  execu¬ 
tions  tvhich  liad  l)ccn  filed  as  required  by  The  Land 
Titles  Act: 

“In  tliis  case  tlie  sheriff  made  no  seizure  whatever.” 

And  subsequently  to  the  decision  under  discus¬ 
sion,  Wctmorc,  C.  J.,  in  an  application  to  confirm  the 
•sheriff's  transfer  upon  a  sale  under  execution,  laid 
down  what,  it  is  submitted,  is  the  correct  view: 

“The  deputy  slicriff  in  his  aflid.avit  stated  that  the  property 
in  question  was  .seized  on  29fh  September,  1910.  That  hap¬ 
pened  to  be  tlic  day  of  the  .sale.  There  must  have  been  some 
mistake  on  the  jiart  of  tlic  deputy  unless  he  imagined  that 
there  was  no  seizure  until  the  date  of  the  sale.  I  am  of 
opinion  that  in  the  ca.se  of  lands  no  corporal  seizure  is  necessary, 
and, 'if  it  were  necessary,  the  seizure,  or  what  was  equivalent 
thereto,  in  this  case,  was  made  in  June,  when  the  advertise¬ 
ments  were  posted  and  published — whichever  may  have  hap¬ 
pened  fir.st.  Doc  d.  Ilazen  v.  Ilazen,  3  N.  B.  R.  87.”'"’ 

The  decision  of  the  learned  trial  judge  in 
Fredericks  v.  Northwest  Thresher  Company  was  con¬ 
firmed  on  appeal  to  the  Supreme  Court  of  Canada, 
but  Idington,  J.,  delivering  the  judgment  of  the 
same  court, entirely  refrained  from  basing  his 
judgment  upon  that  part  of  the  reasoning  of  the 
judgment  of  the  trial  judge  regarding  the  effect  of 
filing  the  execution  as  a  seizure  or  from  discussing 
the  appellant’s  counsel’s  argument  on  this  point. 

**  1.5  W.  L.  n.  .55,  at  jwgo  57. 

”  3  S.  L.  11.  210,  at  paso  212. 

^0  Re  Shore,  10  W.  L.  11.  277.  The  same  practice  was  laid  clown  by  the 
same  .inclge  in  Limoqcs  v.  Campbell,  2  Terr.  L.  R.  356,  at  page  367, 
where  ho  carefully  distinguished  between  the  seizure  by  aclvertise- 
nicnt  and  the  “binding”  previously,  up  to  the  filing  of  the  writ. 

44  S.  C.  R.  31S,  under  name  Northwest  Thresher  Co.v.  Fredericks. 
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And  it  is  submitted  that  the  reasoning  oi  the  learned 
trial  judge  in  Fredericks  v.  Northwest  Thresher  Com¬ 
pany  is  unnecessary  in  view  of  the  ratio  decidendi  of 
the  long  lino  of  cases  which  have  held  that  a  home¬ 
stead  may  bo  sold  or  claimed  by  tlie  execution 
debtor,  free  of  execution,  not  because  it  has  not  been 
seized,  but  because,  being  incapable  of  being  seized 
while  a  homestead,  the  execution  docs  not  bind  or 
form  a  lien  on  it;  or  as  stated  in  Bocz  v.  Spiller,  by 
Ncwlands,  J. : 

“As  tlio  execution  creditors  could  not  seize  this  land  under 
the  writs  of  execution,  I  do  not  think  that  they  liave  any  rights 
therein  with  which  this  land  can  be  charged  under  The  Land 
Titles  Act,  and  therefore,  although  registered  under  it,  these 
executions  arc  not  incumi^rances  to  which  it  is  subject  and  on 
the  sale  of  the  same  under  mortgage  the  land  would  vest  in 
the  purchaser,  free  from  incumbrance.” 

If  it  is  the  actual  seizure  only  which  gives  an 
execution  any  “binding”  effect,  how  can  it  arise  that 
the  execution  attaches  a  homestead  when  the  exempt 
owner  abandons  it  ?  It  can  hardly  bo  that  the 
sheriff  unconsciously  in  the  night  watches,  as  it  were, 
makes  a  seizure  by  reason  of  some  act  done  by  an 
utter  stranger  to  him  far  away  from  his  office  and 
of  which  he  may  be  in  entire  ignorance  for  years. 

It  has  been  held  in  Saskatchewan  that 
executions  bind  only  registered  interests  in  land, 
and  do  not  bind  or  affect  an  equitable  interest, 
as,  for  example,  one  held  by  way  of  contract 
from  the  registered  owner.^"*  This  conclusion  was 

«  Bocz  V.  Spiller,  1  W.  L.  R.  3C6,  at  page  367.  See,  also,  Re  Dumaurez, 

5  Terr.  L.  R.  84;  Meunier  v.  Doray,  2  W.  L.  R.  231',  John  Abell 
Enyine  and  Machine  Works  Co.  v.  Scotl,  G  Terr.  L.  R.  302;  6  W.  L.  R. 
272;  Purdy  v.  CoUon,  7  W.  L.  R.  820;  Union  Bank  of  Canada  v. 
Jordan,  8  W.  L.  R.  77;  Baker  v.  Gillum,  9  W.  L.  R.  436;  Gilmore  v. 
Callies,  19  W.  L.  R.  546;  Hamillon  v.  McCuaig,  18  W.  L.  R.  84,  as 
to  what  is  a  homestead  within  the  meaning  of  The  Exemption  Ordi- 
nanee;  Re  John  Abell  Engine  and  Maehine  Works  Co.,  supra',  Imperial 
Elevator  Co.  v.  Shere,  3  S.  L.  R.  197 ;  In  re  Iletherington,  3  S.  L.  R.  232. 
Gilmore  v.  Callies;  In  re  Iletherington,  ante. 

*■*  Canadian  Pacific  Railway  Co.  v.  Silzer  et  al,  3  S.  L.  R.  162.  Approved 
Ranney  v.  Stirrett,  18  W.  L.  R.  5. 
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arrived  ai  by  an  exaniiiiaiioii  of  sections  118-123 
of  tlie  Act,  from  which  the  le/irned  judge  gathered 
tJiat  the  intention  was  to  deal  in  tliose  sections 
with  tlie  registered  interest  only.  As  touching, 
howev(!r,  section  125  of  the  Act,  permitting  an 
execution  creditor  to  (ilc  a  caveat  against  land  in 
wliich  the  (ixecution  debtor  is  interested  beneficially, 
but  which  stands  in  the  name  of  some  other  person, 
the  reasoning  is  not  satisfactory.  'I'o  file  a  caveat, 
the  caveatoi'  is  rcciuired  to  state  that  he  claims  an 
interest  in  the  land,  and  to  swear  tliat  the  allegations 
arc  true,  and  it  could  hardly  be  supposed  that  the 
legislature  would  suggest  that  a  party  may  make 
such  a  claim  on  affidavit,  Avhen  as  a  inati.er  of  fact 
he  had  no  claim  or  interest  in  the  land  whatsoever. 
It  has  been  previously  pointed  out,  that  there  is  a 
distinction  between  the  “binding”  effect  of  an 
execution  and  a  “sciijurc”  under  an  execution. 
Admitting,  therefore,  tliat  the  shcillf  cannot  seize  an 
(3quital)le  interest,  it  docs  not  seem  unreasonable  to 
hold  that  the  filing  of  an  c.xceution  may  “bind”  such 
C(tuitable  interest,  while  at  the  same  time,  as  regards 
th(!  registrar,  who  can  only  deal  with  registered 
inUii’csts,  the  memorandum  of  the  execution  can 
only  be  made  where  the  execution  debtor  a])pears 
as  having  a  registered  intc'rcst. 

On  the  other  hand  it  must  be  admitted  that  the 
reasoning  in  C.  P.  R.  v.  tiiher  is  closely  parallel  with* 
that  in  two  Victorian  cases,  neither  of  which,  how¬ 
ever,  a])pear  to  have  been  cited  either  on  the  argu¬ 
ment  or  in  the  judgment.’’  The  Victorian  Act  pin- 
vides  for  the  entering  of  the  writ  on  the  “register,” 
that  is  the  certificate  of  title,  having  no  provision 
for  “filing”  as  in  Saskatchewan;  and  it  has  no  such 
indication  of  the  scope  of  an  execution  as  in  section 
1 25  of  the  Saskatchewan  Act.  But  the  principles  of 

<5  Watson  V.  Royal  Prrmancnl  Building  Socivly,  14  L.  K.  2S3:  Richards 
V.  Cadmaii,  17  V.  L.  1{.  203. 
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the  Canadian  and  the .  Australian  decisions  are 
largely  the  same.  The  latter  cases  arose  under  the 
section  of  the  Victorian  Act,  so  far  as  material,  as 
follows: 

“No  cxocution  rcgistoi'ud  prior  to  or  after  tlio  comraoiicc- 
luont  of  this  Act  shall  bind,  charge,  or  affect  any  land  or  any 
lease,  mortgage  or  charge;  i)Ut  the  registrar  on  being  served 
witli  a  copy  of  any  writ  oi  jknjucm  issued  out  of  the  Supremo 
(>ourt  or  of  any  decree,  or  order  of  the  Supremo  Court  (or  of  a 
county  court  in  its  e(iuital)lo  jurisdiction),  accompanied  by  a 
statement  signed  l)y  any  party  interested  or  his  attorney, 
solicitor,  or  agent  s))ccifying  the  land,  lease,  mortgage,  or  charge 
sought  to  bo  aff<!cted  tlioreljy,  sliall,  after  marking  upon  such 
copy  the  time  of  such  service,  enter  the  same  in  the  register 
book;  and  after  any  land,  lease,  mortgage,  or  charge  so  speci¬ 
fied  shall  have  been  sold  under  any  such  writ,  decree,  or  order, 
the  registrar  shall,  on  receiving  a  transfer  thereof  in  such  one 
of  the  forms  in  the  Fifteenth  Schedule  hereto  as  the  case  requires 
(which  transfer  shall  have  the  same  effect  as  if  made  by  the 
proprietor),  enter  such  transfer  in  the  register  book;  and  on 
such  entry  being  made  the  purchaser  shall  become  the  trans¬ 
feree  and  be  deemed  tlic  proi)rictor  of  such  land,  lease,  mort¬ 
gage,  or  charge.” 

In  Walson  v.  Royal  Permanont,  S.  E.  Smith, 
being  owner  of  land,  had  mortgaged  it  to  the  defen¬ 
dant  loan  company,  giving  an  absolute  transfer,  which 
was  registered,  and  taking  back  a  deed  of  defeasance. 
Her  interest  was  therefore  equitable.  On  the  22nd 
of  July,  1888,  a  writ  of  execution  against  S.  E.  Smith 
was  served  on  the  registrar  mentioning  “the  equity 
of  redemption  of  S.  E,  Smith”  in  the  land,  describing 
it.  On  August  20,  1888,  S.  E.  Smith  sold  to  M.  E. 
Smith,  a  hona  fide  purchaser.  On  August  31st  the 
plaintiff  bought  the  equity  of  redemption  at  the 
sheriff’s  sale.  M.  E.  Smith  filed  a  caveat  and  the 
plaintiff  brought  his  action  to  compel  the  defendant 
loan  company  to  convey  to  him,  and  M.  E.  Smith  to 
withdraw  her  caveat.  The  action  failed  on  the 
ground  that  the  mortgagor's  interest  could  not  be . 
affected  by  any  proceedings  by  the  execution  creditor 
under  section  106 — the  section  quoted.  Subsequently, 
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in  Richards  v.  Cadman,  tlic  samo_  judge  affirmed 
his  jirevious  conclusion  tliat  until  there  was  a 
folio  of  the  register  upon  which  to  enter  it,  in  other 
words,  until  there  was  a  registered  interest  on  which 
to  o]3cratc,  proceedings  by  the  creditor  under  the 
section  quoted  were  inoperative. 

In  INIanitoba,  on  the  other  hand,  the  meaning  of 
"land”  as  set  out  in  the  interpretation  .section  of  The 
Judgmcnls  Act  has  been  accepted  as  the  test  of 
the  interests  which  arc  bound  by  a  judgment,  and 
conseciuently  where  the  interest  of  a  debtor  in  land 
hold  by  another  under  certificate  of  title  but  by 
way  of  mortgage,  was  sold  under  a  judgment,  the 
judgment  took  priority  over  a  sale  made  by  the 
mortgagee  owner,  except  as  to  the  deposit  paid  before 
notice.'"' 

_  Notwithstanding  that  instruments  shall  be 
entitled  to  priority,  the  one  over  the  other,  accord¬ 
ing  to  the  time  of  registration,  the  provisions  of  The 
Creditors  Relief  Act  apply  to  executions  against 
lands,  which  share  pro  rata  and  in  order  of  priority; 
but  only  as  regards  those  executions  standing  con¬ 
secutively  on  the  register.  Where,  by  an  intervening 
instrument,  the  creditor  has  mortgaged  or  incum¬ 
bered  his  land,  a  subsequent  execution  creditor  has 
not  a  charge  on  the  same  interest  in  the  land  as  the 
prior  execution  _  creditor,  and  the  first  execution 
creditor  is  paid  in  full,  then  the  incumbrancee,  and 
then  the  subsequent  execution  creditors,  pro  rata;^^ 
and  much  more,  if  the  execution  debtor  has  disposed 
of  his  land,  the  subsequent  execution  creditors  do 
not  come  in  under  the  first  execution.^® 


Wallace  V.  S7narl,  19  W.  L.  II,  787. 

Thompson  v.  Bcrglund,  3  S.  L.  R.  470,  10  W.  L.  R  154 
<8  Edmonton  Mortgage  Co.  v.  Gross,  18  W.  L.  R.'  385,  applyinR  the 
principles  involved  r.athcr  tlmn  the  precise  reasons  adduced  in  the 
'"a  McLnchlan,  19  A.  R.  480;  Breithaupt  v.  Marr, 
20  O.  A.  R.  089;  Re  Massey,  2  Terr.  L.  R.  84;  Howard  v.  High  River 
Trading  Co.,  4  Terr.  L.  R.  109. 

Trust  and  Loan  Co.  of  Canada  v.  Cook,  3  S.  L.  R.  210. 
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The  execution,  or  in  Manitoba,  the  certificate 
of  judgment,  binds  only  the  actual  interest  of  the 
execution  debtor  in  the  land,  notwithstanding  the 
execution  debtor  may  have  the  whoIc_  registered 
interest.  The  contrary  was  originally  laid  down  as 
the  law  in  Rc  Rivers?^  In  the  foot  note  to  that  case 
in  the  report,  it  is  pointed  out  that,  oven  in  the  light 
of  subsequent  cases,  the  decision  in  that  case  was 
correct,  being  merely  a  matter  of  direction  to  the 
registrar.  But,  as  explained  in  Taylor  v.  Robertson, 
it  is  evident  that  the  case  was  looked  on  as  authority 
in  the  matter  of  substantive  law,  and  not  merely  as 
a  matter  of  practice.  Davies,  J.,  delivering  the  judg¬ 
ment  of  the  Supreme  Court  of  Canada  in  the  latter 
case,  said; 

"At  the  time  the  action  against  Jellett  and  Robertson 
was  brought  and  up  to  the  delivery  of  judgment  therein  by 
the  Supreme  Court  of  the  Territories,  the  case  of  Re  Rivers 
was  supposed  to  have  correctly  declared  what  the  law  was  as 
to  the  effect  of  registered  executions  upon  unregistered  deeds. 
Mr.  Justice  Rouleau,  who  was  himself  a  party  to  the  judgment 
in  Re  Rivers,  in  giving  judgment  on  the  trial  of  the  case  now 
before  us  in  appeal,  says; 

“  ‘In  Re  Rivers,  the  language  of  the  court,  as  expressed  by 
Wetmore  and  McGuire,  J.  J.,  is  not  equivocal.  It  was  held 
that  an  unregistered  transfer  had  not  passed  or  affected  the 
land  and  that  an  execution  registered  against  the  registered 
owner  had  priority  and  that  such  transfer  could  not  be  regis¬ 
tered  afterward,  except  subject  to  such  execution.’” 

The  subsequent  case,  however,  of  Wilkie  v. 
Jellett, has  finally  and  effectually  settled  the  law 
on  this  point;  and  the  law  as  deeided  in  Wilkie  v. 
Jellett  remains  the  same  notwithstanding  the  change 
in  the  wording  of  the  section  prescribing  the  effect 
of  the  filing  of  an  execution.®®  The  same  law  had 


1  Terr.  L.  R.  464. 

“  31  S.  C.  R.  615. 

“  26  S.  C  R.  282,  affirming  2  Terr.  L.  R.  133;  citing  and  approving 
National  Bank  v.  Morrow  in  the  Supreme  Court  of  Victoria,  Australia, 
13  V.  L.  R.  2. 

Sawyer  and  Massey  v.  Waddell,  6  Terr.  L.  R.  45. 


CANADIAN  'I’OUmONS  SVSTJCM 


previously  been  iiiicl  clown  in  Mtuiifcoba  in /2c  ilfasse/y 
and  Gibson;"'^  tliougli  in  that  case  the  actual  result 
lurned  on  the  lack  of  jurisdiction  of  the  registrar  to 
entertain  tlic  application;  and  in  British  Columbia 
t.he  same  conclusion  was  arrived  at  in  Yorkshire 
Gnaranlec  and  Hecurilies  Corporation  v.  Edmonds}^' 

U])on  (he  ciucstion  of  ])roccdurc  the  law  as  laid 
down  in  (he  ease  of  Re  Massey  and  Gibson,  supra,  is 
still  the  law  in  Saskatchewan  and  Alberta,  that  is  to 
say,  the  registrar  “cannot  in((uirc  into  the  existence 
of  a  beneficial  interest  apaih  from  the  registered  title 
in  order  to  ascertain  v'hethcr  the  vu'it  of  execution 
binds  the  land.  The  remedy  is  to  be  found  only  in 
a  court  of  equity.” 

In  Manitoba,  by  section  87  of  the  Act,  the 
registrar  lias  becai  given  jurisdiedon  to  take  evidence 
upon  oath  to  decide  wliethcr  tlic  certificate  of  judg¬ 
ment  docs  or  docs  not  affect  the  land,  the  proceedings 
being  begun  in  jn'acticc  by  a  notice  to  the  execution 
creditor  to  .sho^v  cause  wliy  the  transfer  or  incum¬ 
brance  in'cscntcd  for  registration  should  not  be  regis¬ 
tered  in  jniority  to  his  execution. 

An  execution  in  Saskatchewan  and  Alberta  is 
reyislered,  strictly  speaking,  as  distinguished  from 
being  /(/cd,  only  upon  being  indorsed  on  a  duplicate 
certificate  of  title, which  is  required  to  be  done 
upon  the  granting  of  any  ccrtificat-c  of  title  or  regis¬ 
tration  of  any  transfer,  mortgage  or  other  instru- 
jnent  executed  by  the  execution  debtor.  It  is  at 
this  point  that  the  execution  creditor  in  practice 
runs  considerable  risk  of  losing  the  benefit  of  his 
execution.  If  the  memorandum  of  execution  be  not 
indorsed  on  a  new  certificate  of  title  the  new  owner 
would  bo  entitled  to  rely  on  his  duidicatc  certificate 
of  title  as  evidence  of  his  ownership  of  the  land,  free 


Sdicijcr  mid  Massey  v.  Waddell,  C  Terr.  L.  R.  ^ 
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of  the  execution.  In  Saskatchewan  it  has  been 
detci'mincd  that  the  assurance  fund  will  not  bo 
liable  to  the  execution  creditor  unless  there  be  a  very 
exact  siiTiilarity  between  the  name  and  address  of 
the  execution  debtor  and  the  name  and  address  of 
the  transferor.  Thus,  it  has  been  held  that  the 
registrar  was  not  liable  for  an  omission  to  register  an 
execution  against  W.  A.  Matheson  of  Denver,  Colo¬ 
rado,  ui^on  land  owned  prior  to  the  transfer  thereof 
by  William  A.  Matheson,  of  Westviow,  Saskatche¬ 
wan.^’^  It  may  bo  admitted  that  this  decision  is 
strictly  logical,  but  were  it  to  be  closely  followed,  as 
is  fortunately  not  the  case,  it  would  bo  extremely 
desirable  that  there  should  bo  some  legislation 
^^•hcrcby  execution  creditors’  rights,  in  a  new  country 
with  a  migratory  population,  should  be  given 
reasonable  protection.  It  is  submitted  that  the 
actual  practice  of  the  registrars  in  assuming  an 
identity  of  parties,  till  the  contrary  is  shown,  froTn 
a  substantial  similarity  of  name  or  address,  is  more 
in  accordance  with  a  reasonable  protection  of  credi¬ 
tors’  interests,  even  if  an  innocent  party,  as  often 
hai^pcns,  may  suffer  annoyance  from  being  confused 
with  one  of  a  similar  name,  than  to  demand  actual 
identity  of  name  and  address. 

Renewal  of  the  execution  must  be  filed  Avithin 
two  years  of  the  date  of  the  receipt  of  the  execution, 
otherwise  the  same  ceases  to  bind  the  land,  and  so 
on  Avith  each  successive  period  of  tAvo  years,  and 
upon  the  satisfaction  or  AvithdraAval  thereof  the.  sheriff 
is  required  to  file  a  certificate  thereof  in  the 
land  titles  office,  and  the  registrar  shall  mark 
the  execution  as  AAdthdraAAm.  In  Alberta,  section 
78  is  not  quite  so  clear  as  the  corresponding 
section  120  of  the  SaskatchcAA'ari  Act,  as  although 
the  sheriff  is  not  directed  to  foi’AA^ard  a  certificate 
of  expiration  of  a  Avrit,  the  registrar  is  directed 

Sievcll  V.  Ilaullain,  IS  AV.  L.  11.  3S8. 
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to  enter  a  memorandum  of  expiration  upon  pro¬ 
duction  of  the  certificate  thereof.  In  practice, 
however,  it  is  not  customary  to  forward  any  such 
certificate  of  expiration,  merely  relying  on  the  pro¬ 
visions  of  the  Acts,  which  automatically  render  the 
execution  of  no  effect  after  the  expiration  of  two 
years  from  the  filing  thereof.  The  costs  of  such 
certificate  of  withdrawal  or  satisfaction  must  be  paid 
by  the  creditor,^’®  unless  the  money  has  been  made 
out  of  the  land,  or  unless  the  certificate  is  sent  at 
the  request  of  the  debtor  under  circumstances  which 
did  not  require  the  sheriff  to  have  filed  such 
certificate. 

The  procedure  to  sell  under  execution  is  a 
matter  of  tlic  general  law,  but  before  any  sheriff’s 
transfer  can  be  registered  the  same  must  be  con¬ 
firmed  by  a  judge  acting  as  persona  designala  under 
The  Land  Titles  Act.  Confirmation  against  an  owner 
will  be  refused  unless  all  the  formalities  have  been 
strictly  complied  with.*^'*  The  proceedings  for  con¬ 
firmation  arc  proceedings  under  the  Act  but  they 
may,  nevertheless,  be  intituled  in  the  court.  Affi¬ 
davits,  however,  must  be  taken  before  the  persons 
prescribed  in  The  Land  Titles  Act  and  not  pursuant 
to  The  Judicature  Act.^°  And  in  the  case  last  cited, 
Wetmoro,  J.,  allow^ed  an  affidavit  sworn  before  a 
wrong  party  to  be  resworn,  saying: 

“Sitting  as  I  am  in  tiiis  matter  as  persona  designala,  I  am 
not  as  strictly  bound  by  tlio  tcclinical  rules  as  I  would  be  if 
I  was  dealing  with  a  matter  in  the  court.” 

The  transfer  must  be  registered  within  a  period 
of  two  months  from  the  date  of  the  order  or  within 
such  period  as  may  be  prescribed  by  an  order  of  the 
court  or  judge  filed  with  the  registrar  within  such 
period  of  two  months.  The  costs  of  the  confirmation 
proceedings  are  borne  out  of  the  purchase  money. 

In  re  Brown,  3  S.  L.  R.  94. 

»'>  Re  Shere,  4  S.  L.  R.  51. 

John  Abell  Engine  and  Machine  Worhs  Co.  v.  Scoll,  6  Terr.  L.  R.  302. 
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The  transfer  together  with  the  order  of  confirmation 
must  remain  in  the  registry  office  for  a  period  of 
four  weeks,  which  four  weeks  form  part  of  the  two 
months  within  which  the  transfer  must  be  registered. 
The  transfer  relates  back  to  the  date  of  the  registra¬ 
tion  of  the  writ.*’’^ 

(4)  CHANGE  OF  OWNERSHIP  CONSEQUENT  UPON 
THP]  ORDER  OF  THE  COURT  OR  OTHER 
ACT  OF  LAW. 

This  ease  calls  for  no  special  treatment. 

1j.  Peculiar  to  Manitoba  and  Saskatchewan. 

(1)  CHANGE  OF  OWNERSHIP  CONSEQUENT  UPON 
ASSIGNMENT  FOR  GENERAL  BENEFIT 
OF  CREDITORS. 

Provision  is  made  in  the  Acts  for  the  registration 
of  the  assignee  for  the  general  benefit  of  creditors. “ 
Such  an  assignment  may  be  registered  and  is  noted 
in  a  special  book  kept  for  the  purpose.  This  first 
deposit  of  the  assignment  is  inaccurately  called 
"registration”  in  Alberta,  the  better  term  being 
"filed,”  as  in  Saskatchewan,  as  the  document  is  not 
at  this  stage  indorsed  upon  any  certificate  of  title. 
It  is  specifically  prescribed  in  the  Saskatchewan  Act 
that  from  and  after  the  receipt  by  the  registrar  of 
such  assignment,  he  shall  not  permit  any  dealings 
with  any  such  land,  mortgage  or  incumbrance  by 
any  person  making  such  assignment,  and  although 
not  as  specifically  enacted,  this  may  be  assumed  to 
be  a  rule  in  the  other  provinces  by  necessary  implica¬ 
tion.  At  any  time  after,  the  assignee  may  make  an 
application  to  be  registered  as  the  owner  of  any 
particular  piece  of  land  or  any  mortgage  or  incum¬ 
brance.  The  assignee  does  not  in  Saskatchewan 

“  Coleman  v.  De  Lissa,  6  N.  S.  W.  Eq.  104;  In  re  Deane,  9  Q.  L.  J.  106; 

In  re  Shears  and  Alder,  17  V.  L.  R.  3i6;  Colonial  Bank  v.  Riddel, 

19  V.  L.  R.  280. 

Man.  120;  Sask.  117;  Alta.  83  (a). 
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take  free  of  execuiioD.s  unle.ss  evidence  be  produced 
to  show  that  the  costs  of  all  execution  creditors  for 
which  they  have  a  lien  are  ])aid,  and  the  registrar  is 
entitled  to  accept  evidence  that  all  such  costs  have 
been  paid,™  The  Manitoba  and  Alberta  Acts  go  on 
to  pj'ovidc  that  the  assignee  for  the  purpose  of  the 
registered  dealings,  shall  be  deemed  to  be  the  absolute 
owiH’r,  and  for  greater  certainty  no  reference  to  his 
capacity  is  to  be  inserted  in  his  certificate.  No  such 
provisions  ai)]3car  in  the  Saskatchewan  Act,  Avhich 
siini)ly  enacts  that  the  assignee  ‘‘shall  become  the 
owner  thereof,”  In  practice,  however,  the  effect  of 
the  Saskatchewan  Act  is  treated  as  the  same  as  the 
other  Acts,  and,  indeed,  once  having  provided  that 
the  assignee  shall  be  the  owner,  he  comes  within 
section  6S  of  the  Saskatchewan  Act,  which  provides 
that  “the  registrar  shall  treat  any  instrument  con¬ 
taining  any  such  notice  (of  trusts)  as  if  there  were 
no  trust  and  the  trustees  therein  named  shall  be 
deemed  to  be  the  absolute  and  beneficial  owners  for 
the  ])urposcs  of  the  Act.”  The  Saskatchewan  Act 
also  contains  specific  provi.sions  for  the  claiming  of 
cxcmiAions  by  the  assignor.  It  is  provided  that  the 
statutory  claim  (section  117  proviso)  shall  be  filed 
within  thirty  days.  Whether  or  not  after  this  period 
of  time  the  assignor  is  debarred  from  claiming 
exemption  or  whether  this  time  limit  is  merely  for 
the  purpose  of  restraining  the  registrar  from  per¬ 
mitting  dealings  with  assigned  lands  until  thirty 
days  after  the  filing  of  the  assignment,  has  not  been 
before  the  courts.  It  has  been  held  on  petition,  by 
the  master  of  titles  in  Saskatchewan,  that  where  an 
assignment  was  filed  in  December,  1907,  and  in 
January,  1910,  a  transfer  to  the  assignor  and  a 
further  transfer  from  the  assignor  to  S.,  these 
transfers  might  be  registered,  as  the  assignment  did 

“  In  re  E.  J.  Brooks,  Imolvcnl,  2  S.  L.  R.  504,  12  W.  L.  R.  303. 
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not  iiffcct  after  acquired  property,  so  far  as  the  land 
titles  office  was  concerned.*'* 

c.  Peculiar  to  Manitoba. 

(I)  CHANGE  OE  OWNERSHIP  UNDIGI  FORECLOSURE 

OR  SALE  UNDER  MORTGAGE  OR 
INCUMBRANCE. 

The  inclusion  of  this  case  under  “  transmission” 
in  Manitoba  makes  the  content  of  the  word  more 
logically  complete.  The  law  in  this  connection  will 
be  treated  fully  in  the  chapter  on  “Mortgages.” 

(1.  Peculiar  to  Alberta,  Saskatchewan  and  the  Dominion. 

(J)  CHANGE  OF  OWNERSHIP  CONSEQUENT  UPON 

LUNACY. 

The  case  of  change  of  ownershiiJ  consequent 
upon  lunacy  in  Saskatchewan  and  Alberta  seems  to 
bo  quite  unnecessary.  The  guardian  of  a  lunatic 
has  no  right  to  deal  with  the  lunatic’s  real  estate 
except  by  order  of  the  court,  in  which  case  the 
transmission  would  fall  under  change  of  ownership 
by  order  of  the  court.  Section  IGO  of  the  Saskat¬ 
chewan  Act  and  section  133  of  the  Alberta  Act  do 
not  extend  to  authorizing  the  registrar  to  transmit 
ownership  to  a  guardian  or  committee  of  a  lunatic, 
and  thus'  permit  the  guardian  to  do  untrammelled 
what  the  courts  would  only  allow  him  to  do  upon 
its  approval  and  the  giving  of  bonds. 

(2)  CHANGE  OF  OWNERSHIP  UPON  ANY 
SETTLEMENT. 

The  meaning  of  this  case  is  uncertain,  as  already 
discussed  in  §1  of  this  chapter.  In  practice  no  such 
case  of  transmission  ever  arises  and  there  is  there¬ 
fore  no  case  law  on  this  point. 

Re  Sunslrom’s  Transfer,  Master  of  Titles,  19th  April,  1910. 
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CHAPTER  X 

MORTGAGES 

§  38.  INTRODUCTION. 

§  39.  EQUITABLE  MORTGAGES, 
u.  In  General. 

b.  Agreement  to  Give  Mortgage. 

c.  Deposit  of  Certificate  of  Title  as  Security, 
cl.  Transfers  Absolute  in  Form. 

§  40.  STATUTORY  MORTGAGE. 

a.  Compared  with  Legal  and  Equitable  Mortgages 
Under  the  General  Law. 

b.  Form  of  the  Statutory  Mortgage. 

(1)  IN  GENERAL. 

(2)  INSERTION  OF  SPECIAL  COVENANTS. 

(3)  IMPLIED  COVENANTS. 

(4)  SHORT  FORMS. 

c.  Remedies  of  Mortgagee. 

(1)  SUMMARY. 

(2)  REAIEDIES  AVAILABLE  TO  MORT¬ 
GAGEE  OF  HIS  OWN  AIOTION. 

(a)  General  Comments. 

(b)  la  yl Iberia,  Saskaieheivan  and  the  Territories. 
(c;)  In  Manitoba. 

(cl)  Conclnsion. 

(3)  REMEDIES  THROUGH  THE  COURTS. 

(a)  Sale. 

(b)  Foreehsurc. 

(I.)  In  Alberta,  Saskaieheivan  and  the 
Territories. 

(II.)  hi  Manitoba. 

(III.)  Assumption  of  Jurisdiction  by 
Courts. 

(c)  Action  for  Possession. 

(cl)  Action  on  the  Covenant  for  Payment. 

(e)  Appointment  of  Receiver. 
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(4)  PROCEEDINGS  AVAILABLE  TO  MORT¬ 
GAGEE  THROUGH  REGISTRY  OEEICE. 

(a)  Simmary. 

(b)  Foreclosure  and  Sale. 

(L)  hi  Manitoba. 

(11.)  In  Alberta  and  Saskatchewan. 

(HI.)  Application  to  Mortijuges  on  Register 
when  Land  is  Brought  Under  Act. 
(IV.)  Procedure. 

(aa)  General  Rule. 

(bb)  Notice — Parlies. 

(cc)  Notice — Form  of. 

(dd)  Notice — Filing  of. 

(cc)  Notice — Service  of. 

(ff)  Directions  and  Conditions. 

(gg)  Rights  Arising  upon  the  Sale. 

(hh)  Distribution  of  Proceeds. 

(c)  Foreclosure. 

(d)  Entering  into  Possession  and  Leasing  Prop¬ 
erly. 

§  41.  TACKING  AND  CONSOLIDATION. 

§  42.  INCIDENTAL  RIGHTS  AND  REMEDIES. 

a.  Acceleration. 

b.  Insurance  Against  Hail. 

c.  Covenant  to  Repair. 

§  43.  MORTGAGE  OF  MORTGAGE. 

§  44.  INCUMBRANCES. 

§  46.  DISCHARGE  OF  MORTGAGE. 

a.  In  General. 

b.  In  Alberta  and  Saskatchewan. 

c.  Absence  of  Mortgagor  from  Province. 


§  38.  INTRODUCTION. 

A  perusal  of  the  reports  will  show  that  under 
other  names  the  long  recognized  division  of  mortgages 
into  legal  and  equitable  mortgages  still  applies  where 
the  land  being  dealt  with  is  under  the  Torrens  system. 
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These  particular  words  in  such  eases  may  not  bo 
strictly  accurate,  suggesting  as  they  do,  a  mortgage 
convoying  the  legal  estate,  as  distinct  from  a  mort¬ 
gage  enforceable  in  equity  only,  for  a  mortgage  of 
the  land  under  the  system  is  in  no  case  a  conveyance, 
nor  is_  there  a  '‘legal"  estate.  The  intention  of  the 
Acts  is  to  abolish  the  common  law  legal  estate, 
substituting  therefor  the  registered  estate.  The 
division  of  mortgages  into  statutory  and  non- 
statutory  would  be  the  parallel  and  more  accurate 
division.  The  statutory  mortgage  is  so  far  removed 
from  the  conveyance  of  the  legal  estate  by  way  of 
mortgage  that  the  term  “legal  mortgage"  is  prac¬ 
tically  never  used,  but  the  term  “equitable  mortgage" 
persists  with  great  frequency  and  in  common  parlance 
the  main  division  of  mortgages  may  be  said  to 
be  into  “statutory"  and  “equitable." 

§  39.  EQUITABLE  MORTGAGES, 
a.  In  General. 

Before  entering  into  the  study  of  a  statutory 
mortgage  under  the  S3'stcm  it  might  be  well  to 
classify  briefly  cases  where  land  under  the  system 
has  been  held  to  be  subject  to  an  “equitable"  mort¬ 
gage.  It  will  be  found  that,  considering  for  the 
purpose  only  of  this  classification  the  statutoiy 
mortgage  as  equivalent  to  the  old  mortgage  of  the 
legal  estate,  equitable  mortgages  of  land  under 
the  Torrens  system  exist  in  practically  the  same 
circumstances  as  in  the  case  of  land  not  under  the 
system,  with  this  important  exception,  that  a  second 
mortgage  under  the  old  system  was  an  equitable 
mortgage,  the  mortgagor  not  having  the  legal  estate, 
while  under  the  Torrens  Acts  a  second  and  sub¬ 
sequent  mortgage  is  of  exactly  the  same  nature  as  a 
first  mortgage,  except  perhaps  in  Manitoba  where, 
by  statute,  the  first  mortgagee  has  conferred  upon 
him  the  same  rights  as  a  mortgagee  of  the  legal 
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estate  undoi*  the  old  system  of  conveyancing  (sec¬ 
tion  108). 


b.  Agreement  to  Give  Mortgage. 

An  agreement  to  give  a  mortgage  or  to  charge 
any  moneys  on  land  is  an  equitable  mortgage.^ 

In  Sawyer  and  Massey  v.  Waddell  the  lien  claimed 
was  set  out  in  an  agreement  in  the  following  words: 

“And  the  i)urchascrs  hereby  further  agree  witli  the  said 
company  that  they  shail  have  a  charge  and  specific  lien  for 
tlie  amount  of  the  said  purchase  money  and  interest  upon  the 
said  land  or  any  other  lands  the  pureliasers  now  own  or  shall 
hereafter  own.” 

Of  these  words  Ncwlands,  J.,  said: 

“The  language  in  my  opinion  creates  an  equitable  mortgage 
on  tlic  land  described  in  the  document.  In  Ilobbins  on  Mort¬ 
gages,  page  .50,  it  is  stated  ‘Any  agreement  in  writing  and  pro- 
l)erly  signed,  however  informal,  by  which  any  property  real 
or  personal  is  to  be  a  security  for  a  sum  of  money  owing  or 
advanced,  is  a  charge  and  amounts  to  an  equitable  mortgage.’  ” 

c.  Deposit  of  Certificate  of  Title  as  Security. 

The  deposit  of  a  certificate  of  title  by  way  of 
security  operates  as  an  equitable  mortgage.  This 
is  statutory  under  the  Ontario  Act,  section  93  of 
which  enacts  that: 

“Subje.ct  to  any  registered  estates,  charges  or  riglits,  the  deposit 
of  the  certificate  of  ownership  in  the  case  of  freehold  land,  and 
of  the  office  copy  of  the  registered  lease  in  the  case  of  leasehold 
land  for  the  purpose  of  creating  a  lien  on  the  land  to  which  such 
certificate  or  lease  relates,  shall  be  deemed  equivalent  to  a 
deposit  of  the  title  deeds  of  the  land.” 

Outside  of  Ontario  the  only  Canadian  case 
directly  on  the  question  of  the  deposit  of  the  cer¬ 
tificate  of  title  is  that  of  Fialkowski  v.  Fialkowski.^ 
This  is  the  decision  of  a  single  judge  in  Alberta. 
Mr.  Justice  Scott  there  said: 

*  Sawyer  and  Masser/  Co.  v.  Waddell,  6  Terr.  L.R.  45;  Gilbert  v.  Ullcrkh 
4  S.  L.  R.  97,  17  W.  L.IR.  157. 

» 1  W.W.  R.  216,  19  W.  L.  R.  644. 


276  CANADIAN  TORRENS  SYSTEM 

“Under  the  Victoria  Act  as  well  as  under  other  Australian 
Acts  it  has  been  repeatedly  held  that  the  deposit  of  a  certificate 
of  title  as  security  for  a  loan  constitutes  an  equitable  mort¬ 
gage  *  *  =K  I  have  not  been  referred  to,  nor  can  I  find  any 
case  in  this  country  in  Avhich  the  effect  of  such  a  deposit  has 
been  considered.  In  the  absence  of  any  such  authority  I 
think  that  the  construction  that  has  been  placed  upon  the 
effect  of  the  Australian  Acts,  from  which  our  Act  was  prac¬ 
tically  taken,  should  be  adopted.” 

Tile  case  of  Tolley  and  Co.  ■  Ltd.  v.  Byrne  ^  was 
relied  on.  In  that  case  the  depositee  of  the  certificate 
of  title  as  security  was  held  to  have  an  action  for 
compensation  against  the  assurance  fund  where  a 
new  certificate  of  title  had  been  issued  upon  proof  of 
loss  by  advertising  and  declarations  in  the  regular 
way.  A’Beckett,  J.,  said: 

“I  think  the  plaintiff  had  an  interest  in  the  land  under  the 
Act.  _  The  Act  itself  seems  to  recognize  and  certainly  the  court 
has  in  a  series  of  decisions  recognized  that  a  right  may  be 
conferred  by  the  deposit  of  a  certificate  of  title.” 

As  under  the  system  the  duplicate  certificate  of 
title  takes  the  place  of  the  title  deeds  as  evidence  of 
ownership  in  the  hands  of  the  otvner,  and  as  it  bears 
further  analogy  to  title  deeds  in  that  it  must  be 
delivered  up  on  transfer  or  mortgage  of  the  registered 
estate  in  the  same  waj''  as  title  deeds  were  required 
to  be  delivered  up  on  conveyance  or  mortgage  of 
the  legal  estate,  to  hold  otherwise  than  that  the 
deposit  of  the  duplicate  creates  an  equitable  mort¬ 
gage  would  bo  to  abolish,  for  the  land  under  the 
system,  the  larger  part  of  the  benefit  law  of  equitable 
mortgage  by  a  deposit  of  the  title  deeds.^ 

An  equitable  mortgage  may  also  be  created  b}'' 
deposit  of  some  of  the  title  deeds  and  this  doctrine 
has  been  carried  very  far  in  relation  to  land  under 
the  system  in  Alberta  in  the  case  of  Acme  Co.  v. 
Huxley  et  al.°  In  that  case  the  defendant  Huxley, 

=  2S  v.  L.  R.  95. 

‘  See,  also,  Hogg,  page  7S7,  and  cases  there  cited. 

'  w”r^8i'''  ‘"iffirmcd  20  W.  L.  R.  134, 1  W. 
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the  husband,  bought  a  business  from  the  plaintiffs 
and  to  secure  the  deferred  payments  therefor  handed 
to  the  plaintiffs  a  transfer  under  The  Land  Titles  Act 
from  his  wife  to  himself,  expressed  to  be  in  consider¬ 
ation  of  one  dollar,  of  certain  land  of  which  his 
wife  was  the  registered  owner.  It  was  found  by  the 
trial  judge  that  this  transfer  had  in  fact  been  given 
by  the  wife  to  the  husband  to  pledge  as  security 
for  the  first  deferred  pa^'^ment  of  four  hundred  dollars 
and  interest  only.  This  first  payment  was  in  fact 
made,  but  becoming  further  involved,  the  husband 
made  a  settlement  in  which,  among  other  things,  he 
executed  a  further  transfer  of  this  land  from  himself 
to  the  plaintiffs,  and  delivered  same  to  the  plaintiffs 
with  the  intention  of  conveying  to  them  the  land 
absolutely.  The  plaintiffs  proceeded  by  way  of 
originating  summons  to  compel  the  defendant  wife 
to  deliver  up  her  duplicate  certificate  of  title  to 
permit  them  to  register  their  transfers.  It  was  held 
by  the  trial  judge  (a)  that  the  deposit  of  the  transfer 
from  the  wife  to  the  husband,  unaccompanied  by 
the  duplicate  certificate  of  title,  constituted  an 
equitable  mortgage,  (b)  that  the  plaintiffs  having  no 
notice  of  the  limitation  of  the  husband’s  authority, 
the  wife  was  bound  by  the  terms  of  the  actual 
deposit.  On  appeal  the  court  was  evenly  divided, 
and  the  judgment  consequently  upheld.  Mr.  Justice 
Stuart,  however,  in  giving  reasons  on  several  grounds 
for  reversing  the  judgment,  relied  strongly  on  the 
fact  that  the  unregistered  transfer  passed  no  estate 
from  the  wife  to  the  husband.  He  said: 

“Can  it  be  said,  then,  after  all,  that  an  equitable  mort¬ 
gage  can  bo  created  in  such  a  way?  Once  again,  I  emphasize 
the  question — whoso  estate  was  being  mortgaged  or  pledged? 
If  it  was  the  husband’s,  he  clearly  had  none  to  pledge  or  mort¬ 
gage.  If  it  was  the  wife’s,  then,  was  any  title  deed  of  hers 
deposited  at  all?  Clearly  not.  The  transfer  frorn  herself 
to  her  husband  was  no  part  of  her  muniments  of  title.  So 
far  from  showing  any  title  in  her  it  actually  speaks  of  a 
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transference  of  her  title  to  her  husband  but  it  does  not,  how¬ 
ever,  effect  such  transference.  Examine  the  matter  as  you  Avill, 
I,  cannot  see  that  the  defendant  did  anjdhing  more  than  at 
most  give  a  Avritteii  expression  of  intention  to  transfer  her 
legal  estate  to  her  husband,  and  say  verbally  to  him:  ‘You 
may  pledge  this  agreement  I  give  you  as  security  for  your 
debt.’  It  is  impossible  to  hold  that  this  is  an  equitable  mort¬ 
gage  by  means  of  the  deposit  of  title  deeds.  No  title  deeds 
of  the  defendant  were  ever  deposited.” 

The  decision  in  the  result  undoubtedly  goes  very  far 
in  giving  effect  to  a  statutory  instrument  as  a  muni¬ 
ment  of  title  independent!}^  of  registration. 

d.  Transfers  Absolute  in  Form. 

A  transfer  absolute  in  form  may  be  proved  to  be 
a  mortgage.®  But  to  induce  a  court  to  declare  such 
transfer  absolute  on  its  face  to  have  been  intended 
to  operate  as  a  mortgage  only,  the  evidence  of  such 
intention  must  be  of  the  clearest,  most  conclusive 
and  unquestionable  character." 

The  position  of  the  transferee  under  such  transfer 
operating  as  a  mortgage  only,  as  to  such  transferee 
being  bound  by  the  implied  covenant  to  indemnify, 
has  already  been  discussed  (page  238). 

In  McMillan  v.  Qunn'^  in  Alanitoba,  Mathers,  J., 
held  that  under  the  circumstances  of  that  case,  a 
right  to  sell  without  notice  might  be  inferred  from 
the  circumstances  but  such  a  power  does  not  follow 
necessarily.  In  Okmd  v.  McNeil,^  Sedgwick,  J., 
delivering  the  judgment  of  the  court  said : 

‘‘It  is  urged  th.at  the  transfer  to  McNeil,  though  absolute 
in  form,  is  in  fact  a  mortgage  or  pledge,  in  which  case  the  subject 
of  the  transfer  cannot  be  sold  without  notice  to  the  equitable 
owner.  That  doubtless  is  true  in  the  case  of  an  instrument  on 
its  face  of  such  a  character.  But  the  proposition  does  not 
apply  where  an  instrument  is  absolute  on  its  face  and  is  made 

«  Blunl  V.  Marsh,  1  Terr.  L.  R.  120;  McMnin7i  v.  Gunn,  5  W.  L.  R.  479  ’ 
Short  V.  Graham,  7,  W.  L.  R.  7S7;  McCiic  v.  Smith,  17  W.  L.  R.  145! 
Rutherford  v.  Mitchell,  15  Man.  L.  R.  390. 

^  McMicken  v.  7V(c  Ontario  Bank,  20  S.  C.  R.  548;  Boardman  v.  Handleu, 
4  Terr.  L.  R.  2G6. 

8  32  S.  C.  11.  23. 
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for  tlic  very  purpose  of  enabling  the  apparent  legal  owner  to 
give  to  another  the  bonohoial  or  equitable  ns  well  as  a  legal 
title.” 

The  rule,  therefore,  may  be  stated  to  be  that  a  power 
of  sale  is  not  imjdied  where  a  transfer  absolute  in 
form  has  been  given  by  way  of  mortgage  unless  the 
circumstances  of  tlic  case  warrant  the  inference 
that  such  was  the  intention  of  the  parties,® 

The  effect  of  such  a  transfer  has  been  well  laid 
down  by  Richards,  J.,  in  R'lilherford  v.  Mitchelld° 

‘‘"J’hc  rules  of  law  and  equity,  governing  a  bare  mortgage 
under  the  old  system,  were  developed  from  the  position  in  which 
the  pai'ties  to  it  were  placed  owing  to  its  being  a  bare  conveyance 
of  the  legal  estate,  .absolute  in  form  but  intended  in  effect  merely 
to  .secure  a  debt.  That  is  precisely  the  position  in  which  the 
jjlaintin'  and  Howard  lil.  Mitchell_ were  placed  by  transfer  to 
the  latter  and  the  issue  of  the  certificate  of  title  to  him.  There¬ 
fore,  the  true  position  of  the  parties  here  .seems  to  differ  in  no 
respect  for  the  purimsc  of  tliis  action  from  that  of  the  piirties 
to  ;i  mortgage  under  the  old  system,  witliout  redemise  clause, 
covenants  or  provisos.” 

It  lias  been  suggested  in  Manitoba  that  the  juris¬ 
diction  of  the  court  in  regard  to  the  treatment  of 
sucli  transfers  as  mortgages  lay  only  in  the  former 
section  12G  of  the  Manitoba  Act,  and  particularly 
in  the  amendment  thereto  of  1900. 

“Nothing  contained  in  this  Act  shall  take  away  or  affect 
the  jurisdiction  of  any  competent  court  on  the  ground  of 
fraud,  or  over  contracts  for  the  sale  or  other  dispo.sition  of 
land,  or  over  equitable  interests  therein,  or  over  morlcjcKjen,  7ior 
shall  amjlhing  conlaincd  in  ihis  Act  affect  the  right  of  the  mort¬ 
gagee  to  foreclose  or  sell  through,  any  comyelent  court,  which  right 
it  is  hereby  declared  may  be  exercised  in  such  court.” 

(The  words  in  italics  were  added  by  the  amendment  of 
190G.) 

In  Williajns  v.  Box,^^  Perdue,  J.  A.,  said: 

“The  conclusion,  therefore,  is  that  the  general  declaration 
in  section  126,  that  nothing  in  the  Act  shall  take  away  or  affect 
the  jurisdiction  of  the  courts  over  mortgages  does  not  affect 
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the  pnrticulnr  onactmont  as  to  siatulory  proceedings  for  fore¬ 
closure.  *  *  *  Adopting  tills  ini.erpretation  there  would 
still  remain  many  brandies  of  jurisdiction  over  mortgages  to 
wliicli  tlio  amendment  miglit  be  applied.  As  instances  of 
this  I  might  mention  *  suits  to  declare  that  transfers 

absolute  in  form  are  in  effect  mortgages.  *  *  *” 

The  judgment  of  the  Court  of  Apjteal  in  Manitoba 
in  that  case  was,  it  is  true,  reversed  by  the  Supreme 
Court  of  Canada, but  Anglin,  J.,  in  that  court, 
with  whom  the  Chief  Justice  and  Girouard,  J., 
concurred,  agreed  that  the  words  “or  over  mortgages” 
must  have  some  meaning. 

In  Alberta,  however,  where  Short  v.  Graham 
was  decided,  the  Alberta  section  139  contains  no 
such  words  referring  to  mortgages,  and  in  Victoria, 
where  a  transfer  has  been  given  similar  effect  under 
similar  circumstances,  there  is  no  section  corre¬ 
sponding  to  the  former  Manitoba  section  12G  and 
the  present  Alberta  section  139.  For  a  fuller  dis¬ 
cussion,  however,  of  the  effect  of  this  section  see 
page  146. 

§  40.  STATUTORY  MORTGAGE, 
a.  Compared  with  Legal  and  Equitable  Mortgages  under  the 
General  Law. 

The  division  of  mortgages  into  “legal”  and 
“equitable”  under  the  general  law  has  already  been 
referred  to.  An  ordinary  legal  mortgage  was  “a 
debt  secured  on  land,  the  legal  ownership  of  the 
land  becoming  vested  in  the'  creditor,  and  the  equit¬ 
able  ownership  of  the  land  remaining  vested  in  the 
debtor,”^’  and 

“the  essence  of  a  legal  mortgage  is  the  vesting  of  the  legal 
estate  in  the  mortgagee,  together  with  the  right  of  possession 
oven  though  it  contained  a  covenant  for  quiet  enjoyment  after 
default.” 

44  S.  C.  R.  1. 

“  7  W.  L.  R.  787.  Comp.are,  also,  Lmul  Titles  Acl  1894  under  which 
Blunt  V.  Marsh  was  decided,  and  Rut  kerf  ,rd  v.  Mitchell  in  Manitoba 
prior  to  190G. 

n  Snell,  Prineiples  of  Equity,  l.lth  Ed.,  p.age  259. 

Fisher  on  Mortgage.?,  Can.  Ed.,  page  7. 
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In  equity  on  the  other  hand,  the  mortgage  was 
treated  as  being  a  security  onlyd®  The  Torrens 
system  dispenses  with  the  fictions  surrounding  a 
legal  mortgage  through  the  growth  of  centuries  and 
makes  a  mortgage  in  form  and  operation  what  it 
actually  had  come  to  be  considered  by  reason  of 
practice  of  the  court  of  equity.  Continuing  to  its 
logical  end,  the  work  of  the  judicature  acts  by  which 
“the  rights  of  a  legal  mortgagee  are  to  be  assimilated 
to  the  rights  of  an  equitable  mortgagee”  rather  than 
those  of  an  equitable  mortgagee  to  those  of  a  legal 
mortgagee,^’'  it  is  provided  that  “a  mortgage  shall  have 
effect  as  security  but  shall  not  operate  as  a  transfer  of 
the  land  thereby  charged  or  of  any  estate  (or  interest) 
therein.’”®  Not  only  have  the  Acts  adopted  the 
equitable  view  of  a  mortgage,  as  a  charge  only,  but 
they  have  gone  a  step  further  by  stripping  from  it  the 
trappings,  as  it  were,  of  the  legal  estate,  Avith  results 
which,  as  will  be  seen,  carry  the  doctrine  of  the  mort¬ 
gage  as  a  charge  onl}'-,  much  beyond  the  signification 
of  that  phrase  as  touching  the  treatment  of  a  former 
legal  mortgage  in  a  court  of  equity. 

In  one  respect  the  statutory  mortgage  has  been 
held  to  be  of  the  nature  of  a  transfer,  that  is  to  say, 
for  the  purpose  of  the  section  of  The  Dominion  Lands 
Act,  which  makes  void  every  assignment  or  transfer 
of  a  homestead,  purchased  homestead,  or  pre¬ 
emption  right  prior  to  patent.^®  In  American  Abell 
V.  McMillan,  supra,  the  question  AA'as  as  to  the  effect 
of  a  document  by  which  a  purchaser  of  machineiy 
did  “hereby  incumber,  charge  and  create  a  lien  upon 

Ileal h  V.  Pngh,  6  Q.  B.  D.  345. 

"  Fowke  V.  Dray  coll,  29  Ch.  D,  996,  at  page  1003. 

Man.  100;  Sask.  91;  Alta.  01;  Dorn.  98.  The  concluding  words,  “or  of 
any  c.st.atp  or  interest  therein,”  occur  in  the  Manitoba  Act  only. 

1908,  7  &  8  Edw.  VII  c.  20,  §31 ;  R.  S.  C.  1906,  c.  55,  §  142;  Americnn 
Ahell  Engine  &  Thresher  Co.  v.  McMillan,  10  AV.  L.  R.  239,  11 AV.  L.  R. 
185, 42  s'.  C  R.  397;  Re  Ebbing,  2  S.  C.  R.  167;  Flannnghanv.  Ilcaleg,  4 
T  rr.  L.  R.  391;  Park  v.  Long,  1  S.  L.  R.  31,  7  W.  L.  R.  309:  Saieycr 
Massey  Co.  v.  Dennis,  7  W.  L.  R.  272;  JValerous  Engine  Works  Co.  v. 
Weaver,  8  AV.  L.  R.  432. 
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,  the  said  land/'  for  wliicli  land  he  had  not  at  the  time 
obtained  his  recommendation  for  patent.  Davies,  J., 
in  the  Supreme  Court  of  Canada,  said: 

“Tlion,  upon  tlic  ejueslion  wliicli  Mr.  Chrysler  seemed 
cliiefly  to  rely,  I  ennnot  doubt  th.at  what  the  statute  intended 
to  prevent  was,  as  expressed,  any  transfer  or  assignment,  or 
agreement  to  transfer  or  .assign,  as  well  as  anything  which  would 
or  could  have  the  legal  el'i’ect  of  transferring  away  from  a  home¬ 
steader  and  giving  to  .another  his  rights  as  such  or  of  having 
the  same  done  by  process  of  law.  In  other  words  the  language 
used  was  large  enougli,  in  the  connection  in  which  it  was  used, 
to  co\'cr  indirect  as  well  as  direct  transfers  and  so  to  cover  a 
charge  such  as  this  under  which  a  sale  of  the  homesteader’s 
riglils  could  be  decreed  and  tr.ansferred  from  him  by  a  sale  of 
the  land  under  the  decree,” 

and  the  Supreme  Court  unanimously  held  the  instru¬ 
ment  in  question  to  fall  within  the  jirohibition  of  The 
Dominion  Lands  Ad.  It  will  bo  noticed  that  this 
moaning  is  given  to  a  mortgage  for  this  purpose  quite 
independently  of  section  60  (subsection  ,3)  of  the 
])rcscnt  Alberta  Act,  section  100  of  The  Saskatchewan 
Land  Titles  Act  1906,  or  section  73  (3)  of  The  Land 
Titles  Act  1894,  as  enacted  by  61  Viet,  c,  32,  §  9. 

those  sections  a  statutory  mortgage  was  expressly 
decl.arcd  to  be  in  the  nature  of  an  assignment  or 
ti-ansfor  prohibited  by  The  Dominion  Lands  Act. 

Although  a  mortgage  under  the  new  system  is 
more  akin  to  an  equitable  mortgage  than  to  an 
ordinary  conveyance  of  the  legal  estate  by  way  of 
mortgage,  a  perusal  of  the  reports  and  an  acquaint¬ 
ance  with  the  actual  practice  shows  that  in  dealing 
with  the  law  relating  to  the  rights  and  liabilities  of 
mortgagees  and  mortgagors,  the  law  which  has  grown 
up  around  the  ordinary  mortgage  of  the  legal  estate 
is  constantly  applied._  To  attempt  to  tabulate  the 
cases  in  support  of  this  proposition  would  be  merely 
to  summarize  the  succeeding  pages  of  this  book.  In 
Alberta  and  Saskatchewan,  indeed,  it  may  be  said 
that  statutory  recognition  has  been  given  to  this 
practice.  It  is  enacted  that  proceedings  to  enforce 
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payment,  observance  of  covenants  for  sale  or  fore¬ 
closure,  or  to  redeem  or  discharge,  may  (shall)  bo 
had  and  taken  in  the  supremo  court  under  the 
practice  and  procedure  of  such  court;  although 
referring,  for  example,  to  foreclosure,  as  will  bo  seen, 
the  supremo  court  in  neither  of  these  provinces  has 
strictly  speaking  a  ])ractice  or  procedure  over  the 
foreclosure  of  an  interest  in  land  which  is  by  way  of 
charge  only,  unless  there  be  something  in  the  charge 
which  entitles  the  holder  to  call  for  a  complete  legal 
security."®  In  the  case  of  the  vendor’s  lion  being  a 
charge  in  equity  there  is  no  right  to  foreclose.®' 
The  same  sections  speak  of  redeeming  a  mortgage, 
which  word  is  strictly  applicable  only  where  the  legal 
estate  has  passed  to  the  mortgagee.  And  further, 
in  the  statutory  short  covenants,  in  case  they  are 
inserted,  the  mortgagor  is  in  Saskatchewan  made  to 
covenant  that  he  has  good  right,  power  and  authority 
io  convey  the  lands  and  tenements  and  that  he  has  not 
done  anything  whatsoever  whereby  the  lands  conveyed 
arc  in  any  wise  impeached,  charged,  affected  or 
incumbered. 

In  determining  the  rights  of  the  parties  in  mort¬ 
gage  actions  the  courts  have  consistently  and  with¬ 
out  hesitation  drawn  on  the  practice  with  regard  to 
mortgages  under  the  general  law.®®  “The  rights  and 
powers  of  the  mortgagee  rest  directly  upon  the 
provisions  of  the  statute  itself.”®®  But  whenever 
either  by  the  express  terms  of  the  statute,  or  by 
implication,  or  bj'-  covenant  permissible  to  be  inserted 
in  a  statutory  mortgage,  a  right  arises  either  the 
same  as  or  similar  to  a  right  existing  or  which  might 
arise  in  a  mortgage  under  the  general  law,  that  law 

Eislier,  on  Mortgages,  Can.  Ed.,  1002.  See,  also,  -post  page  305. 

Mann  v.  Isle  of  Wight  Railway  Co.,  L.  R.  5  Ch.  416;  Storey,  Equity 
Jurisprudence,  2nd  Eng.  Ed.,  page  1217;  Sanderson  v.  Burdeti,  16 
Gr.  129. 

See,  also,  similar  Australian  practice  referred  to;  Hogg,  Australian 
Torrens  System,  page  942. 

“  Smith  V.  National  Trust  Co.  (Duff,  J.),  1  W.  W.  R.,  at  1120. 
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is  drawn  upon  for  tlio  details  in  connection  with  the 
working  out  of  that  riglit.  Thus  in  Williams  v. 

whore  the  ordinary  jurisdiction  of  the  court 
was  extended  “over  mortgages,”  it  carried  with  it 
the  right  to  reopen  a  statutory  foreclosure  Upon  the 
same  principles  as  under  the  general  law. 


b.  Form  of  the  Statutory  Mortgage. 

(1)  IN  GENERAL. 

The  form  of  mortgage  is  purely  statutory, 
except  where  under  the  discretionary  power  in  the 
proviso  to  section  83  of  the  Manitoba  Act,  a  registrar 
may  permit  an  old  system  mortgage  to  be  registered. 
No  words  which  even  purport  to  bind  the  land  are 
used,  excepting  only  the  words  at  the  close  of  the 
form  “do  hereby  mortgage.”  Although  unusual  for 
that  purpose,  these  words  would  have  created  an 
equitable  mortgage  in  any  ease. 

“Any  figrcomont  in  writing  and  properly  signed,  however 
informal,  by  whieli  any  property  real  or  personal  is  to  be  a 
security  for  a  sum  of  money  owing  or  advaneed,  is  a  charge, 
and  amounts  to  an  equitable  mortgage.” 

But  the  operation  of  the  instrument  as  a  charge  is 
by  virtue  of  the  Acts,  and  it  takes  effect  as  such  upon 
registration.^® 

The  skeleton  of  the  mortgage  consists  of  the 
parties,  a  description  of  the  land  to  be  mortgaged  and 
a  statement  of  the  interest  therein  of  the  mortgagor, 
a  covenant  to  pay  and  the  mortgaging  words,  just 
mentioned,  at  the  end. 

The  requirements  of  an  accurate  description  of 
the  jDarties  and  estate  and  of  a  memorandum  of 
incumbrances  have  already  been  dealt  with  in  the 
chapter  on  transferis,  page  109.  The  principles  in 
regard  to  mortgages  are  exactly  the  same  and  need 


»  44  s.  c.  R.  1. 

“  Robbins,  on  Mortgages,  page  50;  Sawyer  Massey  Co.  _  _ 

Teir.  L.  R.,at  p.age  48;  Doe  d.  Ross  v.  Paps't,  8  U.  C.  R.  574; 
Vandelinder  v.  Vandclindcr,  14  U.  C.  C,  P.  129, 

'“Man.  100,  SI;  .Sask.  91,  09;  Alt.a.  61,41;  Dom.  98,  71. 
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not  be  repeated.  The  question  of  what  variations 
from  the  form  arc  permitted  has  also  been  dealt 
with  (page  103).  Any  instrument  which  departs 
from  the  statutory  mortgage  in  any  essential^  feature 
is  not  rcgistcrablc.  A  mortgage  in  which  it  is  set 
forth  that  ‘The  mortgagor  has  granted,  bargained, 
sold,  remised,  released,  conveyed,  assigned,  trans¬ 
ferred  and  set  over  and  by  these  presents  it  has 
according  to  the  bargain,  sold,  remised,  released, 
conveyed,  assigned,  transferred  and  set  over  unto 
the  mortgagee,  all  and  singular  the  property  de¬ 
scribed  therein,”  is  neither  “in  the  form  prescribed 
in  Schedule  N  (Alberta)  or  to  a  like  effect.”  The 
document  has  an  entirely  different  and  much  wider 
effect  and  purports  to  do  something  which,  according 
to  section  61,  a  mortgage  or  incumbrance  is  not 
supposed  to  do,  and  a  registrar  is  right  in  refusing 
registration  of  such  an  instrument."^  And  a  mort¬ 
gage  which  refers  to  and  embodies  into  itself  a  trust 
deed,  which  trust  deed  grants  and  convey.s-  unto 
the  trustee  the  mortgaged  land,  is  likewise  unfit  for 
registration.^® 

(2)  INSERTION  OF  SPECIAL  COVENANTS. 

The  form  of  mortgage  also  permits  the  insertion 
of  special  covenants,  and  it  is  customary  in  any  well 
drawn  mortgage  to  find  a  greater  or  less  number  of 
additional  covenants  and  powers  limiting  or  enlarg¬ 
ing  the  rights  of  the  parties  pursuant  to  this  license  to 
insert  special  covenants.  The  varieties  of  special 
covenants  are  numerous,  and  so  long  as  they  do  not 
conflict  with  the  nature  of  the  instrument,  are 
permissible.  They  cannot  in  any  case  override  the 
express  provisions  of  the  Acts.  It  is  a  frequent 
practice  to  join  another  party  in  a  mortgage  for  the 
sake  of  his  personal  covenant  or  guarantee  of  pay¬ 
ment.  This  is  permissible.  Where  in  Australia  a 

”  Re  Spokane  and  Eastern  Trust  Co.’s  Mortgage,  15  W.  L.  R.  637. 

’“9  Re  Northwest  Telephone  Co.,  Ltd.,  2  Sask.  L.  R.  379  (full  court). 
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mortgage  was  rejected  on  the  ground  of  containing 
such  covenant,  it  Avas  subsequently  directed  to  be 
registered.”'’  But  the  rules  of  a  loan  society  cannot 
be  incorporated  into  a  mortgage.'”]  An  agreement  to 
give  a  mortgage,  inserted  in  an  incumbrance,  is  not 
such  a  special  covenant,"^  nor  is  a  contractual 
jiovvcr  of  sale  independent  of  the  Act,  such  being  an 
“agreement  authorizing  the  mortgagee  to  deal  with 
the  title  in  a  manner  which  the  Act  itself  not  only 
does  not  provide  for,  but  which  appears  to  do  vio¬ 
lence  to  some  of  its  express  provisions.”'”’  Where 
there  was  a  covenant  in  the  mortgage  that  “the 
Crown  grants,  etc.,  for  the  time  being  of  the  land 
hereinafter  described  shall  at  all  times  during  the 
continuance  of  this  mortgage  remain  in  the  custody 
of  the  mortgagee,”  it  was  held  that  this  covenant  did 
not  absolve  the  mortgagee  from  the  necessity  of 
compliance  with  section  134  of  the  (Victoria)  Act 
requiring  the  first  mortgagee  to  produce  the  duplicate 
certificate  of  title  at  the  registry  office  to  permit  of 
registration.  A’Beckett,  J.,  said: 

“The  terms  of  tli.it  section  amount  to  a  positive  enactment 
and  I  think  this  enactment  overrides  the  covenant  in  this 
case,  which  provides  tliat  the  mortgagees  arc  to  retain  the 
custody  of  the  documents.” 

And  where  there  had  been  a  mortgage  sale  under 
power  in  which  a  notice  Avas  served  on  the  mortgagor, 
but  not  on  the  registered  assignee  relying  on  a  cove¬ 
nant  in  the  mortgage,  foreclosure  AA^as  refused  and 
the  refusal  upheld  by  the  Full  Court  of  Victoria, 
AA^hich  said: 

“The  Act  controls  the  instrument  of  mortgage,  you 
cannot  draw  up  an  instrument  so  as  to  control  the  Act. 

”  Ex  parlc  the  Pcri>cliiul  Executors  and  Trustees  Association,  Limited, 

(1911)  V.L.R.:t57. 

Re  Kelly  and  Colonial  Investment  and  Loan  Co.,  3  A\".  L.  R.  02:  Wilkins 

V.  Deane,  6  N.  Z.  L.  R.  425. 

Re  Rimely  Co.  and  Registrar  of  Saskatoon  L.  R.  D.,  17  AV.  L.  R.  160. 

“  Smith  V.  National  Trust  Co.,  1  AA’.  AV.  R.  1122  (DiifT,  ,1.),  .it  p.ace  1129. 

“  In  re  Arndtage,  17  V.  I,.  R.  17. 
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The  siriclcHt  procedure  is  intended  to  be  followed  in  regard 
to  foreclosure."  “■' 

(3)  IMPLIED  COVENANTS, 

The  only  covenant  implied  in  an  ordinary  mort¬ 
gage  was  the  covenant  for  payment;  the  mortgage 
implied  a  loan  and,  therefore;  a  debt  recoverable  by 
action  and  bearing  interest  as  a  simple  contract 
dcbt.“®_  This  covenant  under  the  system  ceases  to 
be  an  imidicd  covenant  by  reason  of  the  form  itself, 
and  is  necessarily  an  expressed  covenant.  In  Sas¬ 
katchewan,  Alberta  and  the  Dominion  there  is 
implied  against  the  mortgagor  remaining  in  posses¬ 
sion  a  covenant  that  he  will  repair  and  keep  in  repair 
all  buildings  or  other  improvements  erected  and  made 
upon  the  land  and  that  the  mortgagee  may  at  all 
convenient  times  until  the  mortgage  is  redeemed,  be 
at  liberty,  with  or  without  surveyors  or  others,  to 
enter  into  and  upon  the  land,  and  view  and  inspect 
the  state  of  repair  of  the  buildings  or  improvements,^® 
All  other  covenants  must  come  in,  if  at  all,  under 
the  heading  of  "special  covenants,”  ante. 

(4)  SHORT  FORMS. 

The  Acts  other  than  in  Manitoba  also  contain 
a  set  of  statutory  short  forms.”  These  forms  are 
not  in  any  way  incorporated  by  implication  in  the 
mortgage,  but  it  is  merely  provided  that  where  a 
short  form  is  used  in  a  mortgage  it  means  the  long 
form.  Neither  do  the  statutes  give  any  special 
validity  to  the  long  forms.  In  fact  they  do  not 
appear  to  be  cither  appropriate  or  necessary.  It  is 
registration  which  gives  effect  to  the  mortgage,  and 
the  effect  of  registration  is  defined  by  the  Act.  The 
mortgagee  gets  a  statutory  mortgage  of  the  regis¬ 
tered  estate,  and  no  covenant  is  required  to  protect 
or  enlarge  that  interest.  The  language  in  the 

In  re  Burlon,  27  V.  L.  R.  437. 

“  Fisher,  on  Mortgages,  Can.  Ed.,  section  8  and  cases  there  cited. 

Sask.  102;  Alta.  69;  Dorn.  108.  ^  Sask.  103;  Alta.  70;  Dora.  109 
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covonaiita  thcinsclvcs  is  inappropriate.^  They  speak 
of  "heirs”  when  "heirs”  as  such  inherit  no  rights  or 
liabilities  in  land  in  Saskatchewan,  Alberta  and  the 
Dominion.  In  Saskatchewan  and  the  Dominion  the 
forms  are  subject  to  a  further  defect  which  has  .been 
cured  in  the  Alberta  Act,  namely  that  they  speak  of 
"conveying”  the  land,  and  further  in  all  three  Acts 
there  is  jn’ovided  a  form  of  covenant  for  entry  into 
possession  on  default,  when,  except  in  Saskatchewan 
under  the  amendments  of  1908,  a  mortgagee  has 
no  power  of  his  own  motion  and  without  the  aid  of 
the  court  to  enter  into  possession  for  the  purpose 
of  realizing  his  security  (sec  page  298). 

c.  Remedies  of  Mortgagee. 

(1)  SUMMARY. 

The  remedies  of  the  mortgagee  may  be  classed 
under  three  heads:  (a)  Those  available  to  the 
mortgagee  directly  through  his  own  action  by  reason 
of  his  position  as  mortgagee,  (b)  Remedies  avail¬ 
able  to  the  mortgagee  through  process  of  the  court, 
(c)  Remedies  available  to  the  mortgagee  by  special 
procedure  prescribed  in  the  Acts. 

The  leading  case  in  Canada  concerning  the  rights 
and  powers  of  a  mortgagee  under  the  system  is  the 
recent  case  of  S7nilh  v.  National  Ti'ust  Co.,  on  appeal 
to  the  Supreme  Court  of  Canada  from  the  Court  of 
Appeal  in  Manitoba.''’^  The  specific  point  decided 
was  that  in  Manitoba  there  can  be  no  power  of  sale 
in  a  mortgage  apart  from  the  statutory  power.  In 
arriving  at  this  conclusion,  affirming  the  judgment  of 
the  Court  of  Appeal  in  A'lanitoba,  the  Supreme  Court 
considered  the  position  of  a  mortgagee  as  to  his  rights 
and  remedies  generally.  As  to  these  rights  under  the 
statutory  mortgage,  the  viewpoint  was  accepted  by 
three  out  of  the  five  judges  (Duff,  J,,  with  whom 
Davies  and  Brodeur,  JJ.,  concurred,  Anglin  and 

“  1  W.  W.  R.  1122. 
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Idington,  JJ.,  diasoiiiiiig)  of  coiiHidorlng  tlii.s  instru- 
mont  not  ns  tho  coininon  Inw  mortgage  necessarily 
modified  to  a  certain  extent,  but  as  a  new  statutory 
instrument,  to  arrive  at  tlie  effect  of  wliicli  one  must 
look  i)rimariJy  at  the  statute.  To  roach  a  conclusion 
us  to  anj^  parXicular  right  or  power  being  enforceable 
or  exercisable  under  a  statutory  mortgage,  the 
method  is  ml  first  to  consider  the  same  right  undei' 
the  common  law  mortgage,  and  then  see  whether 
there  is  anything  in  the  Act  which  forbids  the  exist¬ 
ence  or  exercise  of  that  right,  as  suggested  in  the 
di,s, seating  judgment  of  Mr.  Justice  Anglin,  where 
he  says: 

“Put  cun  tlie  owner  of  hind  registered  under  tho  ‘new 
system’  give  to  liis  mortgagee  a  power  of  sale  other  tlian  tlie 
statutoiy  iiower  and  exercisable  without  ob.servanco  of  the 
reriuirements  of  sections  109  and  110  of  the  Act?  There  is  no 
clause  in  The  Real  Propeiii/  Act  which  forbiiln  him  doing  so;’’ 
but  the  statute  sliould  primarily  be  resorted  to,  and 
examined  to  sec  whether  the  enforcement  of  the  right 
arises  cither  (a)  by  express  words  or  (b)  by  impli¬ 
cation.  And  in  considering  whether  a  right  arises 
by  implication,  regard  must  be  paid  to  tho  '‘essential 
difference”  between  the  common  law  and  statutory 
mortgage,  namely  the  vesting  of  the  legal  and  equit¬ 
able  estate  in  the  mortgagee  under  the  common  law, 
as  against  the  transference  of  no  estate  under  the 
statute.  If  the  power  being  considered  is  not  found 
under  either  of  these  heads  it  docs  not  exist.  This 
is  the  resultant  of  the  principle  laid  down  by  Mr. 
Justice  Duff  and  summed  up  in  language  so  clear 
that,  though  at  some  length,  we  quote: 

“It  is  argued  that  the  view  thus  stated  is  too  narrow; 
and  another  view  is  put  forward,  which  is  this:  that  the  mort¬ 
gage  authorized  by  the  Act  is  to  be  regarded  as  having  annexed 
to  it  all  the  legal  incidents  which  by  law  belong  to  a  mortgage 
at  common  law,  and  as  being  capable  of  having  annexed  to  it 
by  contract  all  the  incidents  which  may  by  contract  be  annexed 
to  a  mortgage  at  common  law  in  so  far  as  such  incidents  are 
not  expressly  or  by  necessary'  implication  c.xcluded.  I  think 
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in  either  'view  the  ]wacticnl  result  of  this  appeal  must  be  the 
same:  but  I  must  say  that  it  seems  to  me  to  be  an  artificial 
and  unnatural  reading  of  the  statute  to  regard  the  mortgage 
contemplated  by  it  as  primarily  a  common  law  mortgage,  and 
I  think  that  in  adopting  such  a  reading  one  incurs  some  risk  of 
losing  the  point  of  view  from  which  the  legislator  envisaged 
the  problem  to  Avhich  he  was  addressing  himself.  There  is 
much  in  the  Act  to  indicate  an  intention  on  the  part  of  its 
authors  that  under  the  statutorj^  mortgage  the  powers  and 
rights  of  the  mortgagee  should  in  substance  be  economically 
equivalent  to  those  possessed  by  the  mortgagee  under  a  common 
law  mortgage;  yet  juridically  considered  there  is — as  I  have 
indicated— this  essential  difference  between  the  two  instruments, 
viz. :  that  at  common  law  the  rights  and  powers  of  the  mort¬ 
gagee  as  such  in  respect  of  the  mortgaged  property  are  rights 
and  iiowers  which  arc  incidental  to  the  legal  or  equitable  estate 
vested  in  him  as  mortgagee,  while  under  the  statutory  instru¬ 
ment  the  rights  and  powers  of  the  mortgagee  do  not  and  cannot 
take  their  efficac.y  from  any  such  estate  because  none  is  vested 
in  him,  and  his  rights  and  jjowers  must  consequently  rest 
directly  upon  the  ]n'Ovi.sions  of  the  statute  itself. 

“This  view,  of  course,  docs  not  involve  the  consequence 
that  the  mortgagee’s  rights  are  those  only  which  the  statute 
expressly  gives  him.  It  is  obvious  that  man}"  things  are  left 
to  imjdication;  and  where  in  any  particular  case  it  appears 
that  the  rules  governing  reciprocal  rights  of  the  mortgagor  and 
mortgagee  under  the  mortgage  contract  in  relation  to  the  mort¬ 
gaged  ]n-o])crty  arc  left  to  implication  then  it  is  a  question  to  be 
determined  upon  an  examination  of  the  statute  as  a  whole,  how 
far  the  rights  of  the  jairties  are  to  be  governed  by  the  rules  of 
law  which,  apart  from  the  statute,  are  applicable  as  between 
mortgagor  and  mortgagee.” 

The  rights  expressly  conferred  bj"  the  statute  on  the 
mortgagee  involve,  of  course,  no  questions  as.to  their 
existence,  but  merely  as  to  the  mode  of  their  exercise; 
and  as  to  those  arising  by  implication,  it  is  submitted 
that  it  is  a  fair  method,  in  view  of  the  principle  of 
the  decision,  to  consider  the  statutory  mortgage  from 
the  point  of  view  of  what  it  actually  is,  apart  from 
any  inference  by  association  with  the  common  law 
mortgages,  namely,  an  equitable  mortgage  by  way 
of  charge  only,  and  having  determined  whether  any 
right  or  power  in  question  could  be  enforceable 
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under  such  an  instrument,  to  determine  whether  the 
same  power,  whether  contained  in  a  “special  cove¬ 
nant”  or  in  the  statutory  covenant  to  pay,  is  repugnant 
to  any  other  provision  of  the  Acts. 

(2)  REMEDIES  AVAILABLE  TO  MORTGAGEE  OF  HIS 
OWN  MOTION. 

(a)  General  Comments. 

Following  out  the  line  of  investigation  suggested 
these  are,  prima  facie,  such  remedies  as  are  prescribed 
by  the  Acts  or  as  Avould  be  available  to  an  equitable 
mortgagee  by  way  of  charge  only  by  reason  of  his 
equitable  mortgage,  or  by  reason  of  any  covenants 
which  could  be  entered  into  in  such  a  mortgage  and 
enforceable  by  such  mortgagee  without  the  assistance 
of  the  courts.  The  proceedings  which  have  ordi¬ 
narily  been  taken  to  enforce  the  payment  of  money 
secured  by  an  ordinary  mortgage  of  the  legal  estate, 
and  which  could  be  taken  by  the  mortgagee  in  the 
ordinary  w^ay  without  outside  assistance  (in  the 
absence,  of  course,  of  physical  opposition)  were  (i) 
distress  under  a  license  clause;  (ii)  distress  under  an 
attornment  clause ;  (iii)  taking  possession ;  (iv) 
making  leases ;  (v)  sale  under  pow'-er  in  the  mortgage ; 
(vi)  appointment  of  a  receiver.  These  remedies 
may  be  classified  into  (a)  those  arising  as  pure  matter 
of  contract,  as  to  wFich  the  only  inquiry  wall  be 
w^hether  they  are  repugnant  to  any  of  the  provisions 
of  the  Acts;  (6)  those  dependent  on  the  creation  in 
the  mortgagee  of  an  estate  or  interest  in  the  land, 
which  are  of  no  avail  under  the  statute;  (c)  those 
created  by  the  statute. 

(a)  Under  the  first  class  would  fall  (1)  the 
license  to  distrain;  (2)  the  appointment  of  a  receiver, 
and  perhaps  (3)  the  right  to  take  possession — 
which  may  be  viewed,  quite  aside  from  the 
mortgagee  having  or  not  having  any  estate  or 
interest  in  the  land,  as  merely  a  conferring  by  con¬ 
tract  on  the  mortgagee  by  the  mortgagor  of  a  right 
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to  take  i3oss(!Ssion  of  liis,  tlic  inortgagor’fj  land,  and 
to  receive  the  rents  and  iirofits  thereof,  if  certain 
moneys,  tlie  mortgage  moneys,  are  not  paid  as 
provided. 

(6)  Under  tlie  second  class  would  fall  (1)  sale 
under  j^ower.  The  common  understanding  of  a 
power  of  sale  is  that  the  mortgagor  conveys  his 
estate  in  the  land  to  the  mortgagee  as  security  and 
then  gives  him  power  to  sell  it  to  realize  the  debt. 
Another  view,  under  which,  if  correct,  this  power 
might  have  been  inserted  in  class  (a)  has  been  ex¬ 
pressly  negatived  in  SmiLh  v.  National  Trust  Co., 
ante.  This  is  the  view  expressed  by  Anglin,  J.,  in 
his  dissenting  judgment: 

“If  the  mortffiiKcos  neither  had  thcmsclve.s,  nor  had  the 
right,  by  a  contract  made  in  the  cxerci.se  of  their  power  of  .sale, 
to  create  in  thi.s  ptircha.sor  an  equitable  intere.st  in  tlie  land, 
which  the  mortgagor  or  his  representatives  might  be  compelled 
to  ]ierfcct  by  a  transfer  or  conveyance,  they  were  at  all  events 
empowered  to  confer  on  him  a  right  to  claim  such  a  transfer  or 
conveyance  wliich  a  court  exercising  equitable  juri,sdiction  will 
enforce." 

But  this  view  is  expressly  negatived  by  the  majority 
judgment  delivered  by  Duff,  J. : 

“It  is  to  he  jiremiscd  generally  that  the  statute  nowhere 
countenances  t  he  idea  t  hat  a  registered  owner  can,  except  under 
Pie  authority  of  some  specific  provision  of  the  Act,  by  iastrument 
inler  vivoH  confer  u])on  another  the  power  to  defeat  or  override 
his  tide  by  transferring  a  registered  title  to  his  property  without 
eon.stituting  the  donee  of  the  power  his  agent  for  that  purpose 
and  without  transferring  any  interest  to  the  donee  himself.” 
The  suggestion  that  the  same  purpose  might  be 
accomislishcd  by  making  the  mortgagee  the  agent 
or  attorney  for  the  mortgagor  for  sale,  is  probably 
not  of  great  practical  importance.  An  instrument 
containing  such  a  creation  of  agency  or  power  of 
attorney  would  fall  within  the  evil  aimed  at  by  the 
Full  Court  of  Saskatchewan  in  Re  Riimely  Co.  and 
Registrar  Saskatoon  L.  R.  and  would  be  rejected, 

”  17  IV.  L.  R.  160. 
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on  presentation  for  registration,  as  attempting  to 
combine  two  instruments  of  different  natures  in  one. 

(2)  Distre.ss  under  an  attornment  clause.  An 
attornment  creates  an  actual  tenancy j'*®  and  in  every 
case  where  such  a  tenancy  has  been  held  to  c.\ist, 
the  mortgagee  landlord  had  an  estate  or  interest  in 
the  land  before  assuming  to  rent  it  back  to  the 
mortgagor.  If  it  be  argued  that  this  remedy  can 
arise  merely  by  virtue  of  contract,  it  is  carrying  the 
theory  of  contract  very  far  to  say  that  parties  can  by 
contract  agree  that  relationships  and  interests  exist 
without  laying  the  elementary  foundations  in  law 
for  the  existence  of  those  relationships  or  interests. 
This  view  has  been  clearly  set  forth  in  a  New 
Zealand  case  where  a  land  mortgagee  who  had  dis¬ 
trained  brought  action  for  conversion  against  a 
chattel  mortgagee  who  removed  part  of  the  goods 
so  distrained.  It  was  held  that  as  between  the 
parties  the  attornment  clause  created  a  tenancy,  but 
by  estoppel  only,  which  accordingly  was  not  binding 
on  third  parties — and  in  actual  practice  it  is  when  the 
mortgagor  has  become  involved  with  third  parties  that 
the  utility  of  a  real  tenancy  arises.  It  was  there  said : 

“If  therefore  an  actual  tcn.ancy  existed  by  virtue  of  the  at¬ 
tornment  clause  there  must  be  judgment  for  the  plaintiff.  But 
the  status  of  a  mortgagee  under  2'lie  Land  Transfer  Act  is  such 
that,  in  my  opinion,  no  actual  tenancy  can  have  been  created  by 
the  clauses.  Section  94  enacts  as  follows:  ‘A  mortg.age  under 
this  Act  shall  have  effect  as  security  but  shall  not  operate  as  a 
transfer  of  the  estate  or  interest  so  charged.’  It  is  plain  there¬ 
fore  that  the  mortgagee  has  a  mere  charge.  The  fee  simple 
whether  it  be  legal  or  equitable  remains  in  the  mortgagor. 
There  can  be  no  reversion  in  the  mortgagee  and  therefore  no 
actual  tenancy  by  the  mortgagor.  The  attornment  clause  can¬ 
not  operate  as  a  demise  by  the  mortgagee  to  the  mortgagor  for 
the  mortgagee  has  no  demisable  estate.” 

(3)  The  right  to  take  possession,  in  so  far  as  it 
arose,  independently  of  contract,  in  the  fact  of  the 

Kearsley  v.  Philli-ps,  1 1  Q.  B.  D.  021 ;  In  re  Stockton  Iron  Furnace  Co., 

10  Ch.  D.  335;  llohhs  v.  Ontario  Loan  and  Debenture  Co.,  18  S.  C.  R. 

483.  «  Jcllicoe  v.  Wellington  Loan  Co.,  4  N.  Z.  L.  R.  S.  C.  330. 
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legal  estate  being  in  the  mortgagee.  (4)  The  right 
to  make  leases.  This  is  commonly  understood  as 
the  mortgagee  leasing  by  virtue  of  having  an  estate 
in  the  land,  and  that  estate,  by  reason  of  default, 
paramount  to  that  of  the  mortgagor.  To  treat  the 
right  to  make  leases  in  any  other  way,  is,  it  is  sub¬ 
mitted,  to  fall  into  the  same  error  as  was  condemned 
in  Smith  v.  National  Trust  Co.,  ante,  in  regard  to 
powers  of  sale.  The  language  in  that  case  extends, 
it  is  true,  only  to  the  attempt  to  create  a  freehold 
estate  under  a  bare  license,  but  though  a  leasehold 
estate  be  a  lesser  interest  the  principle  is  the  same. 
Such  could  only  be  done  by  the  mortgagee  as  agent 
or  attorney,  and  not  under  a  “power.” 

(c)  Under  the  third  class  fall  in  Manitoba,  and  to 
a  smaller  extent  in  Saskatchewan,  certain  statutory 
remedies  given  to  the  mortgagee  for  exercise  by 
himself — ])owcr  to  enter  into  possession  and  distrain 
(section  106,  Manitoba),  to  distrain  on  the  occupier 
(section  107,  Manitoba),  enter  into  possession,  receive 
the  rents  and  profits  and  make  leases  (Manitoba, 
section  109,  and  Saskatchewan,  section  93  (2). 

These  considerations  raise  a  number  of  questions 
in  regard  to  the  remedies  of  a  mortgagee  under  the 
system,  which  under  the  former  law  were  in  the 
mortgagee’s  hands  for  execution.  (1)  Are  any  such 
remedies  available  now?  (2)  If  so,  may  those  which 
are  available  be  enforced  (a)  by  the  mortgagee 
following  the  mortgage  powers  only,  or  (b)  by  the 
mortgagee,  after  taking  the  preliminary  steps  pro¬ 
vided  by  the  Acts,  pr  (c)  through  the  courts  only? 
(3)  Arc  such  remedies  displaced  by  or  merged  in  the 
corresponding  statutory  remedies,  if  any? 

(b)  I?i  Alherla,  Scwkatchewan  and  the  Territories. 

In  Alberta  and  the  Dominion  and  in  Saskatche¬ 
wan  (except  as  modified  by  section  93  (2),  Sask.,  and 
following  subsections),  the  language  of  the  Acts 
seems  broad  enough  to  throw  the  mortgagee  on  the 
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courts  for  the  smallest  exercise  of  any  powers  or  the 
enforcement  of  any  rights  under  the  mortgage.  It 
is  enacted  in  the  two  first  named  jurisdictions  that: 

“Proceedings  to  enforce  payments  of  moneys  secured  by 
mortgage  or  incumbrance,  or  to  enforce  the  observance  of  the 
covenants,  agreements,  stipulations  or  conditions  contained  in 
any  mortgage  or  incumbrance,  or  for  the  sale  of  the  lands  mort¬ 
gaged  or  incumbered,  or  to  foreclose  the  estate,  interest  or  claim 
of  any  person  in  or  upon  the  land  mortgaged  or  incumbered, 
as  also  proceedings  to  redeem  or  discharge  any  land  from  such 
mortgage  or  incumbrance  shall  be  had  and  taken — (in  Alberta) 
in  the  Supreme  Court — (in  the  Dominion)  before  a  stipendiary 
magistrate — (and  in  the  Northwest  'I’crritories)  in  the  Terri¬ 
torial  Court  of  the  Yukon.” 

The  word  shall  is  mandatory,  .so  that  the  effect  of 
this  section,  apparently,  is  to  drive  the  mortgagee 
to  the  courts  in  order  to  enforce  even  his  smallest 
right  under  his  mortgage  or  anything  contained  in  it. 
In  Saskatchewan,  in  the  corresponding  section  93  (1), 
the  words  used  after  reciting  the  same  proceedings 
are  “may  be  had  and  taken  in  the  Supreme  Court  of 
Saskatchewan.’'  The  effect  of  this  section  in  Sas¬ 
katchewan,  however,  does  not  appear  to  be  sub¬ 
stantially  different  except  that  it  lets  in  the  statutory 
powers  set  out  in  the  following  subsections.  “In 
order  to  construe  the  section  we  are  entitled  to  con¬ 
sider  the  state  of  the  law  at  the  time  it  was  passed,” 
and  “the  general  words  of  a  statute  are  not  to  be 
construed  so  as  to  alter  the  previous  policy  of  the  law, 
unless  no  sense  or  meaning  can  be  applied  to  those 
words  consistently  with  the  intention  of  preserving 
the  existing  policy  untouched.  *  *  *  This  prin¬ 
ciple  of  construction,  as  a  general  proposition,  cannot 
be  disputed.”  Now  in  both  The  Land  Titles  Act 
1894,  section  75,  as  enacted  by  61  Viet.  (Dom.) 
c.  32,  §  11,  and  in  The  Land  Titles  Act  1906  (Sask.), 

Alta.  62;  Dom.  99. 

"  Phillipps  V.  Rees,  29  Q.  B.  D.  17,  at  papie  20. 

"  Minet  v.  Lemon,  20  Beav.  269,  at  p.age  278. 
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the  word  used  was  shall.  TJie  word  may  was  intro¬ 
duced  in  the  Saskatchewan  Act  by  the  amendments 
of  1908-9,  c.  9,  §  7,  providing  for  statutory  sale 
proceedings,  and  construing,  therefore,  the  present 
section  in  the  light  of  the  rule  just  stated  and  the 
circumstances  of  its  amendment,  it  is  evident  that 
the  word  may  was  introduced  merely  so  that  there 
should  not  be  an  inconsistency  between  subsection  1 
of  section  93,  and  the  succeeding  subsections  which 
provided  a  method  of  sale  and  foreclosure  without 
resort  to  the  courts,  and  was  not  intended  otherwise 
to  relax  the  monopoly  which  the  courts  had  of 
proceedings  under  the  mortgage. 

To  confirm  the  view  taken  of  the  meaning  of 
the  main  enactment,  one  may  carry  back  the  same 
line  of  reasoning  a  stop  further,  that  is  in  regard  to 
the  amendment  of  1898  of  The  Land  Titles  Act  1894- 
(Dom.).  The  position  was  that,  prior  to  that 
amendment,  there  were  in  that  Act  provisions  for 
sale  and  foreclosure  by  statutory  proceedings  (sections 
74,  75,  76,  77  and  78),  but  no  reference  whatsoever 
was  made  to  any  other  remedies  under  a  mortgage. 
By  the  amendment  of  1898  the  statutory  proceedings 
for  sale^and  foreclosure  were  abolished  and  a  new 
section  75  was  enacted,  gathering  up,  as  it  were,  not 
only  sale  and  foreclosure  proceedings,  but,  specifi¬ 
cally,  all  other  ju'oceedings  "to  enforce  payment  of 
moneys  secured  by  mortgage  or  incumbrance,  or  to 
enforce  the  observance  of  the  covenants,  agreements, 
stipulations  or  conditions  contained  in  any  mortgage 
or  incumbrance,”  and  by  the  use  of  the  word  "shall” 
confining  the  mortgagee  for  all  his  remedies — sale, 
foreclosure  and  every  other  description  of  remedy — 
to  the  courts. 

But  it  is  a  common  practice  in  Saskatchewan 
and  Alberta  for  the  mortgagee  to  distrain  both  under 
a  license  to  distrain  and  under  an  attornment  clause, 
to  take  possession  and  even  to  make  leases.  These 
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proceedings  are  undoubtedly  proceedings  to  enforce 
payment  of  the  mortgage  money.  For  example,  the 
distress  or  the  rent,  whichever  it  may  be,  is  applied 
on  and  becomes  payment  of  the  mortgage  money. 
Although  the  point  docs  not  appear  to  have  ever 
been  up  for  express  decision,  the  Full  Court  of 
Saskatchewan  has  considered  the  propriety,  under 
the  circumstances  there  found,  of  a  distress  made  by 
a  mortgagee,  assuming  without  question  the  right 
of  the  mortgagee  so  to  distrain,  but  questioning  only 
whether  the  distress  in  this  particular  instance  was 
properly  made  upon  a  tenant  of  the  mortgagee.'*” 
But  with  regard  to  others  of  the  covenants  and 
powers,  the  rule  of  all  jurisdiction  in  courts  is  closely 
adhered  to.  There  is  no  reported  case  of  a  sale 
having  been  made  pursuant  to  powers  of  sale,  which 
have,  in  practice,  regularly  been  inserted  in  a  great 
number  of  mortgages  (apparently  in  the  hope  that 
at  some  time  they  would  become  useful),  followed  by 
an  application  to  the  courts  not  to  sell,  iDut  to  declare 
that  a  valid  sale  had  been  made,  and  to  vest  the 
title  in  the  purchaser  by  an  order  which  the  registrar 
would  be  bound  to  recognize. 

In  Saskatchewan  the  restriction  of  all  remedies 
to  the  courts  is  relaxed  by  statute.  There  is,  first, 
the  statutory  power  of  sale  which,  however,  as  will 
be  seen,  is  not  so  much  a  release  of  this  power  to  the 
mortgagee  personally  as  to  him  under  direction  of 
the  registrar.  Secondly,  upon  serving  and  filing 
notice  upon  the  same  persons  and  in  the  same  manner 
as  in  case  of  exercising  power  of  sale,  the  mortgagee 
may  (a)  enter  into  possession  of  the  lands  and  receive 
and  take  the  rents,  issues  and  profits  thereof  and  (6) 
whether  in  or  out  of  possession  make  any  lease  of  the 
same  (section  92,  subsec.  4).  Now  it  has  been  held 
in  Manitoba  that  where  in  a  mortgage  under  the 

“  Vousdm  V.  Hopper,  4  S.  L.  R.  1. 
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system  there  was  a  poAver  to  sell  the  lands  these  words 
should  not 

“bo  held  to  create  a  power  of  Hale  apart  from  that  provided  by 
the  statute,” 
but  that 

‘'The  Real  Property  Act  creates  a  method  for  realizing  by 
sale  or  foreclosure  in  case  of  mortgages  under  it,  which  method 
is  clearly  meant  to  be  exclusive  unless  otherwise  permitted  by 
the  Act  itself.  It  is  a  full  and  sufficient  method  and  its  enact¬ 
ment  impliedly  repeals,  as  to  such  mortgages,  any  powers  of 
sale  given  by  the  previous  Acts,  including  Lord  Cranworth,  if  it 
would  otherwise  have  applied.”  ■*“ 

The  same  rule  should  logically  bo  applied  to  powers 
to  take  possession  and  lease  contained  in  the  same 
paragraphs  of  the  Acts,  that  is  to  say,  the  right  to 
take  possession  and  to  make  leases  must  be  exercised 
by  the  mortgagee  piu-suant  to  the  provisions  of  The 
Land  Titles  Act  so  far  as  they  go,  by  service  and  filing 
of  notice.  Furthermore,  the  proceedings  under  the 
Act  are  authorized  only  in  pursuance  of  a  covenant, 
necessarily  implying  that  without  such  proceedings 
under  the  Act  the  covenant  is  unenforceable;  and, 
carrying  the  inference  a  step  further,  confirming  the 
view  that  no  other  covenants  and  powers  are  enforce¬ 
able  by  the  mortgagee  directly,  but  only  through 
the  courts. 


(c)  In  Manitoba. 

In  Manitoba  in  regard  to  these  powers  and 
remedies  of  a  mortgagee  no  question  arises  with 
reference  to  any  exclusive  jurisdiction  of  the  courts. 
No  special  jurisdiction  is  conferred  on  them  and 
they  have  therefore  only,  and  in  the  absence  of  its 
being  by  express  language  taken  away,  all  the 
inherent  jurisdiction  of  superior  courts  to  enforce  all 
existing  rights  and  remedies.  But  the  statutory 
powers  are  much  fuller  than  in  other  jurisdictions. 


«  Smith  V.  National  Trust  Co.,  20  Mon.  L.  R.,  at  pages  533  and  534; 
affirmed  Supreme  Court  of  Canada,  1  AV.  AV.  R.  1122. 
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The  question  for  determination  is,  therefore,  reduced 
to  the  question  whether  the  covenants  of  the  mort¬ 
gagor  in  favor  of  the  mortgagee  create  rights  and 
powers  independently  of  those  set  out  in  the  Act. 
Except  in  regard  to  sale  pfoceedings,  specific  author¬ 
ity  covering  the  point  is  again  lacking.  But  as  the 
sections  providing  for  sale  form  a  complete  code,  as 
has  been  seen,  so  likewise  do  the  same  sections  106, 
107  and  109  bear  evidence  on  their  face  of  being  a 
"complete  method  for  realizing"  in  any  permissible 
manner  under  the  mortgage  on  the  mortgaged  land 
under  the  system,  and  any  other  covenant  can  at 
best  be  valid  only  in  so  far  as  it  can  be  construed  as 
a  valid  "modification,"  pursuant  to  section  157,  of 
the  statutory  power. 

In  Manitoba  technical  objections  to  the  enforce¬ 
ment  of  covenants  formerly  depending  on  the 
possession  of  the  legal  estate  are  cleared  away  by 
statute;  but  as,  in  any  case,  the  first  mortgagee  for 
the  time  being  only  had  the  legal  estate,  the  benefit 
of  tho"statutory  provision  extends  only  to  the  first 
mortgagee,  for  the  time  being.  He  has  the  same 
rights  and  remedies'  at  law  and  in  equity  as  he  would 
have  had  or  been  entitled  to  if  the  legal  estate  in  the 
land  had  been  actually  vested  in  him  (section  108). 
A  section  in  similar  terms  in  the  Victorian  Act  was 
considered  by  the  Supreme  Court  of  Victoria  (Aus¬ 
tralia)  in  the  Commercial  Bank  v.  Breen^"^  That  was 
an  action  for  possession  upon  default  in  a  mortgage 
in  which  the  mortgagor  covenanted  to  pay  the  mort¬ 
gagee  the  mortgage  money,  on  demand  in  writing- 
served  personally  or  through  the  post.  The  mort¬ 
gagor  was  dead  and  notice  was  sent  by  registered 
^  letter  in  accordance  with  the  mortgage.  It  was 
argued  that  the  mortgagee  had  no  right  to  take 
possession,  because  it  had  not  complied  with  the 
provisions  of  the  Act  prescribing  that  the  notice  to 

«  15  V.  L.  R.  572. 
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pay  was  to  bo  directed  to  the  then  proprietor  of  the 
land,  he  ))cinfj;  dead.  It  was  lield,  however,  that  the 
mortgagee  was  within  its  rights  by  reason  of  the 
03rd  section  of  tiic  Victorian  Act,  corresponding 
to  section  108  of  the  Manitoba  Act.  The  court, 
referring  to  the  powers  of  the  mortgagee,  said: 

“Tlin  pi’c.vioiis  sections,  commencing  from  section  84,  con¬ 
fer  cert.'iin  powers  and  rights  on  a  mortgagee  who  liokls  a  inort- 
gage  in  statutory  form  of  land  registered  under  the  Act,  as  if  the 
rights  and  powei's  were  inserted  in  the  instrument  itself  in  tlic 
first  instance.  Then  the  ninety-third  section  comes  in  .as  a 
dr.ag  net  secui'ing  to  the  mortgagee,  in  addition  to  Ida  rights 
and  powers  under  tlie  instrument,  all  the  rights  and  remedies 
lie  would  have  had  as  owner  of  the  legal  estate  under  the  old 
law,  concurrently  with  a  right  in  the  mortgagor  to  enjoy  the 
mortgaged  land  ciuictly  until  default.  We  arc  of  the  opiidon 
that  in  this  c.ase  the  mortgagee  would  have  been  able  to  eject 
the  mortgagor.” 

Consequently  the  effect  of  the  words  was  held  to  be 
to  constitute  a  redcmisc  to  the  mortgagor  if  there  be 
a  fixed  period  of  payment,  otherwise,  there  being,  as 
in  this  case,  no  fixed  period  of  payment,  there  was  no 
redcmisc  and  the  mortgagee  was  entitled  to  posses¬ 
sion  at  any  time  even  without  any  demand.  And 
in  Farrington  v.  Sniith'^^  the  same  section  was  held 
to  be  construed  as  implying  a  redemise  for  a  period 
terminating  at  the  date  so  fixed  subject  to  a  proviso 
permitting  the  mortgagee  to  re-enter  on  default  in 
payment  of  interest  or  on  any  other  breach  of 
covenant.  In  Williams  v.  Box,  in  the  Court  of 
Appeal  in  Manitoba,  Perdue,  J,  A.,  said:"*® 

“It  appears  to  me  that  this  section  108  was  passed  for  the 
purpose  of  enabling  the  mortgagee,  in  case  of  default,  to  enter 
upon  the  mortgaged  land  and  receive  the  rents  and  profits,  to 
bring  ejectment  against  the  mortgagor  and  to  distrain  for 
arrears  of  interest,  without  technical  objections  being  raised  in 
regard  to  such  proceedings  by  reason  of  iiis  not  liaving  the  legal 
estate,  his  mortgage  being  only  a  charge  on  the  land,  while  the 
real  ownership  and  legal  estate  remained  in  the  mortgagor.” 


20  Man.  L.  R.,  at  page  588. 
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The  section  docs  not  extend  to  conferring  actual 
powers  such  as  a  contractual  power  of  sale  on  a  first 
mortgagee  but  not  on  others.  In  Sniilh  v.  National 
Trust  Company,  ante,  the  same  court  of  aiijieal  held 
that  no  iiower  of  sale  could  be  operative  in  a  mortgage 
outside  of  the  statutory  power,  notwithstanding 
that  the  mortgagee  of  the  legal  estate  under  the  old 
system  had  such  a  power  of  sale  if  there  were  a 
covenant  to  that  effect  in  the  mortgage.  This 
decision  was  affirmed  by  the  Supreme  Court  of 
Canada,  where  the  effect  of  section  108  was  carefully 
considered.  It  was  contended  that  the  mortgagee 
by  virtue  of  that  section  was  in  the  same  position  for 
all  purposes  as  if  the  legal  estate  were  vested  in  him 
and  therefore  that  it  followed  that  contractual  power 
of  sale  conferred  upon  the  statutory  mortgagee  the 
same  powers  of  disposition  over  the  mortgagor's  title 
as  would  be  vested  in  a  legal  mortgagee  at  common 
law.  Duff,  -T.,  delivering  the  majority  judgment  of 
the  court,  though  admitting  that  this  might  be  the 
literal  meaning  of  the  words,  did  not  think  that 
taken  along  with  other  sections  of  the  Act  they  could 
be  given  this  construction.  To  arrive  at  this  con¬ 
clusion,  he  relied  first,  on  National  Bank  of 
Australia  v.  The  United  Hand  in  Hand  and  Band 
of  Hope,^°  decided  under  an  Act  which  contained  the 
same  provisions,  and,  secondly,  was  of  opinion  that 
as  the  section  dealt  with  the  rights  of  the  first  mort¬ 
gagee  only,  it  indicated  that  those  rights  only  were 
contemplated  with  which  the  law  would  invest  a  legal 
mortgagee  as  peculiarly  incidental  to  his  possession 
of  the  legal  estate. 

“If  rights  of  foreclosure  and  sale  independently  of  the 
other  provisions  of  the  Act  were  in  view  there  appears  to  be  no 
explanation  whj^  the  benefit  of  such  rights  was  withheld  from 
the  holders  of  mortgages  subject  to  the  first.” 

4  A.  C.  391. 
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And  Anglin,  J.,  in  his  dissenting  judgment,  refcri’ing 
to  this  section,  says: 

“I  ratlior  tliink,  however,  that  this  provision  is  iulondod  to 
preserve  to,  or  to  confer  upon  the  mortgagee,  for  tiie  protection 
of  wliutever  interest  lie  may  iitive  under  tlio  terms  of  tlic  statu¬ 
tory  form  of  mortgage,  riglits  and  remedies  otiier  than  the 
power  to  convey  tlic  land  and  tliat  it  would  not  enal)lo  him  in 
the  exercise  of  a  power  of  sale  otlier  tluin  tluit  conferred  by  tlie 
statute  to  give  a  conveyance  whicli  would  have  tlie  elTcct  of 
vesting  in  liis  ])urcliascr  tlie  mortgagor’s  title  and  estate  in  tlie 
mortgaged  registered  land.  _  I  am  conlirmcd  in  tliis  view  of  tlie 
scope  and  purpose  of  section  108  by  tlie  fact  tliat,  notwith¬ 
standing  its  ]n'escncc  in  tlie  statute  the  legislature  deemed  it 
necessary  to  make  sjiccial  jirovlsions  to  give  to  tlie  conveyance 
of  a  mortgagee  exercising  the  statutory  power  of  sale  tlie  effect 
of  vesting  in  the  transferee  the  mortgagor’s  title  and  estate 
(sections  111,  112).” 

The  actual  enacting  sections  are,  as  has  been  pointed 
out,  sections  lOG,  107  and  109  of  The  Real  Properly 
Act.  These  contain  a  summary  of  the  rights  and 
remedies  which  arc  conferred  on  a  mortgagee.  Sec¬ 
tion  107  extends  the  right  of  distress  beyond  the 
goods  of  the  mortgagor,  to  which  only  the  contractual 
right  extends.*''^  The  “occupier”  mentioned  in  sec¬ 
tion  107  is  not  the  mortgagor. 

(d)  Conclusion. 

In  the  present  work  the  only  question  at  this 
point  for  discussion  is  as  to  whether  or  not  any 
powers  and  remedies  under  mortgages  and  covenants 
therein  arc  enforceable  by  the  mortgagee  of  his  own 
motion.  If  it  be  held  that  there  are  such  so  enforce¬ 
able,  their  scope,  operation  and  interpretation  fall 
under  the  general  law  of  mortgages.  Thus  in  Vous- 
den  V.  Hopper'^'-  the  defendant  was  the  mortgagee 
under  The  Land  Titles  Act  (Sask.)  of  certain  land 
under  a  mortgage  made  by  James  Vousden,  the  father 

Vousden  v.  Hopper,  4  S.  L.  E.  1 

«  Harl  V.  Slrallon,  7  S.  A.  R.  84;  In  re  Ross  and  McNeil,  5  N.  Z.  L.  R. 

S.  C.  322.  But  contra  McLeish  v.  Forrest,  21  V.  L.  R.  384.  And  see 

Hogg,  page  957. 
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of  ilic  plaintiff.  The  mortgage  contained  an  attorn- 
meiit  clause  with  reservation  of  a  rental  equivalent 
to  the  interest,  and  also  a  license  to  distrain  for 
principal  and  interest.  James  Vousden  after  the 
execution  of  the  mortgage,  leased  the  land  to  the 
plaintiff,  Walter  Vousden.  Having  fallen  into  arrears 
the  defendant  distrained  on  the  croj)  of  the  plaintiff 
who  thereupon  brought  an  action  claiming  damages 
for  unlawful  sci/.urc.  Judgment  was  given  for  the 
plaintiff  by  the  district  court  judge,  and  on  appeal 
this  judgment  was  upheld  by  the  full  court.  Mr. 
Justice  Johnstone  quoted  the  English  cases  to  show 
that  if  a  lease  be  made  subsequent  to  a  mortgage, 
the  mortgagee  may  ti-cat  the  le.ssee  and  all  those  who 
may  be  in  possession,  as  wrong-doers,  and  may 
bring  an  ejectment,  but  he  cannot  distrain  or  bring 
any  action  for  the  rent  they  have  contracted  to  pay, 
and  added: 

“AltliouRli  iho  offoct  of  Ji  mortgage  under  The  Lund  Titles 
Act  would  not  be  to  vest  all  interoKt  in  the  mortgagee,  yet  I 
think  the  result  would  ho  the  same,  and  the  only  recourse 
the  mortgagee  woukl  have  as  against  the  sub-tenant  would  be 
that  of  an  action  or  proceeding  for  the  recovery  of  possession.” 

In  the  same  case  Chief  Justice  Wetmoro,  with  whom 
Lament,  J.,  concurred,  followed  the  Ontario  courts 
on  the  question  of  whether  the  restriction  of  the  right 
of  a  mortgagee  to  distrain  upon  the  goods  of  the  mort¬ 
gagor  or  his  assigns  contained  in  the  Act  respecting 
extra  judicial  seizures''’’'*  extended  to  a  distress  where 
a  mortgagee  made  such  as  landlord  under  the  attorn¬ 
ment  clause.  He  said: 

“In  Edmonds  v.  Hamilton  Provident  and  Loan  Society,  18 
A.  11.  347,  Osier,  J.  A.,  at  page  358,  referring  to  the  Ontario 
provisions  .states:  'I  think  the  intention  was  to  reach  every 
case  in  which  the  mortgagee,  whether  in  the  character  of  land¬ 
lord  or  licensee,  but  still  under  and  for  the  purposes  of  the  mort¬ 
gage,  had  the  right  to  distrain.’  I  am  entirely  in  accord  with 
what  that  learned  judge  so  laid  down.” 

“  R.  S.  S.  1909,  c.  51,  §  5. 
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In  Lrnslcud  v.  Ilainillon  Provident  and  Loan  Socidy,^"^ 
in  Manitoba,  Killain,  J.,  docliiiGcl  to  follow  this 
Ontai’io  ease,  and  held  that  the  corresponding  section 
of  The  Distress  did  not  apply  where  the  distress 
was  for  rent  as  landlord,  But  in  He  Chalmers  and 
Freedman p'  McDonald,  J.,  without,  so  far  as  the 
report  shows,  discu.ssing  the  foregoing  authorities, 
said : 

"Tlio  ol)j(’ot  of  tlio  (ittormnoiit  cliuiso,  wan,  no  doubt,  to 
(Mifitlo  a  inoi'tgagca  lo  an  additional  ivmody  by  distmsn,  but 
tliin  (loan  not  ontido  liiin  (o  distrain  upon  tlio  goods  otlicr  tlian 
tlioso  of  till!  mortgagor  (The  Diulms  Ad,  li.  S.  M.  1!)(J2,  a.  <l!)). 
Tliis  ori'cctually  disposes  of  llie  claim  of  the  landlord  to  tlu' 
remedy  thus  sought.” 

The  foregoing  cases,  however,  and  the  comments 
thereon Jiavc  not  been  cited  with  the  intcjition  of 
purporting  to  nnike  a  study  of  the  rights  of  a  mort¬ 
gagee  uncler  those  covenants,  but  rather  to  illustrate 
the  applicability  of  the  general  law  of  mortgages  to 
the  remedies  of  the  mortgagee.  To  attempt  to  set 
out  the  comparatively  few  cases  decided  under  mort¬ 
gages  actually  made  under  the  Torrens  Acts  with  the 
idea  of  thei'cby  setting  out  the  whole  law  on  that 
subject  would  only  be  misleading  and  is  better,  thero- 
for(!,  left  unattempted. 

(3)  ItF.MEDlES  THROUGH  THE  COURTS. 

The  remedies  for  which  a  mortgagee  under  the 
general  law  ordinarily  had  resort  to  tlie  courts  arc 
(a)  Sale,  (b)  Toreclosure,  (c)  Action  for  possession, 
(d)  Action  on  flu;  covenant  for  payment,  (e)  Appoint¬ 
ment  of  receiver. 


(:i)  Sale. 

So  far  as  the  jurisdiction  of  the  courts  to  sell 
land  by  virtue  of  a  mortgage  under  the  Torrens 


“  Now  R.  S.’m’.  1902,  c.  -19,  §  2. 
"  10  W.  L.  R.  -131. 
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system  is  concerned,  it  is  ti’catcd  as  standing  on  tlic 
same  footing  as  foreclosure  and  for  the  purpose  of 
considering  whotlier  or  not  such  a  jurisdiction  is 
available  to  a  mortgagee  under  _  tlie  system  the 
following  remarks  under  the  heading  ''Foreclosure” 
arc  in  that  case  equally  applicable.  It  is  open  to 
question,  however,  whether  there  is  not  a  distinction 
between  the  power  of  the  court  to  sell  and  to  fore¬ 
close  under  such  an  instrument  as  the  statutory 
mortgage.  In  equity,  entirely  independently  of  regis¬ 
tration  under  the  system,  such  a  mortgage  would  have 
amounted  to  an^  equitable  charge,  for  which  sale  and 
not  foreclosure  is  tlie  proper  remedy.”  A  contrary 
opinion  was  expressed  by  the  High  Court  of  Australia 
in  Ih'nk  v.  Robcrliion,^’^  based  on  James  v.  James.^'^ 
This  latter  case,  from  the  headiiotc,  is  clearly  a 
case  of  equitable  mortgage  by  way  of  deposit  of 
title  deeds,  and  in  such  case  equity  will  foreclose 
by  ordering  the  mortgagor  to  convey  the  property, 
but  on  the  ground  that  such  a  mortgage  is  more  than 
a  mere  charge  or  lion,  and  implies  an  agreement  to 
give  a  legal  mortgage.®®  In  the  meantime,  however, 
the  courts  in  Manitoba  do  not  now  exercise  the 
jurisdiction  in  sale  at  all  and  in  the  other  provinces 
exercise  it  freely,  upon  the  same  grounds  as  govern  in 
case  of  foreclosure.  The  remedies  are  treated  as 
bearing  the  same  relation  to  one  another  as  under  the 
old  law;  thus  a  mortgagee  may  demand  foreclosure 
unless  properly  required  to  sell  under  The  Chancery 
Procedure  Act^  15  &  16  Viet.  c.  86,  §  48.®^ 

(b)  Foreclosure. 

The  jurisdiction  in  foreclosure  is  correlative  to 
the  jurisdiction  in  sale. 

Grissd  V.  Money,  38  L.  J,  Ch.  312;  Tennant  v.  Trenchard,  (1869)  4 

4  0.  n  11.  864. 

“  L.  R.  10  Eq.  153. 

“0  Carter  v.  Wake,  4  Ch.  D.  605. 

“  Canada  Life  Assurance  Co.  v.  Vance,  12  W.  L.,R.  231. 
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In  Sn.skutclicwan,  Alberta  and  the  Dominion 
in  the  sections  providing'  generally  Tor  moi'tgagc 
pi'ocec’dijigs  already  refei'red  to,  it  is  enacted  that 
"proceedings  *  *  to  Ibrcclose  the  estate,  inter¬ 

est  or  claim  of  any  person  in  or  upon  the  lands  mort¬ 
gaged  or  incumbered,  shall  (in  Saskatchewan  may, 
but  sec  page  295)  be  had  and  taken  in  the  Supreme 
Court  *  *  *  under  the  ])ractice  and  procedure 
of  such  court." 

'’.riie  meaning  of  this  enactment  so  far  as  regards 
foreclosure  is  not,  entirely  free  from  difliculty.  Frima 
Jade  it  means  that  if  a  mortgagee  desires  to  foreclose 
his  mortgage  he  must  rc'sort  to  the  courts  and  there 
use  the  ])ractice  and  the  procedure  which  ho  finds 
for  that  purpose,  Jt  requires,  however,  specific 
language  in  statutes  to  establish  a  jurisdiction  which 
had  not  ])rcviously  e.xistcd.'’-  If  the  courts  indc- 
jxmdently  of  this  enactment  did  not  have  jurisdiction 
to  grant  foreclosure  of  a  statutory  mortgage,  the 
section  is  ^’cry  awkwardly  worded  to  establish  a  now 
jurisdiction  for  that  ]xu’])ose.  In  fact,  it  seems  to 
imply  the  previous  existence  of  a  jurisdiction,  and 
merely  enacts  tl;;’,!  proceedings  for  foreclosure  arc 
cojifined  to  that  jurisdiction.  The  section  in  ques¬ 
tion  fii'st  a])])('ai'cd  in  the  amendment  to  The  Land 
Titles  Ad.  JSOJ  (Dominion)  of  ISOS  (G1  Viet.  c.  32, 

§  11).  Uj)  to  that  time  there  had  been  in  lOie  Laiid 
Titles  Ad  ISO//  statutojy  iwovisions  for  sale  and  fore¬ 
closure.  These,  l)y  the  same  enactment  were 
rc])calcd  and  the  nioi’tgagce  thrown  upon  the  courts 
entirely  for  his  remedies.  Now  a  statutory  mortgage 
is  a  mere  charge  or  lien.  Foi'  the  purposes  of  this 
discussion  it  is  not  and  must  not  be  con.sidercd  under 
the  general  caption  of  an  equitable  mortgage. 
Dcpo.sit  of  title  deeds  created  an  equitable  mortgage  ■ 

'i-  Al.axwoll’s  Iiiforprctatioii  of  Statutes,  .3rcl  Erl.,  page  412. 
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and  foreclosure!  was  a  suitable  remedy  thereunder, 
but  on  the  ground  that  it  "has  always  been  considered 
as  an  iniiierfect  mortgage,  which  the  mortgagee  is 
(vntitled  to  have  perfected,  or  rather  as  a  contract 
for  a  mortgage  which  according  to  the  well  known 
docti'ine  of  courts  of  eeiuity  would  give  to  the  party 
claiming  the  benefits  of  such  a  contract  all  such  rights 
as  ho  would  be  entitled  to  if  the  contract  had  been 
completed.”'”'  And  on  the  same  ground,  an  equitable 
moi'tgage  by  way  of  agreement  to  give  a  mortgage 
carried  with  it  the  right  of  foreclosure.  The  essence 
of  foreclosure  in  equity  of  a  mortgage  of  the  legal 
estate,  was  that  the  mortgagee  had  vested  in  him  the 
legal  estate,  which  could  be  redeemed  on  payment 
of  the  mortgage  money.  Equity  had  said  that 
"once  a  mortgage,  always  a  mortgage”  to  do  justice 
to  the  mortgagor;  but  in  order  to  do  justice  to  the 
mortgagee  it  had  then  further  said,  in  effect,  that 
the  mortgagee  might  after  default  iDring  the  mort¬ 
gagor  into  a  court  of  equity,  which  court  would  limit 
the  time  within  which  the  mortgagor  might  pay  his 
mortgage  money  and  get  back  the  legal  estate  in  the 
land,  but  in  default  of  so  doing  the  mortgagor  was 
foreclosed  of  his  right  to  do  so,  that  is,  the  legal 
estate  stayed  where  it  was,  in  the  mortgagee,  who  was 
then  con.sidcrcd  the  absolute  owner  in  equity  also. 
Undo]'  the  Torrens  Acts  the  mortgagee  never  has  any 
estate  or  interest  in  the  land  and  the  mortgage  "has 
effect  as  security”  only,  and  where  the  security  is  a 
mere  charge  or  lien  and  not  in  the  nature  of  a  mort¬ 
gage  (in  the  sense  of  the  general  law)  or  an  agree¬ 
ment  for  mortgage,  the  proper  remedy  is  an  action 
for  sale  to  realize  the  security,  and  not  foreclosure.®^ 
Unless,  therefore,  the  insertion  of  the  clause  at  the 

*■'  Pnrhc.r  IlnuHcfichl,  2  Mj’l.  &  K.  410.  Sec,  iilso,  Fisher,  on  MorlgiiKcs, 
per.  511;  Jiirrii  v.  Ellnincn,  2  Anst.  42S;  Ex  ptirtc  Wriylil,  19  Ves.  2.55. 
Tcnminl  v.  Trenchurd,  4  Ch.  537;  Grisud  v.  Money,  3S  L.  J.  Ch.  312; 
Bell  it  Diinn,  Mortgages,  page  200;  Mann  v.  Inin  of  Wight  Railway 
Co.,  L.  K.  5  Ch.  410;  Storey’s  Equity  Jurispruilonce,  Eng.  Ed., 
page  1217.  And  see  notes  57,  58  ;ind  59  ante. 
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end  of  the  mortgage  form  Avlicrcby  the  mortgagor 
"mortgages"  all  his  right,  title  and  interest  in  the 
land  to  secure  the  money,  has  a  very  far-reaching 
effect  in  introducing  into  the  statutory  mortgage  all 
the  effect  of  a  legal  mortgage,  the  statutory  mort¬ 
gage  must  be  considered  as  a  mere  charge  or  lien  in 
equity.  It  cannot  fairly  be  argued  that  the  insertion 
of  this  "werd  "mortgage"  can  have  such  effect,  for 
this  would  be  to  practically  repeal  the  plain  language 
of  the  Acts  making  a  mortgage  have  effect  as  security 
only  and  not  operate  as  a  transfer  of  the  land.  The 
difference  between  the  mortgage  of  the  legal  estate 
and  the  statutory  mortgage  was  clearly  seen  by 
Mr.  Justice  McGuire  of  the  former  Supreme  Court  of 
the  Northwest  Territories  in  Colonial  Investment  and 
Loan  Company  v.  King  et  all^  This  was  an  action 
upon  the  covenant  after  foreclosure.  At  page  379 
he  said : 

“I  m.ay  observe,  cn  passant,  that  the  word  ‘foreclose’  as 
applied  to  proceedings  to  enforce  a  mortgage  under  The  Land 
Titles  Act  in  the  'Territories,  is  apt  to  mislead  if  it  is  sought  to 
treat  those  proceedings  as  identical  with  ‘foreclosure’ proceedings 
where  the  mortgage  conveys  an  estate  in  the  land  to  the  mort¬ 
gagee  with  a  defeasance  clause  in  case  payments  are  made  as 
provided.  In  sucli  a  mortgage  the  mortgagee  has  only  an 
‘equity  of  redemption’  after  the  time  for  payment  has  expired 
without  payment,  that  is,  he  is  held  in  equity  entitled  to  come 
in  and  redeem  after  default  upon  certain  terms,  but  no  particular 
time  has  been  fixed  within  which  he  must  exercise  that  right. 
In  order,  therefore,  that_  the  mortgagee  may  not  be  kept 
indefinitely  in  suspense  he  is  allowed  to  call  upon  the  mortgagor 
to  exercise  his  right  within  a  limited  time.  The  amount  the 
mortgagor  must  pay  to  redeem  is  ascertained  by  the  court. 
He  is  notified  that  unless  he  pays  that  amount  by  the  day  named 
his  right  to  redeem  will  be  barred,  and  in  the  event  of  his 
not  availing  himself  of  this  final  opportunity,  the  court 
declares  that  his  right  to  redeem  is  gone — the  mortgage  is  fore¬ 
closed.  But  under  our  Land  Titles  Act  the  mortgage  does  not 
operate  as  a  transfer  of  title  but  only  as  security.  The  mort¬ 
gagor  remains  the  owner  of  the  legal  estate.  The  mortgagee 

“  5  Terr.  L.  B.  371. 
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merely  hfiH  a  lieu  until  payrnoiit,  and  in  case  of  default  ho  can 
proceed  to  get  an  order  either  to  H<!ll  tlio  land  or  to  Inivo  the 
title_  thereto^  vested  _  in  himself.  Ui)on  getting  a  linal  order 
vesting  the  title  in  him  ho  can  obtain  from  tlio  registrar  of  land 
titlo.s  a  certilioate  which  gives  him  an  absolute  title  freed  from 
all  claim  by  the  mortgagor. 


“A  certified  copy  of  that  judgment  (of  foreclosure)  was 
put  in  by  the  defendant  King,  from  which  it  appears  tliat  'It  is 
ordered  that  the  defendant  do  stand  absolutely  debarred  and 
foreclosed  of  and  from  all  right  and  title,  interest  or  estate,  or 
right  or  equity  of  redemption  of,  in  or  to  the  aljovo  described 
lands. 

‘“And  it  is  further  ordered  that  all  the  estate  and  interest 
of  said  George  Clift  King,  or  of  anyone  cl.aiming  through  or 
under  him  in  the  said  lands  (descrit)ing  the  land  in  the  .'52,600 
mortgage)  be  and  the  same  is  vested  in  the  said  plaintiffs  (the 
mortgagees)  free  from  all  right  or  equity  of  redemption  on  the 
part  of  the  defendant  King  or  anyone  claiming  through  or 
under  him.’ 

“This  judgment  or  order  was  registered  in  the  proper 
land  titles  office  and  a  certificate  of  title  thereon  issued  vest¬ 
ing  the  title  in  the  land  in  the  mortg.agccs. 

“It  will  be  noticed  that  while  the  person  Avho  drafted  the 
judgment  has  used  the  word  ‘foreclosed’  he  has  also  used  words 
apt  and  necessary  to  vest  the  title  in  the  mortgagees.  The 
ordinary  judgment  in  a  foreclosure  action  under  a  mortgage 
which  passes  the  legal  estate  to  the  mortgagee  is  usually  in  this 
form  (Seton): 

“  ‘It  is  ordered  that  the  defendant  A.  B.  do  from  henceforth 
stand  absolutely  debarred  and  foreclosed  of  and  from  all  equity 
of  redemption  of,  in  and  to  the  said  mortgaged  premises’;  that 
is,  the  relief  given  by  the  equity  courts  is  now  taken  away  from 
him.  There  is  nothing  here  as  to  vesting  in  the  plaintiff  the 
defendant’s  title  in  the  land,  because  the  mortgage  had  already 
passed  the  legal  estate.  In  the  Territories  it  was  necessary  to 
do  more  than  bar  the  defendant.  An  order  in  the  terms  of  a 
foreclosure  order  in  the  form  taken  from  Seton  would  not  have 
satisfied  the  registrar  or  warranted  him  in  issuing  a  certificate 
of  title.  The  judgment  had  to  vest  the  title  to  the  land  in  the 
plaintiffs,  and  that  is  the  material  and  indispensable  portion  of 
the  judgment.  The  ‘debarring  and  foreclosing’  paragraph  is 
probably  not  at  all  essential,  however  prudent  it  may  have  been 
deemed  to  insert  it." 
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In  thin  ctisc  a  foreclosure  order  had  been  made 
and  it  was  not  incumbent  on  the  learned  judge  to 
discuss  the  ])roj)riety  of  it  or  otherwise.  Had  it 
been  so,  upon  the  reasoning  so  well  set  out,  Mr.  Jus¬ 
tice  McGuire  might  have  come  to  some  more  definite 
conclusion  t  han  at  page  379: 

“Under  these  eireunistances  oik;  must  he  eiinjfnl  when  en- 
denvoriiiK  to  .apply  to  nioi't}!;!if>'es  hero  the  rules  niid  principles 
l.'iid  down,  siiy,  in  Mnghind  or  Ontario,  as  f’overninf;  tin;  rights 
of  parties  to  .a  mortgage  there.” 

The  logical  conclusion  from  the  language  of  Mr.  Jus¬ 
tice  McGuire  is  that  there  is  no  practice  and  no  ])ro- 
cedure  in  the  Supreme  Gourts  of  Saskatchewan  or 
Alberta  (then  of  the  Northwest  Territories)  for 
foreclosure  of  a  statutory  mortgage,  and,  secondljc 
that  an  enactment  declaring  that  jirocccdings  to 
foreclose  a  statutory  mortgage  shall  be  taken  "under 
the  practice  and  procedure”  of  that  court  was  nuga¬ 
tory, 

(II.)  lu  Mdiiitohd. 

There  is  not  and  never  was  in  Manitoba  any 
.section  corresiionding  to  93  (1)  of  the  Saskatchewan 
Act  or  62  of  the  Alberta  Act.  In  Williams  v.  7io.T,“ 
Richards,  J.  A.,  who  dissented  from  the  Court  of 
A]Dpeal  in  Manitoba  and  whose  judgment  was  up¬ 
held  in  the  Supreme  Court  of  Canada,  said,  at  page 
573  of  the  re])ort: 

“When  our  fir.sl  Ucdl  Propcrtii  Ad  wn.s  pa.sscd,  it  made  no 
provision  for  foreclosure  of  any  kind,  ll  expre.ssly  irrovidcd  that 
the  legal  estate  ilid  not  i)ass  to  the  mortgagee,  dire  only  rcincdv 
wliich  a  mortgagee'  possessed  under  it  was  to  ,s('ll  the  jiroperty 
under  tlie  provisions  of  the  Act .” 

And  Perdue,  J.  A.,  at  page  586,  said: 

“Before  tlie  introduction  of  this  provision  (1887  Man., 
c.  11,  §§  44,  45)  I  think  a  court  of  eepiity  could  only  enforce  the 
charge  against  the  land  created  by  a  mortgage  under  the  new 
system  as  any  other  charge,  such  as  a  registered  judgment 
might  be  enforced,  that  is  by  a  sale  of  the  land.” 

««  19  Man.  L.  R.  560. 
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And  Cameron, .).  A.,  at  page  597,  said: 

“Now  I(!(,  us  (.'XtiniiiK!  briefly  (lie  ineiiuiiig  of  (lie  words, 
'Nor  sliiill  luiytliiiip;  eoiifiiiiied  in  this  Act  affeeli  the  right  of  the 
niortgiigee  lo  foreelose  or  sell  through  niiy  eoiiipeteiit  court, 
which  right  it  is  hereliy  declared  may  lie  exercised  in  such  court.’ 
This  briuich  of  iii(|uiry  is  not  essential  to  a  determination  of 
tills  case,  hill  is  incidenlal  to  it.  What^  was  the  existing  right 
to  foreclose  ‘through  any  com))etent  court’  in  the  case  of  mort¬ 
gages  under  the  new  system  jirior  to  the  enact ment  of  the  amend¬ 
ment?  We  know  preciisely  what  a  mortgagee  is,  for  the  expros- 
,sion  ‘means  the  owner  of  a  mortgage  registered  under  this  Act’ 
section  ‘2  (c).  There  was  no  right  to  foreclose' such  a  mortgage 
through  any  competent  court  existing  jirior  to  (he  amendment, 
and,  therefore,  no  right  to  he  at'tecteil  tlierchy.” 

While  the  Manitoba  Court  of  Appeal  was  reversed  in 
the  result,  the  Supreme  Court  of  Canada  did  not 
negative  the  foregoing  statements  of  law.''^  Idington, 
J.,  at  page  11,  said: 

“Mr.  .lustice  Perdue  exiilains  (hat  under  this  registration 
system  the  mortgagee  never  has  vested  in  him  (he  legal  estate, 
never  has  and  cannot  get  more  than  a  charge  upon  the  land,  and 
then,  he  suggests,  foreclosure  never  could  I'xist  as  a  method  of 
procedure  in  regard  to  such  a  form  of  mortgage. 

“1  will  assume  that  to  he  so  without  entering  into  that 
which  is  a  wide  field  in  some  as])ects  of  it,  and  certainly  do  not 
(giestion  the  gi'iicral  jirinciple.  Si'c  the  judgment  of  Sterling, 
.1.,  in  Rc  Lloi/d,''^  at  jiagc!  307,  siieaking  for  the  court,” 
and  nothing  to  cause  doubt  on  this  statement  of  the 
law  is  found  in  any  of  the  other  judgments.  The 
subsequent  decision  of  the  Supreme  Court  in 
V.  Nalional  Trust  Company,  ante,  may,  it  is  submitted, 
be  applied  miUatis  mutandis,  substituting  “foreclosure 
under  statutory  provisions”  for  “sale  under  statu¬ 
tory  provisions,”  and  “foreclosure  through  the  courts” 
for  “sale  under  contractual  powers.”  The  decision 
there  cited  of  the  Privy  Council  in  National  Bank  of 
Australia  v.  United  Hand  in  Hand  and  Band  of 
Hope  Company, is  also  directly  in  point.  To  the 

44  S.  C.  11. 1. 

'8  (190.3)  1  Ch.  385. 

L.  R.  4  A.  C.  391. 
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same  effect  are  tlie  Australian  decisions,  holding  that 
foreclosure  of  the  statutory  mortgage  can  only  be 
effected  through  the  statutory  proceedings.’'® 

It  is  evident,  then,  that  aside  from  some  statutory 
jurisdiction  expressly  conferred,  the  courts  have  no 
power  to  grant  foreclosure  of  a  registered  statutory 
mortgage  as  such,  and  whether  or  not  the  courts  can 
now  grant  foreclosure  depends  on  the  wording  of  the 
Acts. 

(II J.)  Assumption  of  Jurisdiction  by  Courts. 

The  fact  is,  however,  that  for  years  the  courts, 
both  in  the  old  Northwest  Territories  and  to  a  lim¬ 
ited  extent  in  Manitoba,  were,  and  in  Saskatchewan 
and  Alberta  arc,  in  the  habit  of  assuming  without 
question,  presumably  because  no  question  had  ever 
been  raised,  that  the  courts  had  authority  to  make 
what  arc  called  foreclosure  orders,  vesting  the  land 
in  the  mortgagee  and  directing  the  registrar  to  cancel 
the  existing  certificate  of  title  and  issue  a  new  one  to 
the  mortgagee.  Such  orders  can  be  found  registered 
in  the  land  titles  offices,  and  foreclosure  actions  can 
be  found  scattered  through  the  reports  where  the 
jurisdiction  is  assumed.’^’- 

In  Saskatchewan  and  Alberta  the  propriety  of 
assuming,  as  do  the  courts  in  those  provinces,  that 
section  93  (1)  and  62  respectively  confer  a  jurisdiction 
in  foreclosure,  would  be  stronger  had  it  not  been 
the  case  that  there  undoubtedly  was  no  jurisdiction 
in  foreclosure  of  a  statutory  mortgage  prior  to  the 
13th  of  June,  1898,  the  date  of  the  first  enactment 
of  the  present  sections  93  (1)  (Saskatchewan)  and  62 

Grieg  V.  Ifa/son,  7  V.  L.  R,  79;  Long  v.  Tmun.  10  N.  S.  W.  L.  R.  Eq.  253. 

^  Colonial  Jnveslmenl  and  Loan  Co.  v.  King  el  al.,  5  Terr.  L.  R.  371; 
Cameron  v.  Rutledge,  2  W.  L.  R.  -173;  Gilroy  v.  Proe,  S  W.  L.  R.  777; 
Swan  V.  Wheeler,  11  W.  L.  R.  730;  Mallhew  v  McLean,  11  W.  L.  R. 
360;  Union  Bank  v.  McElroy,  11  W.  L.  R.  259;  Canada  Permanent 
Mortgage  Coiporation  v.  Jesse,  11  W.  L.  R.  295.  See,  also,  Wetmoro, 
C.  J.  {obiter),  in  C.  P.  R.  v.  Many,  S  W.  L.  R.,  at  page  775.  "The 
court,  however,  has  yet  authority  beyond  all  question  to  make 
decrees  of  foreclosure.” 
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(Alberta).  It  is  evident  that  the  draftsman  of  that 
section  assumed  that  there  was  a  jurisdiction  in  the 
courts.  Whether  or  not,  there  being  in  reality  no 
such  jurisdiction,  the  legislature  succeeded  in  estab¬ 
lishing  one  has  never  been  raised  as  a  serious  ques¬ 
tion  in  Saskatchewan  and  Alberta,  and  the  courts 
have  regularly  and  without  question  continued  to 
make  foreclosure  orders  from  that  day  to  the  present. 
In  no  case  does  it  appear  that  the  jurisdiction  of  the 
court  to  grant  such  an  order  was  ever  a  point  at 
issue. 

In  Manitoba  the  jurisdiction  in  the  courts  was 
first  doubted  in  Barnes  v.  Baird, consequent  upon 
which  the  amendments  of  1906  to  sections  108  and 
the  former  126  were  enacted  speeifically  declaring 
the  right  of  the  courts  to  exercise  jurisdiction  in  fore¬ 
closure.  These  amendments  having  been  repealed 
by  Statutes  of  1911,  c.  49,  §  7,  the  position  in  Manitoba 
is  now  back  to  what  it  was  before  1906,'  as  outlined 
in  the  preceding  eases,  except  that  the  right  of  the 
court  to  grant  such  an  order  has  been  adversely 
passed  on  by  the  courts,  has  been  declared  by  statute, 
and  the  declaration^  subsequently  repealed,  so  that 
the  lack  of  jurisdiction  of  the  courts  in  such  case  is 
now  made  quite  plain. 

The  practice  in  actions  for  foreclosure  in  the 
courts  where  the  right  is  treated  as  existing  is  not  a 
matter  for  discussion  in  such  a  book  as  the  present, 
but  for  a  work  on  mortgages  or  on  court  practice. 
Only  one  important  statutory  change  will  be  referred 
to,  that  is,  in  Manitoba  the  lengthening  of  the  period 
of  redemption  from  the  ordinary  period  of  six  months 
to  twelve  months  ([1908]  Edw.  VII  c.  13). 

(c)  Action  for  Possession. 

The  nature  of  the  action  for  possession  will  differ 
somewhat  in  the  different  jurisdictions.  Under 

”  15  Man.  L.  R.  162. 
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sections  lOG  and  108  of  the  Manitoba  Act,  possession 
by  the  first  inort}>;af!;ee  on  debiult  is  a  statiitory 
right,  tlic  first  mortgagee  being  in  the  same  position 
as  if  he  were  the  owner  of  the  legal  estate  and  the 
owner  of  the  k^gal  estate  being  eniitled  to  jiossession 
on  default.,  ilut  undei’  any  subseciuent  mortgage 
in  Manitoba,  and  in  the  other  jurisdictions,  the  action 
for  possession  is  merely  the;  enforcement  of  a  contrac¬ 
tual  right.  There  being  a  statutory  method  pro¬ 
vided  for  taking  posse, s.sion  in  Manitoba,  it  is  to  b(! 
presumed  the  coui'ts  would  not  enforce  ])ossession 
excei)t  as  ancillary  to  t  hese  ]iroceedings.  In  Saskat¬ 
chewan  by  analogy  with  tlu^  view  taken  by  them  in 
regard  to  forcadosure  the  courts  would  endeavor  to 
enforce  a  covenant  for  that  i)urposc  independently 
of  any  proceedings  undei’  the  Act;  while  in  Alberta 
there  is  no  reason  t.o  suppose  that  the  courts  would 
hc,sitatc  at,  all  to  enforce  a  covenant  for  possession 
after  default. 

(d)  Aclidii  on  the  CorciKiiit  for  Poijmciil. 

The  action  on  the  covenant  is  not  a  proceeding 
affecting  the  land,  and  consequently  is  not  subject 
to  any  limitation  as  to  jurisdiction  by  reason  of  other 
powers  in  the  Acts.  In  Saskatchewan  and  Alberta 
ap])arently  the  action  must  be  brought  in  the 
supreme  courts  of  t.hoso  provinces,  notwithstanding 
the  amount  claimed  may  otherwise  be  within  the 
jurisdiction  of  the  district  courts. 

In  one  particular  the  action  on  the  covenant  has 
given  rise  to  difference  of  judicial  opinion.  Under 
the  general  law,  after  a  foreclosure,  an  attempt  by 
the  mortgagee  to  enforce  jiajmient  under  the  per¬ 
sonal  covenant  results  in  reopening  the  foreclosure, 
that  is,  the  court  as  a  condition  of  recovery  under 
the  covenants,  permits  the  mortgagor  to  redeem  the 
mortgaged  lands,  and  if  the  mortgagee  has  so  dealt 
with  the  lands  that  he  cannot  convey  the  legal  estate 


in  tlicni  buck  io  iho  mortf^agor,  he  cannoi  focover 
at  all  on  the  covenants.  In  Colonial  Jnimlnioil  and 
Loan  Coniyamj  v.  Khi(i,“''‘  McChiirc!,  (h  J.,  in  the 
i’onner  Territorial  Su])reine  (Jourt,  held  (hat  tin; 
elTcct  of  iakiiifi;  and  refJiisterinji;  a  foreclosure  order  in 
court,  was  for  tlie  mortgagee  voluntarily  to  i)ut  him¬ 
self  in  the  ))osition  of  a  transferee  who  impliedly 
covenanted  to  indemnify  the  moi'tgagor,  and  tliereby 
abandoned  the  covenant  to  jiay,  wliich  consequently 
could  not  thei'caftcr  be  sued  on.  lie  expressed  an 
opinion  contrary  to  the  imssibility  of  reoiiening  a 
foreclosure  after  registration  thereof  under  the  Act, 
but  did  not  rest  liis  decision  thereon.  This  deci.sion 
is  in  line  with  what  has  been  held  in  a  com])arativcly 
recent  case  in  the  High  Court  of  Australia,  on  appeal 
from  the  Su])remc  Court  of  Victoria.'*  It  was  there 
held  that  after  a  statutory  foreclosure,  the  court 
could  not  compel  its  reo])cning  on  mere  cciuitable 
grounds,  but  that,  nevertheless,  the  right  to  sue  on 
the  covenant  was  no(,  necessarily  for  that  reason 
alone  extinguished.  The  fact  of  the  mortgagor  ))cing 
unable  to  o]3cn  u])  the  foreclosure,  was  held  not' to  bo 
conclusive  either  way  as  to  the  right  to  sue  on  the 
covenant,  as  tlie  court  could  still  impose  terms,  but 
examdning  various  provi.sions  of  the  Act,  which,  in  the 
Victorian  Act  as  in  the'  Canadian  Acts,  are  very 
.specific  in  placing  the  mortgagee  in  case  of  an  order 
of  statutory  foreclosure  in  the  i)osition  of  a  transferee 
— and  certainly  much  more  so  than  in  case  of  a  court 
order  in  regard  to  niiich  Colonial  Inveslnient  v.  King 
was  decided — they  arrived  at  the  conclusion  that 
there  was  nothing  to  negative  the  implied  covenant 
of  the  transferee  to  indemnify  the  transferor  against 
the  mortgage  moneys,  and  that  therefore  the  mort¬ 
gagee  could  not  sue  the  mortgagor  on  the  very 
covenant  against  which  he  had  covenanted  to  indem¬ 
nify  him. 


”  5  Terr.  L.  R.  371. 


Fink  V.  Rohvrlson,  (1907)  4  C.  L.  R.  SG4. 
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Ill  Noble  V.  Campbelt,'^^'  Hobson,  J.,  in  Manitoba, 
held  that  the  covenant  to  ])ay  was  not  extinii;uisho(l 
by  a  statutory  foreclosure,  distinguisliing  Fink,  y. 
Robertson,  supra,  on  the  general  ground  that,  followin 
Williams  v.  yio.r,’'*'  “the  principles  of  equity  in  respect 
of  mortgages  were  preserved  unall’cctcd’'  in  Manitoba 
as  was  not  the  case  in  Victoria.  Williams  v.  Box  is 
more  fully  discussed  ante,  ])ages  310-13  whore  it  was 
pointed  out  that  the  words  of  the  Manitoba  Act  upon 
which  that  case  largely  turned  have,  since  the  circum¬ 
stances  of  Noble  V.  Campbell  arose,  been  repealed. 
In  view  of  the  more  recent  decision  in  Siyiilh  v. 
National  Trust  Company  it  seems  unlikely  that  the 
Supremo  Court  would  now  extend  the  principle  of 
Williams  v.  Box  to  cover  the  Manitoba  Act  as 
amended,  and,  therefore,  in  all  probability  the  law  as 
stated  in  Colonial  Investment  Company  v.  Kmy  and 
Fink  V.  Robertson  correctly  states  the  present  law 
in  regard  to  enforcement  of  the  covenant  after  fore¬ 
closure  in  all  Canadian  jurisdictions,  namely,  that 
such  covenant  is  extinguished  upon  the  registration 
of  a  foreclosure  order. 

(o)  Appointment  of  Receiver. 

The  principles  on  which  such  an  action  will  be 
entertained  or  otherwise  are  to  be  gathered  from  the 
foregoing  discussions.  In  cases  where  the  action  is 
maintainable  the  rights  of  parties  arc  the  same  as  in 
case  of  a  mortgage  under  the  general  law. 

(4)  PROCEEDINGS  AVAILABLE  TO  MORTGAGEE 
THROUGH  REGISTRY  OFFICE. 

(a)  Summary. 

These  arc:  (I)  Entering  into  possession  and 
leasing  property.  (II)  Foreclosure.  (Ill)  Fore¬ 
closure  and  sale. 

«  IS  W.  L.  R.  591. 

«  44  S.  C.  R.  1. 
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These  will  be  considered  in  the  reverse  order. 
To  some  extent  these  different  remedies  run  con¬ 
currently  with  one  another. 

(b)  Forcclnsiiro  and  Sale. 

(I.)  In  Maniloha, 

The  earliest  Real  Propcrlu  Ad  of  Manitoba,  that 
is,  the  Act  of  1885,  contained  provision  for  sale  only, 
by  the  mortgagee,  corresjionding  substantially  with 
sections  109  and  110  of  the  present  Act,  with  this 
important  exception,  that  the  sale  was  subject  to 
such  conditions  as  the  mortgagee  might  think  fit,  the 
mortgagee  haying  entire  control  over  the  proceedings 
and  not  requiring  any  directions  from  the  registrar, 
except  that  the  registrar  general  on  summary  appli¬ 
cation  ex  parte  might  direct  the  manner  of  service  on 
a  mortgagor  or  incumbrancer  who  could  not  bo 
found.  The  Act  of  1889,  52  Viet.  c.  IG,  introduced 
proceedings  for  foreclosure,  subsequent  on  abortive 
proceedings  for  sale,  in  substantially  the  same  manner 
as  now  provided.  The  next  important  change  in  the 
proceedings  was  the  Act  of  1900,  which  cast  the  Act 
into  its  present  shape  and  directed  the  sale  to  bo 
subject  to  such  conditions  as  the  registrar  might 
think  fit. 


(II.)  Jn  Alberta  and  Saskaicheivan. 

The  present  provinces  of  Alberta  and  Saskat¬ 
chewan  were  subject  to  The  Territories  Real  Property 
Act  of  18S6,  and  The  Land  Titles  Act  1894,  until  the 
taking  effect  of  the  new  Acts  of  the  provinces  in 
September,  1906.  The  Territories  Real  Property  Act, 
being  49  Viet.  c.  26  (Dom.),  provided  for  a  method  of 
sale  the  characteristic  of  which  Avas  that  all  the  steps 
had  to  be  taken  under  the  close  supervision  of  a 
judge.  There  was  from  the  first  a  proceeding  for 
obtaining  foreclosure  order  upon  an  abortive  sale, 
such  proceeding  being  almost  identical  with  the 
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I)i’()sciit  ])r()(!('t’dinfi;  for  forcoloaure  uiitkir  the  HtiMkal- 
clicwuii  Aoi,  oxcopt  tluit  tlio  appliontioii  wan  tnade 
to  a  judge  aH  persona  desiipmta  under  the  Act  and  not 
to  th(!  registrar.  These  ])rovisions  were  carried 
forward  into  The  Land  Titles  Act  hS!)/i,  hut  were 
rep(!aled  in  lotu  by  (1898)  01  Viet.  e.  32  (Jioin.),  and  a 
new  secition  enacted,  being  tlie  present  02  of  the 
Alberta  Act,  and  93  (i)  of  the  Saskatchewan  Act 
(butreatling  shall  for  inayin  the  latter  Act).  So  far  as 
Alberta  is  concerned  no  subsequent  Act  has  been 
passed  r(v('s(ablishing  anything  in  the  nature  of  sale 
proce('dings  under  the  Act,  but^  in  Saskatchewan  by 
]9t)8-t)9,  c.  9,  proce('dings  for  sah;  and  foreclosure 
thremgh  the  land  titles  otlice  were  re-cstablisluHl,  the 
distinguisliing  charactc'ristic  as  compared  with  its 
predecessor  being  that  the  registrai'  and  Jiot  a  judge 
was  tlic  supervisor  of  the  proceedings. 

The  history  of  .sale  and  foreclosure  proceedings 
under  tlai  present  I^oniinion  Act  corrcsj)onds  iden¬ 
tically  with  that  under  the  Alberta  Act. 

(III.)  Applicdtiou  to  on  Rajiatcr  irlicn  Land  is 

Rronulit  Under  Act. 

It,  has  been  held  in  Australia  that  the  statutory 
procecalings  for  sale*  and  foreclosure  do  not  aj^ply  to 
mortgages  on  the  register  at  the  time  the  land  is 
brought  under  the  Act,  and  to  which  the  first  certi¬ 
ficate  of  title  is  mad(!  subject.”  There  a  mortgagee 
])urporte(l  to  sell  under  .a  power  in  the  mortgage,  and 
then  applied  for  foreclosure  which  was  refused  on  the 
ground  that: 

"There  i.s  1)0  i)r()vi,<ioii  in  the  Act  eiiiililiiif?  such  a  mortgagee 
to  foreelose  under  tlie  proeedure  jireserilied  liy  the  Act  for  forc- 
elo.siire  ol  mortgages  under  tlie  .\et  or  enaliling  the  commis¬ 
sioner  to  mak(‘  the  order  applied  for;  and  seeliuii  1.3.5  of  the 
Act  assumes  that  Ix'fore  a  mortgage)*  can  heeomo  a  r(‘gi.stercd 
proprietor  on  foreclosure  of  hind  under  the  Act,  subject  to  a 

■■  In  re  Smith,  15  A.  L.  'I'.  S.j. 
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mortgage  under  general  law,  he  has  first  to  foreclose  under 
general  law.” 

The  question,  however,  is  not  one  of  practical  im¬ 
portance  in  the  Canadian  jurisdictions,  as  in  Mani¬ 
toba  the  proviso  to  section  S3  expressly  extends  the 
proceedings  under  the  Act  to  such  cases;  and  in 
Saskatchewan,  where  registration  under  the  Torrens 
Act  has  been  compulsory  since  the  1st  of  January, 
1887,  the  lapse  of  time  has  for  practical  purposes 
disposed  of  any  mortgages  to  be  found  on  land  now 
brought  under  the  Act  for  the  first  time,  under  which 
a  mortgagee  might  possibly  proceed. 

(IV.)  Procedure. 

(aa)  General  Rule. 

It  may  be  laid  down  as  a  basic  principle  in 
discussing  the  statutory  remedies  of  sale  and 
foreclosure,  that  the  sections  enacting  them  arc 
interpreted  strictlj"  and  must  be  closely  followed: 

“The  .strictest  procedure  is  intended  to  he  followed  in 
regard  to  foreclosure.”"^ 

(bb)  Notice — Parlicx. 

The  proceedings  are  set  in  motion  by  a  notice 
given  by  the  mortgagee.  For  form  of  notice  sec 
Form  3,  App.  C.  The  direction  to  the  parties 
required  to  be  served  is  usually  at  the  head  of  the 
notice,  though  there  is  nothing  in  the  Act  requiring 
that  every  copy  of  the  notice  shall  be  directed  to 
all  the  parties.  These  parties  are : 

(a)  The  mortgagor,  his  executors  or  adminis¬ 
trators.  There  is  no  provision  in  the  Acts  for  the 
appointment  of  an  administrator  ad  litem.  In 
Manitoba,  under  section  43,  the  registrar  has  power 
to  grant  an  order  for  service  as  therein  provided 
where  notice  is  required  and  it  appears  that  the 
party  who  should  get  the  notice  has  been  dead  for 

■s  7?i  re  Rw/Ort,  27  V.  L.  R.  437. 
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the  space  of  one  year  and  no  will  for  liis  estate  has 
been  proved.  In  Saskatchewan,  _  the  inort}>;agcc 
finding  any  of  the  parties  to  h's  notice  dead  with  no 
administration  or  probate  taken  out,  ^  is  blocked 
unless  he  can  persuade  some  person  so  entitled  to  take 
out  admini.stration;  or  the  mortgagee' may  himself 
take  such  administration  as  a  creditor,  when,  it  is 
submitted,  he  may  add  his  cost  of  so  doing  to  the 
mortgage  account,  or  failing  either  of  these  courses 
he  may  resort  to  court  proceedings. 

(b)  Assigns  of  the  mortgagor.  In  case  the 
original  mortgagor  has  sold  the  mortgaged  prop¬ 
erty  he  docs  not  require  to  bo  served  with  notice, 
but  the  new  registered  owner  must  be  served.  The 
statutory  requirement  is  for  service  on  the 
mortgagor,  his  executors,  administrators  or  assigns, 
not  and  assigns.'®  The  proceeding  in  the  registry 
office  is  strictly  one  for  making  title  only,  and 
the  registrar  is  not  concerned  with  anything  but  the 
title  to  the  land.  A  mortgagor  who  has  sold  the 
equity  of  redemption  is  not  entitled  to  redeem,  nor  is 
he  a  party  to  a  foreclosure  action.®®  He  has,  there¬ 
fore,  no  interest  in  the  land,  and  whatever  his  rights 
may  be  where  he  has  had  no  notice  in  case  of  being 
subsequently  sued  on  the  covenant,  the  business  of 
the  registrar  is  to  assure  the  title  only,  and  not  to 
protect  the  mortgagor  personally  in  circumstances 
which  may  or  may  not  arise.  This  practice  has  been 
approved  on  appeal  from  a  registrar  by  the  master 
of  titles  in  Saskatchewan.®^  The  mortgagee,  how¬ 
ever,  if  he  wishes  to  preserve  intact  his  covenant 
against  the  original  mortgagor  in  such  case,  should 
serve  him  with  the  notice. 

See  BarllcU  v.  JvU,  28  Gr.  140,  for  construction  of  a  direction 
where  the  word  was  “and.” 

Coote,  on  Mortgages,  7th  Ed.,  page  1027:  Kinnaird  v.  Trollope,  39 
Ch.  D.  636;  Forsler  v.  Ivey,  2  O.  L.  R.  480. 

Re  Rowan  lo  Trust  and  Loan  Company  Mortgage,  Milligan,  Master  of 
Titles,  March  10, 1910. 
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(c)  Every  other  person  appearing  at  the  time  of 
the  filing  of  the  notice  in  the  land  titles  office,  to 
have  any  mortgage,  incumbrance  or  lien  upon,  or 
estate,  right  or  interest  in  or  to  the  land  subsequent 
to  the  first  named  mortgage.  The  holders  of  a 
certificate  of  judgment,  or  execution  creditors 
against  the  registered  owner,  arc  entitled  to  be 
served  under  this  heading.  Caveators  are  also 
served,  notwithstanding  that  they  have  not  under 
the  Acts  any  interest  in  the  land  and  ''as  to 
the  land  itself  are  in  no  better  position  than  any 
other  simple  contract  creditor  of  the  mortgagor.”®- 
The  registrar  will  not  assume  that  the  caveator’s 
interest  claimed  in  the  caveat  is  not  such  as  gives 
him  a  right  to  redeem.  A  mere  covenantor  in  the 
mortgage  is  not  entitled  to  notice,®®  and  the  omission 
of  such  notice  in  itself  would  appear  not  to  release 
the  covenantor,  but  the  mortgagee  selling  is  liable  to 
him  for  the  full  value  of  the  property.®* 

(cc)  Notice — Form  of. 

The  notice  is  not  necessarily  a  formal  document, 
but  for  greater  certainty  in  practice  it  is  usual  to 
adopt  the  form  set  out  in  Appendix  C  (No.  3). 
This  form,  in  addition  to  notifying  the  parties  of  the 
intention  to  sell  covers  also  the  intention  to  exercise 
all  other  powers  which  may  be  exercised  upon  such 
notice,  and  further  contains  the  declaration  of  inten¬ 
tion  to  apply  for  foreclosure,  in  case  the  sale  be  abor¬ 
tive.  The  notice  may  be  signed  by  the  party,  or 
in  practice  is  accepted  when  signed  by  the  solicitors 
of  the  party;  there  being  nothing  “cither  in  the 

Gilhcrl  V.  Reeves  &  Co.,  4  S.  L.  R.  97  (full  court). 

Re  Emjnrc  Loan  Co.  and  Young’s  Mortgage,  Master  of  Titles  (Sask.), 
Febru.ary  9,  1911,  affirmed  by  the  full  court,  July  17,  1911, 
unreported. 

Martin  v.  Hall,  25  Gr.  471. 
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language  or  in  the  body  of  the  statutes  which  showed 
that  a  personal  act  was  intended.”*”' 

(del)  Notice— Filing  of. 

The  notice  requires  to  be  filed  with  the  registrar, 
but  nothing  is  stated  in  the  Acts  as  to  the  time  at 
which  the  notice  must  be  filed.  The  notice  is  not 
intended  to  pass  any  estate  or  interest  in  the  land, 
and  its  validity,  therefore,  is  not  governed  by  those 
sections  of  the  Acts  which  enact  that 
"no  instrument  until  reRistered  shall  be  effectual  to  pass  any 
estate  or  interest  in  the  land."  ““ 

The  effect  of  filing  the  notice  is  to  close  the  list  of 
subsequent  incumbrancers  who  must  be  served,  and 
in  view  of  that  effect  of  filing  it  is  wise  on  the  part  of 
the  mortgagee  to  file  at  once  on  beginning  proceed¬ 
ings.  The  practice  of  the  registrars  is  also  to  insist, 
as  far  as  possible,  on  filing  as  the  beginning  of  the 
proceedings.  There  is,  however,  in  Saskatche\vah, 
an  informal  regulation  that  a  notice  filed  within 
thirty  days  of  serving  Avill  be  considered  to  be  prop¬ 
erly  filed. 


(ce)  Notice — Service  of. 

The  notice  requires  to  be  personally  served,®’’ 
but  in  case  of  impossibility  the  registrar  is  given  a 
discretion  to  direct  otherwise.  He  has  a  general 
power  under  section  113  (a)  Manitoba,  and  93  (7) 
Saskatchewan,  to  order  substitutional  service  in 
case  any  person  requiring  to  be  served  cannot  after 
due  diligence  be  found.  Such  an  order  is  granted 
upon  similar  evidence  to  that  which  would  be 
required  to  obtain  such  an  order  in  court.  The  notice 
not  being  the  command  of  the  King,  nor  of  any  trib¬ 
unal  purporting  to  exercise  authority,  no  question 

“  Sco  Maxwell,  Interpretation  of  Statutes,  4th  Ed.,  page  110,  and  cases 
there  cited;  McDonald  v.  Rowe,  3  V.  R.  143. 
s»  Man.  83;  Sask.  64,  67. 

Man.  113  (a);  Sask.  93  (7). 
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of  the  propriety  of  service  out  of  the  province  in 
which  the  land  lies  arises. 

The  notice  may  be  served  on  a  party  wherever 
he  can  be  found.  Where  a  minor  or  person  of  unsound 
mind  is  to  bo  served,  his  guardian  may  be  served 
(Man.  §  164;  Sask.  §  160X  or  if  ho  have  none, 
in  Manitoba  the  district  registrar  may  appoint  the 
official  guardian  ad  litem  or  other  person  as  guardian 
upon  whom  service  may  effectively  be  made,  and  in 
Saskatchewan  the  court  or  judge  may  appoint  a 
guardian  for  the  purpose  oif  the  proceedings.  These 
provisions  will  supersede  the  old  law  under  which  it 
was  no  objection  to  a  service  of  a  notice  that  a  part}'’ 
who  receives  the  notice  may  be  an  infant  or  of 
unsound  mind  or  otherwise  incapable  of  understanding 
it.  In  Bartlett  v.  Jull,^^  Spragge,  C.,  said: 

“I  find  no  case  in  which  it  has  been  held  or  in  whicli  it  has 
been  contended,  that  where,  by  the  terms  of  the  contract, 
notice  is  reciuired  to  be  given,  notice  will  be  dispensed  with 
because  the  person  to  whom  it  is  intended  to  be  given  is  not  of 
capacity  to  understand  it.  It  does  not  follow  from  the  heir  in 
this  case  b<;ing  so  young,  that  the  placing  of  a  proper  notice  in 
his  hands  directed  to  him  as  heir-at-law  would  necessarily  have 
been  an  idle  form.  It  might  have  drawn  the  attention  of  the 
child’s  mother,  who  was,  I  apprehend,  his  guardian  in  socage, 
to  his  rights  and  to  her  duties  in  that  relation;  but  whether 
practically  useful  or  not  it  was  a  something  without  the  doing 
of  which  the  mortgagee  had  not  the  power  to  sell.” 

It  is  a  common  practice  to  insert  in  mortgages  direc¬ 
tions  customary  and  effectual  under  the  former 
system  of  conveyancing  providing  for  service  of  the 
notice  being  effectual  by  the  performance  of  specific 
actions,  such  as  by  posting  a  copy  of  the  notice  on 
the  land.  While  it  is  submitted  that  the  registrar  is 
entitled  to  read  these  provisions  as  suggestive  in 
giving  directions  when  required  by  reason  of  their 
having  been  the  agreement  of  the  parties,  neverthe¬ 
less  the  sections  of  the  Acts 


28  Gr.  140. 
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“contain  a  code  that  k  *  h.  reriuiroil  to  bo  followed 
in  realizing  under  any  power  of  sale,  in  a  mortgage  of  land 
under  tlio  Act,  wliethor  that  power  remains  undisturbed  by 
express  declaration  m  the  instrument  or  is  ‘modified’  by  such  a 
declaration.  The  intent  of  the  Act  to  hold  statutory  control 
over  exorcise  of  such  powers  is  shown  (in  Manitoba)  by  the  fact 
that,  where  a  mortgage  provides  for  a  sale  without  notice, 
section  110,  nevertheless,  safeguards  the  owner  against  abuse 
of  such  provisions  by  requiring  an  order  of  the  district  registrar 
to  be  got  allowing  the  sale. 

“Except  where  otherwise  permitted  by  the  Aot  itself,  as  in 
the  provisions  allowing  foreclosure  by  sale  or  court  process, 
compliance  with  the  statutory  procedure  seems  to  me  indis¬ 
pensable  to  valid  sale  of  the  land  under  the  power.’’®*' 

And  in  Australia,  where,  on  a  sale  under  power, 
notice  was  seped  on  the  mortgagor,  but  not  on  the 
registered  assignee,  Holroyd,  J.,  said: 

“The  Act  controls  the  instrument  of  mortg.age.  You  can¬ 
not  dr.aw  up  a  mortgage  so  as  to  control  the  Act.  The 
strictest  procedure  is  intended  to  be  followed  in  regard  to  fore¬ 
closure.’’*"' 

That  part  of  the  judgment  of  the  Privy  Council  in 
National  Bank  of  Australia  v.  United  Hand  in  Hand,'^^ 
in  which  they  approved  a  covenant  in  the  mortgage 
as  shortening  the  time  for  service  of  the  notice  is  not 
in  point,  as  under  the  Victorian  Act,  upon  which  that 
case  was  decided,  the  parties  are  expressly  permitted 
to  fix,  in  the  contract,  the  length  of  default  permitted 
md  the  length  of  notice  required.  In  Saskatchewan, 
indeed,  that  part  of  the  reasoning  of  Richards,  J.  A., 
in  Smith  v.  National  Trust,  supra,  in  which  he  deter¬ 
mines  that  the  execution  of  the  power  of  sale  may  not 
be  modified  by  declaration  in  the  mortgage,  arguing 
from  the  insertion  of  the  proviso  to  subsection  110,  is 
not  applicable,  as  there  is  no  such  proviso  to  the 
corresponding  section,  93  (3),  while  on  the  other 
hand,  the  statutory  power  of  sale  is  expressed  only 
to  arise  where  there  is  a  contractual  power  of  sale  in 


Smith  V.  National  Trust,  17  W.  L.  R.  354;  Richards,  J.  A.,  at  page  363. 
®  IriT^  Btirlon^  27  V.  L.  R.  437,  at  page  441,  and  see  an/e  page  285. 

“  L.  R.  4  A.  C.  391,  at  page  407. 
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the  mortgage  (section  93  (2),  and  is  expressed  to  be 
pursuant  to  that  power  of  sale  (section  93  (3).  The 
fact,  however,  of  the  Saskatchewan  Act  making  the 
statutory  power  of  sale  depend  on  the  covenant  in  the 
mortgage  sccnis  merely  to  be  to  require  such  a  cove¬ 
nant  as  a  peg,  as  it  were,  upon  which  to  hang  the 
proceedings.  Once  a  covenant  for  sale  n  favor  of 
the  mortgagee  is  found  in  the  mortgage,  no  matter 
how  simple  or  how  comprehensive  the  terms  may  be 
in  which  it  is  expressed,  tlic  intention  of  the  Act 
appears  to  be,  as  in  Manitoba,  to  carry  out  the  sale 
under  the  terms  of  the  Act  and  under  the  direction 
of  the  registrar.  In  only  one  ease  is  any  direct 
reference  made  in  the  Act  to  the  provisions  of  the 
mortgage  as  determining  the  details  of  carrying  out 
the  power;  that  is  in  section  93  (2),  which  provides 
for  lengthening  the  period  of  default  before  notice 
if  such  period  be  lengthened  in  the  mortgage,  and 
section  93  (3),  which  provides  for  lengthening  the 
time  for  continuation  of  default  after  the  notice, 
if  so  provided  in  the  mortgage.  But  these 
two  specific  references  to  the  mortgage  provisions 
would  indicate  that,  otherwise,  these  provisions  are 
of  no  avail.  It  is  evident,  therefore,  that  section  157 
of  the  Manitoba  Act  and  section  167  of  the 
Saskatchewan  Act  declaring  that 
“every  covenant  and  power  declared  to  be  implied  in  any 
instrument  by  virtue  of  this  Act  may  be  negatived  or  modified 
by  express  declaration  in  the  instrument,” 
do  not  apply  to  the  power  of  sale  proceedings  under 
the  Acts.  The  same  section,  moreover,  was  also  in 
the  Australian  Act  when  In  re  Burton,  ante,^°  was 
decided. 

The  notice  cannot  be  served  before  the  expira¬ 
tion  of  one  month  after  default,  and  service  of 
notices  in  connection  with  any  mortgage  is  only 
complete  when  all  the  necessary  parties  have  been 

27  V.  L.  R.  437,  at  page  441;  and  see  aiite  page  2S6. 
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served,  and  time  begins  to  run  in  favor  of  the  mort¬ 
gagee  from  tlic  date  of  the  last  service.  After  that 
date  the  mortgagee  must  wait,  one  month  in  Mani¬ 
toba,  and  two  months  in  Saskatchewan,  before 
selling.  The  sale  is  presumably  the  actual  sale  of 
the  property,  and  does  not  include  all  the  prelimi¬ 
naries  of  the  sale.  But  nevertheless,  the  practice  is 
the  same  as  has  been  the  case  in  Ontario  in  proceed¬ 
ings  under  the  general  law  by  reason  of  the  statutory 
provision  there  that 

“in  order  to  prevent  the  making  of  unnecessary  and  vexatious 
costs  in  respect  of  mortgages  *  *  *  where  pursuant  to  any 
condition  or  proviso  contained  in  a  mortgage  there  has  been 
given  a  demand  or  notice,  cither  requiring  payment  of  tlie 
moneys  or  any  part  thereof  secured  by  such  mortgage  or  declaring 
an  intention  to  prc'  ced  under  ancl  exercise  the  power  of  sale 
contained  in  such  mortgage,  no  further  proceedings  and  no 
action  either  to  enforce  such  mortgage  *  *  *  shall  until 
after  the  lapse  of  the  time  at  or  after  which  according  to  such 
demand  or  notice  payment  of  the  moneys  is  to  be  made  or  the 
])ower  ol  sale  is  to  l)e  exerciised  or  proceeded  tinder,  bn  com¬ 
menced  or  taken,  etc.”‘'- 

Undcr  that  section  it  was  held  that  advertising  was 
a  proceeding  and  could  not  be  carried  on  during  the 
period.  “ 


(If)  Directions  and  Conditions. 

At  the  expiration  of  the  period  prescribed  in  the 
notice  for  default  continuing,  the  mortgagee  applies 
to  the  registrar  for  direction  for  sale.  It  is  usual  for 
the  mortgagee’s  solicitor  to  submit  directions, 
conditions  of  sale  and  poster  in  draft  form.  Sug¬ 
gested  forms  will  be  found  in  Appendix  C  (Nos. 
4,  5  and  0).  The  registrar  revises  these  ’n  his 
discretion  to  suit  the  particular  case,  the  sale  being- 
subject  to  such  terms  and  conditions  as  the  district 
registrar  may  think  tit.  The  discretion  thereby 
allowed  to  the  registrar  is  a  “judicial  discretion 

«  a.  .s.  O.  1897,  c.  12],  g  81. 

”  V,  Brown,  20  0. 1{.  105. 
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regulated  according  to  the  known  rules  of  law  and 
not  a  mere  whim  or  caprice  of  the  person  to  ^^'hom  it 
is  given  on  the  assumption  that  ho  is  discreet.’'®'* 
"In  other  words,  while  cain’ico  is  excluded  the  judges 
must  exercise  their  own  discretion  with  regard  to  its 
object  and  the  known  rules  of  law  and  not  merely 
copy  the  decisions  of  others."®'’ 

In  order,  therefore,  to  fully  understand  the 
method  of  sale  under  the  Acts  reference  should  bo 
made  to  the  practice  under  the  general  law  of  mort¬ 
gage  sales  as  set  out  in  works  on  mortgages. 

In  Manitoba  the  registrar  may  if  provided  in 
the  mortgage,  but  apparently  not  otherwise,  direct 
a  sale  without  notice. 

In  prescribing  conditions  the  general  duty  of  a 
mortgagee  selling  under  power  of  sale  should  be 
regarded; 

“While  the  cases  show  that  the  mortgagee  or  assignee  of 
the  mortg.agee  is  not  a  trustee  for  tlie  mortgagor,  yet  they  show 
th.at  the  power  oj  sale  ought  to  bo  exorcised  with  duo  regixrd  to 
the  mortgagor’s  interests,  and  the  sale  ought  to  be  made  in  the 
manner  that  it  would  be  made  by  a  roasonaijly  prudent  man 
selling  his  own  irroperty.”''”’ 

The  mere  fact  that  a  condition  may  be  conceived  to 
be  such  as  might  depreciate  the  price  is  not  con¬ 
clusive  that  the  condition  is  improper,  if  it  be  such  as 
a  prudent  vendor  selling  his  own  property  might 
insert.  Where  there  was  a  condition  of  sale  entitling 
the  vendor  to  rescind  the  contract  in  case  he  should 
be  unwilling  or  unable  to  answer  any  requisition, 
Vico  Chancellor  Kindersley  said : 

“Now  let  us  consider  what  are  the  rights  of  a  mortgagee 
under  a  power  of  sale,  more  especially  when  the  mortgage  has 
given  him  an  express  power  to  sell  under  such  special  conditions 
as  he  may  think  fit.  I  am  not  disposed  to  say  that  any  con¬ 
dition,  whatever  be  its  nature,  would  be  justified  under  this 

Encyclopaedia  Laws  of  England,  2nd  Ed.,  Vol.  4,  page  610. 

Sharpy.  Wakefield,  (1891)  A.  C.  173;  Pallullo  v.  Town  of  Orangeville, 

31  0. 11.  194;  Brown  v.  Dean,  (H.  L.)  79  L.  J.  K.  B.  690. 

^  Hnson  v.  Haddington  Isla7id  Quarry  Co.,  16  W.  L.  K.  (B.  C.)  226; 

Warner  v.  Jacobs,  20  Ch.  D.  220. 
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special  power;  but  I  do  say  that  tlio_  effect  of  the  power 
is  that  any  condition,  whctlier_  special^  or  not,  tliat  a 
prudent  and  reasonable  owner,  selling  in  his  own  right,  would 
impose,  is  a  condition  justified  by  this  power. 

“Now,  even  without  that  special  clause  in  the  power,  what 
are  the  relative  imsitions  of  the  mortgagee  and  the  mortgagor 
when  the  mortgagee  is  selling?  A  mortgagee  is  certainly  not  a 
more  trustee;  he  stands  in  a  very  different  position;  hp  has 
his  rights,  viz.,  a  beneficial  interest  in  realizing  the  security  so 
as  to  get  his  princip.'d,  interest  and  costs.  It  is  that  the  court 
will  not  allow  him  to  exercise  that  right  without  a  duo  regard  to 
the  interest  of  the  mortgagor;  and  the  interest  of  the  mortgagor 
requires  that  the  sale  shall  take  pl.acc  as  beneficially  for  the 
mortgagor  as  if  he  were  himself  selling.  This,  however,  must 
be  borne  in  mind,  that  though  of  course  the  object  of  the  mort¬ 
gagor  is  to  realize  the  largest  amount  that  can  bo  got,  yet  it  does 
not  follow  that  conditions  of  sale,  the  effect  of  which  would  be 
to  obtain  the  largest  possible  amount  at  the  sale,  are  always  the 
best  for  the  mortgagor;  for  they  may  bo  such  that,  after  selling 
at  a  good  price,  immense  expenses  may  afterwards  occur,  and 
after  you  may  fail  in  enforcing  the  contract,  which  would  bo  to 
the  detriment  of  the  mortgagor.  It  docs  not  follow,  therefore, 
that  because  the  conditions  do  to  some  extent  tend  to  depreciate 
the  price  that  Avill  be  offered  at  the  sale,  they  arc  conditions  that 
arc  really  to  the  detriment  of  the  mortgagor.  If  such  con¬ 
dition  as  this  were  to  the  detriment  of  a  mortgagor,  it  would  be 
equally  so  when  the  absolute  owner  is  selling;  and  yet  we  find 
that  it  is  in  practice  a  very  ordinary  and  reasonable  condition 
for  an  absolute  owner  to  introduce  in  his  condition  of  sale,  and 
one  that,  without  saying  all  conveyancers,  but  at  any  rate  many 
leading  conveyancers,  consider  extremely  proper  to  be  intro¬ 
duced  ^vhcn  a  mortgagee  is  selling  under  a  power.  The  strong 
impression  upon  my  mind  is  this,  that  the  question  is  not 
simply  whether  such  a  condition  may  tend  to  diminish  the  num¬ 
ber  of  buyers,  or  the  sum  which  any  bidder  may  be  disposed  to 
give;  but  whether  it  would  tend  to  the  detriment  of  the  mort¬ 
gagor  or  of  an  absolute  owner,  or  bo  prudent  in  any  absolute 
owner.  If  it  would  be  prudent  in  an  absolute  owner,  it  is  not 
imprudent  as  affecting  a  mortgagor. 

It  is  to  bo  kept  in  mind,  however,  that  it  is  the 
mortgagee  who  sells  and  not  the  registrar.  In  case 
of  difference  in  practice,  the  proceedings  by  a  mort- 


Falkner  v.  The  Equilahlc  Reversionary  Soeiely,  4  Drew.  352,  28  L.  J. 
Ch.  132.  See,  also,  Hobson  v.  Bell,  2  Be.av.  17;  Kershaw  v.  Kalow,  1 
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gagcG  under  power  of  sale  are  followed  in  preference 
to  the  practice  under  proceedings  in  court,  where 
it  is  an  official  appointed  by  the  court  for  the  purpose 
who  sells.  Thus  in  a  sale  by  the  court  where  the 
ordinary  practice  is  to  appoint  a  third  party  to  con¬ 
duct  the  sale  as  an  officer  of  the  court  for  the  purpose, 
the  mortgagee  may  bid  at  the  sale  though  not  if  the 
plaintiff  himself  has  the  conduct  of  the  sale;”®  or  the 
court  may  fix  the  reserve  bid  or  upset  price  at 
sufficient  to  cover  the  claim.®®  But  in  sale  proceed¬ 
ings  by  the  mortgagee  he  cannot  under  any  circum¬ 
stances  bid  nor  can  his  solicitors  or  agent,  nor  can 
the  registrar  authorize  him  to  do  so.^®“  In  Farrars 
V.  Farrars,  Limited,  supra,  it  was  said : 

“A  sale  by  a  person  to  himself  is  no  sale  at  all,  and  a  power 
of  sale  docs  not  authorize  the  donee  of  the  power  to  take  the 
property  subject  to  it  at  a  price  fixed  by  himself,  even  although 
such  price  be  the  full  value  of  the  property.  Such  a  transaction 
is  not  an  exercise  of  the  power  and  the  interposition  of  a  trustee, 
although  it  gets  over  the  difficulty  so  far  as  form  is  concerned, 
does  not  affect  the  substance  of  the  transaction.” 

The  mortgagee  may  fix  a  reserve  bid,  and  the  better 
practice  is  on  the  sale  to  have  it  produced  in  a  sealed 
envelope,  which  envelope  is  opened  after  the  bidding 
is  concluded,  and  if  the  highest  bid  has  not  reached 
the  reserve  bid,  the  property  will  then  be  put  up 
again,  beginning  at  the  reserve  bid.  The  fixing  of 
this  reserve  bid  does  not  appear  to  be  a  matter  for 
the  registrar.  The  mortgagee  is  entitled  to  realize 
his  debt  out  of  the  property,  and  is  not  required  to 
fix  the  reserve  bid  by  reference  to  the  value  of  the 
property.  The  registrar's  duty  is  to  see  that  the 

Ramsay  v.  McDonald,  8  P.  R.  283;  Taylor  v.  Sharpe,  3  Man.  L.  R.  4; 

Ilalsled  V.  Conklin,  3  Man.  L.  R.  8;  Cumings  v.  Semcrad,  8  W.  L.  R. 

(Alta.)  C44. 

03  Fox  V.  Hunter,  12  W.  L.  R.  (Alta.)  87. 

National  Bank  of  Australia  v.  United  Iland-in-Hand  Co.,  L.  R.  4  A.  C. 

391;  Farrars  v.  Farrars,  Ltd.,  40  Ch.  D.  395;  Orme  v.  Wright,  3  Jur. 

19:  Whitcomb  v.  Minchin,  5  Madd.  91;  In  re  Bloye’s  Trusts,  1  Mac. 

and  G.  488;  Lawrence  v.  Galsworthy,  3  Jur.  N.  S.  1049;  Martinson  v. 

Clowes,  21  Ch.  D.  857;  Henderson  v.  Aslwood,  (1894)  A.  C.  150; 

Parnell  v.  Tyler,  2  L.  J.  Ch.  N.  S.  195. 
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sale  is  conducted  fairly  and  openly  under  reasonable 
conditions,  and  having  done  that  the  mortgagee 
may  sell  below  his  claim  and  costs  if  he  wishes  to. 
If  he  thereby  directly  or  indirectly  gains  an  advan¬ 
tage,  the  sale  may  be  set  aside;  while  on  the  other 
hand,  if  he  sets  tlie  reserve  bid  above  his  claim  and 
costs,  and  the  bids  run  above  his  claim  and  costs,  but 
not  to  the  amount  of  the  reserve  bid,  the  mortgagee 
thereby  deprives  himself  of  the  opportunity  of  mak¬ 
ing  an  application  for  foreclosure  based  on  such 
abortive  sale.  It  is  doubtful  whether  the  cost  of  a 
sale  abortive  for  such  reason  would,  as  between  the 
mortgagor  and  mortgagee,  bo  chargeable  to  the 
mortgage  account,  although,  as  a  general  rule,  the 
mortgagee  is  entitled  to  the  costs  of  sale  proceedings 
taken  reasonably  which  prove  abortive. 

The  practice  in  court  proceedings  is  to  sell  sub¬ 
ject  to  all  prior  incumbrances,  including  taxes,  seed 
grain_  liens  and  any  other  such  charges.^”-  This 
practice,  however,  is  not  generally  adopted  in  the 
registry  offices  where  the  view  is  taken  that,  so  far 
as  possible,  to  avoid  the  reluctance  of  tlic  buyer 
which  necessarily  accompanies  uncertainty,  the  bid¬ 
ding  should  be  on  a  basis  of  a  title  free  of  incum¬ 
brances.  An  exception  is  necessarily  made  in  the 
ease  of  a  prior  registered  incumbrance,  but  so  far  as 
possible  the  amounts  of  such  incumbrances  should 
be  stated. 

The  conditions  and  poster  and  newspaper  adver¬ 
tising  should  bo  such  as  to  give  fair  notice  of  the  sale. 
The  usual  practice  under  sale  proceedings  is  to 
advertise  for  three  or  four  Aveeks  once  a  week,  and 
to  fix  a  date  a  week  or  two  after  the  last  adver¬ 
tisement.  There  is  no  fixed  rule  as  to  where  the 
advertising  should  be  done,  the  general  principle 

Cameron  1  Man.  L.  R.  242;  Farm  v.  Lacy,  Hartland  &  Co., 

Canada  Permanent  Mortgage  Corporation  v.  Martin,  2  S.  L.  R.  472; 

Moritz  V.  Christopher.ion,  IS  W.  Ij.  R.  63. 
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being  that  the  property  should  be  advertised  where 
the  advertisement  would  best  reach  that  section  of 
the  public  liable  to  buy  the  property  being  sold. 

The  registrar  has  power  under  the  Acts  to 
authorize  ai)rivate  sale  at  the  beginning,  but  except  in 
very  excei)tional  circumstances  the  registrar  will 
not  depart  from  the  long  established  ])ractico  of, 
in  the  first  place  at  least,  allowing  the  fullest  oppor¬ 
tunity  of  purchase,  so  as  to  avoid  so  far  as  possible 
a  sale  at  an  under  value. 

The  approval  of  conditions  by  the  registrar  and 
the  directions  of  sale  given  by  him  should  not  be 
considered  in  effect  as  analogous  to  an  order  of  the 
court,  so  as  to  make  invalid  anything  done  otherwise 
than  in  strict  accordance  with  the  order.  In  Mani¬ 
toba  the  practice  was  at  one  time  for  the  mortgagee 
to  sell  first,  and  bring  in  his  proceedings  completed 
to  the  district  registrar  subsequently,  relying  on 
their  being  reasonable  and  in  general  conformity 
with  the  practice  of  the  registry  office  and  conse¬ 
quently  such  as  would  commend  themselves  to  and 
be  passed  bj'’  the  district  registrar.  The  sale  is  bj'" 
the  Act  directed  to  be 

“sul)ject  to  such  conditions  ns  tlic  district  registrar  may 
think  fit,” 

not  ‘'may  order.”  There  is  ho  time  specified  at 
which  the  registrar  may  “think  fit.”  It  is  the  pres¬ 
ent  ])ractice,  however,  in  both  Manitoba  and  Sas¬ 
katchewan,  to  take  directions  from  the  registrar 
first,  but  they  are  not  construed  as  an  order.  Small 
variations  therefrom  arising  from  emergencies  are 
not  ground  for  refusing  to  pass  the  proceedings  upon 
being  subsequently  presented,  although  the  mort¬ 
gagee  or  his  solicitor  makes  such  variations  at  his 
own  risk.  The  registrar  may  approve  the  variations 
subsequently.  Thus  the  mortgagee  may,  and 
probably  should,  even  at  the  last  moment,  grant  an 
adjournment  of  the  sale  at  the  request  of  the 
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mortgagor,  to  give  him  an  opportunity  to  complete  a 
bona  fide  proposal  for  payment.  In  such  cases  if 
the  bidders  had  gathered,  a  mere  announcement  of 
the  postponement  to  such  a  date  and  time  would  seem 
sufficient,  while  if  an  adjournment  is  granted  because 
of  extraneous  circumstances  preventing  aU  or  any 
likely  bidders  assembling,  or  a  full  opportunity  of  a 
fair  sale,  further  advertising  should  be  done. 

(gg)  Rights  arising  upon  the  Sale. 

It  is  usual  after  the  property  has  been  knocked 
down  at  an  auction  sale,  for  the  purchaser  to  sign 
the  agreement  at  the  foot  of  the  conditions  of  sale, 
which  agreement  is  also  signed  by  the  same  person 
as  representing  the  mortgagor.  The  rights  of  the 
vendor,  mortgagee,  and  the  purchaser,  as  between 
themselves,  depend  on  one  hand  on  the  conditions 
and  on  the  other  hand  on  the  statute. 

Sections  111,  Manitoba,  and  93  (4),  Saskat¬ 
chewan,  raise  questions  not  without  difficulty,  as 
to  the  rights  among  themselves  of  mortgagor,  mort¬ 
gagee  and  purchaser  after  a  sale  but  before  regis¬ 
tration  of  k’ansfer  under  power  of  sale.  Without 
those  sections  the  position  of  the  mortgagee  was 
simply  that  of  one  selling  by  virtue  of  a  statutory 
right  something  he  did  not  own,  and,  if  he  sold  as 
provided  by  the  statutes  throughout,  the  registrar 
would  register  his  transfer,  and  upon  registration  as 
provided  in  the  next  following  section,  the  estate  or 
interest  of  the  owner  of  the  land  would  vest  in  the 
purchaser  free  from  all  liability  on  account  of  such 
mortgage.  It  seems,  however,  that  by  the  sections 
in  question  some  further  effect  as  against  the  land  is 
given  to  the  mortgagee’s  contracts  and  conveyances 
and  a  corresponding  right  is  conferred  on  the  pur¬ 
chaser  prior  to  issue  of  the  certificate  of  title  in  his 
name,  if  meaning  is  to  be  given  to  words  of  the 
section.  If  the  purchaser 
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“shall  not  be  obliged  to  inquire  as  to  the  fact  of  any  default  or 
notice  having  been  made  or  given,” 
the  inference  is  that  he  may  have  certain  rights, 
even  though  such  default  or  notice  has  not  been 
given,  and  independently  of  his  rights  under  the 
certificate  of  title  when  issued,  which  certificate 
by  reason  of  the  other  provisions  of  the  Acts,  would 
in  any  event  be  sufficient  to  protect  a  hona  fide 
purchaser  from  any  liability  on  account  of  improper 
exercise  of  the  power  of  sale. 

As  to  the  effect  of  the  sale,  against  the  mortgagor, 
there  is  a  dictum  of  the  Privy  Council  which  suggests 
that  the  mortgagor’s  rights  in  the  land  remain,  up 
till  the  time  of  registration  of  the  transfer  in  favor 
of  the  purchaser.  In  National  Bank  of  Australia 
V.  United  Hand  in  Hand,^°^  where  there  had  been  a 
sale  purporting  to  be  an  exercise  of  a  power,  their 
lordships  said : 

“Again  it  follows  from  both  the  forty-second  and  eighty- 
seventh  sections  of  the  Act  under  consideration  that  whether 
the  transaction  with  Lakeland  be  regarded  as  a  sale  by  abso¬ 
lute  owners,  or  as  one  by  mortgagees  under  the  statutory 
power,  no  interest  in  the  mine  could  effectually  pass  to  the  pur¬ 
chaser  until  registration,  and  consequently  that  the  agreement 
of  15th  of  September,  1857,  was  a  mere  agreement  for  sale  which, 
whatever  equities  it  created  between  the  bank  (selling  mort¬ 
gagees)  and  Lakeland  (purchaser)  left  the  prior  equity  of  the 
company  untouched.” 

In  Sallman  v.  McColl,^°^  this  case  was  presented 
as  authority  for  the  proposition  that  a  mortgagor  is 
entitled  in  all  cases  to  redeem  before  the  sale  is 
completed  by  complying  with  the  conditions  of  sale 
and  by  the  registration  of  transfer.  Macdonald,  J., 
distinguished  the  Privy  Council  case  on  the  ground 
that  “in  that  case  there  was  collusion  and  pretended 
and  fictitious  sales,”  and  held  that  where  the  vendors 
were  in  a  position  to  make  an  effective  sale  and  did 
so,  in  the  absence  of  fraud  or  irregularity  in 

L.  R.  4  A.  C.  3f)l. 

12  W.  L.  R.  146. 
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proceedings  the  iiurcluiscr  was  entitled  to  become 
registered  owner.  And  in  Thompson,  v.  Ber{/lmid,^°^ 
where  an  execution  creditor,  whose  execution^  had 
been  tiled  subsequent  to  the  day  of  the  sale,  wished 
to  share  in  the  proceeds,  Wetmore,  J.,  said: 

“I  hold  that  they  had  no  right  in  the  distribution,  for  the 
simple  reason  that  when  tliese  executions  were  lodged  there 
was  no  property  against  which  they  could  attacli;  the  property 
had  been  sold.” 

In  that  case  there  was  no  question  as  to  any 
irregularity  in  the  sale.  In  Finkleslein  v.  Lock,^°^ 
the  sale  proceedings  tverc  set  aside,  but  on  the 
ground  of  irregularity,  and 

“on  the  ground  that  they  were  conducted  with  the  avowed 
pur]iose  of  the  defendant  (the  beneficial  owner  of  the  mort¬ 
gage)  himself  becoming  the  purchaser  through  the  medium  of 
the  trustee,” 

and  also  on  the  ground  of  an  irrcgularit}'^  in  the 
advertisement. 

So  far,  therefore,  at  least  as  to  the  relations 
between  mortgagor  and  mortgagee,  it  appears 
evident  that  upon  a  sale  made  regularly  the 
interest  of  the  mortgagor  ceases  upon  the  prop¬ 
erty  being  knocked  down,  or  at  least,  upon  the 
agreement  being  signed  immediately  after  the  prop¬ 
erty  has  been  knocked  down.  The  subsidiary 
]-ights,  for  example  as  to  possession,  depend  on  the 
conditions.’"^ 

The  words  of  The  Imperial  Conveyancing  and 
Law  of  Properly  Act  1881,  to  which  sections  111, 
Manitoba,  and  93  (4),  Saskatchewan,  arc  analogous, 
and  which  reads  as  follows: 

“Where  conveyance  is  made  in  professed  exercise  of  the 
power  of  sale  conferred  by  this  Act,  the  title  of  the  purchaser 
shall  not  be  impeached  on  the  ground  that  no  case  had  arisen  to 
authorize  the  sale,  or  that  due  notice  was  not  given  or  that  the 
power  was  otherwise  improperly  or  irregularly  exercised;  but 


Stevens  V.  Ulicrich,  17  W.  L.  R.  569. 
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any  jiorson  (liunniliccl  by  tlio  unauthorized  or  improper  or 
irroRulur  oxereiso  of  tlio  power  _  hIuiII  liuve  Iiis  remedy  in 
damages  agaiiiHt  tlie  person  exorcising  tlio  power,” 
standing  by  themselves,  arc  wide  enough  to  give 
effect  in  favor  of  purchasers  to  an  irregular  sale  under 
the  general  law,  the  person  damnified  having  his 
remedy  in  damages  against  the  person  exercising  the 
power.^"^  In  an  early  case  under  the  Victorian  Act 
in  Australia,’®"  an  action  was  brought  by  the  mort¬ 
gagor  _  against  the  mortgagees  and  the  purchaser 
restraining  them  from  dealing  with  the  mortgaged 
land.  The  injunction  was  refused  against  a  bo7ia 
fide  purchaser  of  part  of  the  land  wishing  to  register 
his  transfer  under  power  of  sale.  It  was  admitted 
that  the  notice  was  an  improper  notice  and  the  ser¬ 
vice  was  not  properly  proved,  but  as  regards  the 
defendant  purchaser,  Molcsworth,  J.,  said: 

“Tlie  eighty-fifth  .‘ioction  (corresponding  in  Caiuida  to  the 
sections  in  question)  appears  to  me  to  validate  the  contracts, 
not  merely  conveyances  or  transfers,  without  registration  under 
the  Act,  and  to  protect  contractors  knowing  nothing  to  impugn 
the  i)ropriety  of  the  sale  when  contracting.” 

The  same  judge,  however,  afterwards  doubted  the 
correctness  of  this  view,”"  tvhilc  on  the  other  hand 
again,  subsequently,  in  South  Australia,  an  opinion 
in  favor  of  the  purchaser’s  protection  from  the  date 
of  the  contract  was  expressed.’” 

There  are  no  Canadian  cases  where  it  appears 
that  a  purchaser  has  attempted  to  rely  on  this 
section  to  enforce  his  rights  under  a  sale  admitted  or 
proved  to  be  irregular.  In  any  case  the  registrar 
must  reject  any  transfer  under  power  of  sale  unless 
the  regularity  of  every  step  is  shown  to  his  satis- 

Dicker  v.  Angcrslein,  3  Ch.  D.  GOO;  Life  Interest  &  Tteversionary 

Securities  Corporation  v.  Ilanrl-in-IJand  Fire  and  Life  Insurance 

Society,  (189S)  2  Ch.  230;  Bailey  v.  Barnes,  (1894)  1  Ch.  25. 

McDonald  v.  Rowe,  3  V.  R.  143. 

Ross  V.  Victorian  Permanent  Building  Society,  8  V.  L.  R.  254. 

Public  Trustee  v.  Arthur,  25  S.  A.  L.  R.  59.  .See,  also.  Van  Damme  v. 

Bloiam,  9  S.  A.  L.  R.  27. 
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faction. It  i.s  not  the  duty  of  the  refj;istrar  to 
hoar  evidence  upon  the  purchaser  being  such  without 
notice  of  irregularity.  A  dictum  from  the  judg¬ 
ment  of  liichards,  J.  A.,  in  Smilh  v.  National  Trust 
Company indicates  that  the  .section  only  extends 
to  sales  otherwise  regular  under  the  Act.  lie  .said: 

“Section  1 1 1  contiiiiis  !i  proviso  tlmt  tlio  purcli.asor  sliall 
not  bo  obliged  to  inciniro  ns  to  tin;  I'lict  of  notice  liiiving  boon 
ffivon.  Hut  !i  iK-'i'iisid  of  tin?  section  sliows  tliat  siicli  proviso 
only  iii)plies  wliont  tlio  requirements  of  sections  lOt)  and  110 
liave  otherwise  bec'U  coini)liod  witli.” 

Upon  the  payment  in  full  of  the  purchase  price 
the  purchaser  receives  his  transfer  under  power  of 
sale  (Form  No.  7,  App.  C).  The  effect  of  this  transfer 
is  purely  statutory,  as  the  mortgagee,  aside  from  the 
statute,  has  not  the  land  to  conve3q  The  transfer 
operates,  but  upon  registration  only,  to  vest  the 
land  in  the  purchaser  freed  from  all  liability  on 
account  of  the  mortgage  and  of  any  mortgage,  lien, 
charge  or  incumbrance  created  by  any  instrument 
registered  subsequent  thereto.  The  usual  pi'actice 
is  for  the  imrchascr  to  attend  to  the  registration  of 
his  transfer  in  the  same  waj^  as  docs  a  purchaser 
under  an  ordinaiy  transfer. 

In  Alanitoba,  the  documents  when  placed  in 
the  registry  office  arc  accompanied  by  an  application 
for  transmission,  in  Form  No.  8,App.  C,  pursuant  to 
section  119,  The  change  of  ownership  under  sale  or 
foreclosure,  falls  under  the  definition  of  “transmission” 
(section  2,  page  246).  In  Saskatchewan,  however, 
such  passing  of  ownership  docs  not  fall  under  the 
interpretation  of  “transmi.ssion”  (section  2  (20). 

Ujion  registration  of  the  transfer  the  purchaser 
is  entitled  to  receive  a  certificate  of  title  for  the  land 
and  thereupon  is  protected  not  only  by  the  specific 
provisions  of  the  Act  in  regard  to  a  purchaser  already 

”2  Camjihcll  v.  Commercial  Dank  of  Sydnci/,  roferrori  (o  in  National  Bank 
V.  United  lland-in-IIand,  L.  JI.  4  A.  C.,  at  page  407. 

'■»  20  Man.  L.  R,  522,  at  page  534. 
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discussed  (Mull.  Ill;  Susk.  93,  94),  but  he  relies  for 
his  protection  upon  the  effect  of  a  certificate  of  title, 
being  in  the  same  position  as  any  other  registered 
owner  bo7ia  Jidc  for  value. 

(liJi)  Distribution  of  Proceeds. 

Exprc.ss  provision  is  made  in  the  Acts  for  the 
distribution  of  the  iirocccds  of  a  sale.  The  provision  is 
substantially  identical  with  that  which  it  is  customary 
to  set  out  in  mortgages  under  the  general  law  under  the 
ordinary  practice  of  conveyancers,  and  also  with 
that  contained  in  the  power  of  sale  in  The  Short 
Forms  Ads  of  the  various  provinces  of  Canada  and 
particularly  of  Revised  Statutes  of  Manitoba  1902, 
c.  157,  Second  Schedule,  Form  13.  The  mortgagee  is 
constituted  by  statute  an  express  trustee  for  the 
mortgagor  and  other  persons  interested  in  the  sale. 
The  absence  of  the  word  “trust”  docs  not  alter  the 
relationship  of  the  parties  nor  prevent  an  express 
trust  arising.^'  In  Banner  v.  Berridgef^^  there  was 
a  sale  of  a  ship  under  the  power  of  sale  contained 
in  The  Merchants  Shipping  Act  as  follows: 

“Every  registered  mortgagee  shall  have  power  absolutely 
to  dispose  of  the  ship  or  share  in  respect  of  which  he  is  registered 
and  to  give  effectual  receipts  for  the  purchase  money;  but  if 
there  are  more  persons  tlian  one  registered  as  mortgagees  of  the 
same  ship  or  share,  no  subsequent  mortgagee  shall,  except  under 
the  order  of  some  court  capable  of  taking  cognizance  of  such 
matters,  sell  such  ship  or  share  without  the  concurrence  of  every 
prior  mortgagee,” 
as  to  which,  Kay,  J.,  said: 

“It  is  plain  that  there  is  a  mere  expression  that  the 
registered  mertgagee  shall  have  power  to  sell  and  to  give 
receipts  and  certainly  there  is  no  express  trust  for  all  purchase 
moneys.” 

And  on  page  269  of  the  report,  ho  pointed  out  that 
where  no  trust  is  expressed,  none  arises  until  it  is 
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shown  there  is  a  sui'i)lLis,*in  which  case  a  constructive 
trust  arises,  that  is  to  say, 

“n  (!aK(!  of  t  ruHl  wliioli  only  ai'isoH  on  proof  of  llio  fact  that 
there  was  a  snri)Ius  in  tlic  hands  of  the  nior({;af>;o('  after  j)aying 
liimself.” 

But  under  the  Acts  express  jtrovision  is  made  as  to 
the  apitlication  of  the  whole  of  the  proceeds  sufficient 
to  create  the  mortgagee  an  express  trustee  of 
the  surplus  for  tin;  mortgagor  or  other  persons 
interested.'"' 

If  the  mortgagee  undertakes  to  ]tay  out  the 
claims  upon  the  surplus  on  his  own  responsibility, 
ho  is  entitled  to  strict  ])roof  from  subsequent  incum¬ 
brancers  as  to  the  validity  of  their  claims.  Thus  in 
Re  Kincjaland,^'’  a  subsequent  incumbrancer  pro¬ 
duced  in  siqjport  of  his  claim  a  copy  of  an  assignme-nt 
puri)orting  to  have  been  made  to  him  by  the  mort¬ 
gagor  of  his  interest  in  the  .surplus  proceeds.  The 
trustees  refused  to  j)ay  to  the  claimant  the  surplus, 
in  the  ab.sence  of  instructions  to  do  so  from  the 
original  mortgagor,  on  the  ground  that  the  original 
assignment  .should  bo  ])roduced  and  proof  given 
that  there  was  no  existing  prior  a.ssignment,  and  also 
that  his  claim  had  not  been  otherwise  satisfied,  as 
the  assignment  to  him  had  been  exjjressly  made  to 
secure  i)aymcnt  of  a  debt.  They  also  asked  for  a 
bond  ()f  indemnity  against  any  lo.ss  they  might  su.s- 
tain  irom  being  comiiollcd  to  pay  the  sinplus  twice. 
'Ihe  claimant  refu.scd  to  give  any  furthoi'  proof  and 
the  moiu'v  was  paid  into  court.  The  claimant 
])rc.sented  a  petition  for  i)a.yment  out  and  for  costs. 
Spragge,  .1.,  said: 

“Xo  (uicstioii  of  bona  jldcs  had  boon  rais('(l.  Tho  question 
simply  was,  whelhor  the  iiroof  recpiired  hv  the  trustee  before 
paying  over  the  money  was  reasonable,” 
and  he  thought  it  was. 

A'  V'  Proviiknl  ct  Loan 

.^ncicly,  10  Miin.  I..  It.  riOT. 

"•  8  P.  It.  77. 
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An  execution  or  a  judgment  creditor  who  files 
his  execution  or  judgment  subsequent  to  the  filing 
of  the  notice  of  exercising  ])ower  of  sale,  but  prior  to 
the  date  of  the  sale,  is  entitled  to  share  in  the  pro¬ 
ceeds,  but  a  creditor  under  an  execution  or  judgment 
lodged  after  the  date  of  the  sale  has  no  right  to  share 
in  the  distribution."^  A  creditor  under  an  expired 
execution  has  no  claim."®  The  CredilorH  Relief  Act 
ap])lies  to  distribution  of  proceeds  among  execution 
crcditors,.swprf/,  and  where  subsequent  to  the  mortgage 
there  arc  executions,  then  a  second  mortgage  and 
then  further  executions,  the  surplus  not  being 
sufficient  to  pay  off  the  incumbrances,  the  executions 
prior  to  the  second  mortgage  arc  jiaid  in  full  first, 
then  the  second  mortgage,  then  the  executions  sub¬ 
sequent  to  the  .second  mortgage  pari  pas.m.'-'^  In 
Saskatchewan,  in  the  case  of  lands  exempt  from 
executions,  the  execution  filed  in  the  land  titles 
office  is  not  a  lien  on  the  land  and  consequently  an 
execution  creditor  docs  not  share  in  the  distribution 
of  surplus  proceeds  in  case  of  such  exempt  land.'®' 
In  Gilbert  v.  Ullerichf--  it  was  held  that  a  mere 
caveator  had  under  the  claim  in  his  caveat  no  lien 
on  the  land,  and  until  he  prosecuted  his  claim  to 
judgment  and  obtained  an  order  of  the  court 
making  his  claim  a  lien  on  the  land,  he  had  no  claim 
on  the  land  in  question,  nor  on  the  moneys  derived 
from  the  sale.  This  case  is  discussed  elsewhere  as  an 
illustration  of  the  difficulties  in  a  literal  interpretation 
of  The  Land  Titles  Act  as  to  its  effect  in  the  passing 

Thompson  v.  licrrihiml  rt  al.,  3  H.  L.  11.  -170,  1(5  W.  L.  11.  1.51. 

Kvnns  V.  Postil,  .3  A.  L.  R.  141. 

Edmonton  Mortgogc.  Company  v.  Cross,  IS  W.  L.  R.  3S.5,  “applying  the 
principles  involved  rallier  than  llie  prcei.se  rea.sons  addiiecci”  in  the 
ease  of  Roach  v.  McLachlan,  I!)  R.  4S(i;  lircithaupl  v.  Marr,  20 
.‘\.  R.  1)89; /fc  Massey,  2  Terr.  R.  R.  84;  Howard  v.  High  River 
Trading  Co ,  4  Terr.  L.  R.  109. 

Re  Dnmaurez,  .5  Terr.  L.  R.  84;  liocz  v.  Spilkr,  1  W.  L.  R.  366, 
allirined  2  W.  L.  R.  280;  Union  Rank  v.  Jordan,  8  W.  L.  R.  77. 

Cilbert  V.  UUcrich,  4  S.  L.  R.  .56,  16  AV.  L.  R.  400,  allinncd  4  S.  L.  R. 
97,  17  W.  L.  R.  157. 
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of  interests  in  the  hind.  The  decision  would  be 
easily  intelligible  if  its  effect  was  merely  that  on  a 
chamber  aiiplicaiion  for  payment  out  a  contested 
claim  under  a  caveat  could  not  be  tried  out.  ]3ut 
there  was  no  contest  in  that  case  as  to  the  fact 
alleged  by  tlie  caveator.  In  the  meantime,  it  is 
safe  to  say  that  the  presence  of  a  caveat  subsequent 
to  the  mortgage  under  which  sale  is  made  in  Saskat¬ 
chewan  is  justification  to  a  mortgagee  with  surplus 
moneys  in  hand,  unless  he  can  obtain  full  consents 
from  all  parties  interested,  for  taking  proper  pro¬ 
ceedings  through  the  courts  to  determine  the  parties 
entitled  to  surplus  money.  On  such  a  iiroceeding 
the  court  in  Saskatchewan  will  stay  the  distribution 
to  permit  the  caveator  to  bring  an  action  to  establish 
his  lien.*"'* 

For  a  suggested  form  of  release  to  bo  taken  by 
the  mortgagee  from  subsequent  mortgagees  oii 
receipt  of  surplus  proceeds  allotted  to  them,  see 
I'’orm  No.  9,  App.  C. 

In  case  of  doubt  arising  in  the  distribution  of 
the  proceeds  in  the  hands  of  the  mortgagee,  he  may 
call  the  court  to  his  assistance  in  the  matter.  Tlic 
practice  under  this  head  in  the  Canadian  courts  does 
not  appear  to  be  accurately  settled.  In  Cooto  on 
Mortgages,  page  932,  under  the  English  practice  it 
is  laid  down  that  "where  it  docs  not  appear  who  is 
the  projicr  person  to  receive  the  surplus  proceeds 
the  mortgagee  may  pay  the  money  into  court,”  and 
there  arc  rc])ortcd  cases  where  this  course  has  been 
adopted^  under  The  Trustee  Relief  and  in 

another  instance  an  originating  summons  was  granted 
on  the  application  of  the  mortgagee  to  determine 
how  a  balance  of  purchase  money  was  divisible.^^® 
In  The  Western  Canada  Loan  and  Savings  Company 


Machine  Co.,  1  W.  W.  R.  129,  19  W.  L.  R. 

Roberts  V.  Ball,  24  L.  J.  Ch.  471 ;  Charles  v.  Jones,  35  Ch.  D.  544. 

>25  In  re  Cook’s  Mortgage,  (189G)  1  Ch.  923. 
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V.  Coitii,'-'''  a  bill  was  filed  for  an  interpleader  between 
the  defendants,  both  of  whom  claimed  to  bo  entitled 
to  the  surplus  money  in  the  hands  of  the  plaintiff, 
arising  from  the  sale  of  the  lands  under  the  ordinary 
statutory  i)o\\'or  in  a  mortgage.  One  of  the  defen¬ 
dants  sot  up  by  his  answer  that  the  plaintiff  should 
have  ])aid  the  money  into  court  under  The  Truslee 
Relief  A  cl.  Proudfoot,  V-.  C.,  said : 

“I  do  not  tliink  tlifit  this  is  sucli  an  oxpross  trust  as  to 
(jomc  witliiii  tiio  moaniiiK  of  The  Trmlcc  Relief  Ael  anci  cnaiilc 
tlic  piaintii'f  to  pay  tiio  money  into  tlio  court,  and  tlio  course 
tiicy  iiavc  taken  in  filing  a  bili  is  proper.” 

The  mortgagee  is,  however,  an  express  trustee,  ante 
page  337.  In  Re  J,  I.  Case  Coinpany  and  Fisherf^’’ 
Wetmorc,  C.  J.,  in  Saskatchewan,  discussed  the  right 
of  the  mortgagee  to  pay  into  court  under  The 
Truslee  Relief  Act,  not,  however,  conclusively.  The 
learned  chief  justice  admits  that  in  that  ease,  owing 
to  the  presence  of  a  caveat,  there  was  sufficient 
uncertainty  as  to  the  persons  entitled  to  justify  the 
payment  into  court  under  section  28  of  The  Saskat¬ 
chewan  Truslee  Act  (being  in  the  same  words  as  The 
Imperial  Truslee  Relief  Act  of  1847,  10  and  11  Viet, 
c.  9G),  but  he  indicated  that  the  propriety  of  payment 
into  court  under  this  Act  may  depend  on  the  diffi¬ 
culty  of  the  questions  at  issue,  and  he  suggested  an 
application  under  section  49  of  The  Trustee  Act 
(compare  Revised  Statutes  of  Manitoba  1902,  c.  170, 
§  42  el  seq.).  The  greater  number  of  cases  seem  to 
indicate  payment  into  court  under  The  Trustee  Relief 
Act  as  a  projicr  course  for  the  mortgagee,  but  if  in 
the  opinion  of  the  judge  such  payment  has  been 
unnecessary,  he  may  be  deprived  of  his  costs  of  such 
payment  in. 

(c)  Forcelosure. 

The  proceedings  in  foreclosure  under  the  Acts 
arc  identical  with  the  proceedings  in  sale  up  to  the 
>-«  25  Gr.  151. 

>2^  1  W.  W.  R.  120;  10  W.  L.  R.  701. 
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moment  preceding  the  property  being  knocked 
down  to  the  highest  bidder  at  an  auction  sale.  If 
this  Inghest  bid  is  equivalent  to  the  reserve  bid, 
it  is  a  sale.  If  there  is  no  bid  in  amount  equal  to 
the  claim  and  costs,  the  foundation  for  foreclosure 
has  been  laid.  The  notice  of  exercising  power  of 
sale,  if  properly  drawn  in  anticipation  of  such  a 
possible  failure  of  bidding,  has  in  order  to  complete 
the  statutory  foundation  for  foreclosure  to  contain 
a  declaration  of  the  intention  of  the  mortgagee  to 
make  an  application  for  foreclosure  in  case  the  sale 
prove  abortive.  Before  such  application  can  be 
made  default  must  have  continued  for  six  months, 
which  time,  however,  rnay  run  simultaneously  with 
the  time  sale  proceedings  are  being  carried  on. 
Therefore,  in  the  ordinary  case  the  mortgagee  is 
almost,  if  not  quite,  at  the  point  where  he  can  make 
his  application  for  foreclosure  at  a  very  early  date 
after  an  abortive  sale.  The  application  rnay  be 
made  in  Form  10  and  is  accompanied  by  the  same 
proof  of  the  regularity  of  the  sale  proceedings  as  is 
required  in  case  of  a  transfer,  and  in  addition  by  an 
affidavit  of  continued  default  which  may  be  in  Form 
11.  Upon  such  application  in  Manitoba  notice  is 
rcciuircd  to  bo  served  of  the  time  within  which  re¬ 
demption  may  take  place,’-**  which  time  shall  be  not 
less  than  one  month  from  date  of  the  serving  of 
notice.  The  notice  may  bo  in  Form  12  and  is 
rcciuircd  to  be  served  in  the  same  way  as  an  original 
notice  of  exercising  power  of  sale.  In  Saskatchewan 
there  is  no  statutory  requirement  calling  for  any 
such  notice,  but  the  practice  has  been  to  require  a 
month’s  notice  of  the  application  to  foreclose  to  be 
given,  the  notice  having  been  usually  held  sufficient 
when  given  by  registered  letter.  The  question 
of  the  necessity  of  such  a  notice  independently  of 
such  a  provision  as  now  appears  in  the  Manitoba  Act 


Section  113  (a),  .niicndmcnt  of  1911. 
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of  191],  was  very  fully  discussed  in  Williams  v. 

The  Court  of  Appeal  in  Manitoba  held  that 
such  a  notice  was  not  necessary  and  tlie  Supreme 
Court  of  Canada  did  not  reverse  this  holding. 
Anglin,  J.,^  in  the  Supreme  Court,  with  wliom  the 
Chief  Justice  and  Girouard,  J.,  agreed,  expressly 
refrained  from  dealing  with  the  question;  Idington, 
J.,  used  very  strong  language  in  condemning  the 
practice  of  doing  without  such  a  notice,  but  did  not 
go  so  far  as  to  hold  that  it  was  necessary,  but  only 
that  in  the  case  at  bar  it  was  so  oppressive  a  pro¬ 
ceeding  to  dispense  with  it,  that  a  court  might' on 
that  ground  exercise  its  inherent  power  respecting 
mortgages  in  the  way  desired,  that  is  to  open  up 
the  foreclosure;  and  Davies,  J.,  said  that  in  his 
opinion  it  had  been  shown  that  the  proceedings 
(which  had  not  included  such  a  notice)  were  in  strict 
conformity  with  the  Act.  The  registrar  may  also, 
cause  notice  to  be  published  offering  the  land  for 
private  sale,  implying  that  the  power  of  the  registrar 
to  ai)prove  conditions  of  sale  is  not  exhausted  by 
the  approval  of  the  conditions  of  an  auction  sale,  and 
that  a  private  sale  may  be  made  carrying  with  it  in 
favor  of  a  purchaser  all  the  rights  ho  would  have 
obtained  by  purchase  at  the  sale  by  auction. 

In  default  of  redemption  oi‘  sale  the  order  of 
foreclosure  goes.  A  certificate  of  title  is  issued  to 
the  mortgagee,  and  “every  such  order  of  foreclosure 
under  the  hand  of  the  district  registrar  and  entered 
in  the  registry  shall  have  the  effect  of  vesting  in  the 
mortgagee  or  his  transferee  the  land  mentioned  in 
such  order,  free  from  all  right  and  equity  of  redemp¬ 
tion  on  the  part  of  the  owner,  mortgagor  or  incum¬ 
brancer,  or  of  any  person  claiming  through  or  under 
him  subsequent  to  the  mortgage  or  incumbrance, 
and  such  mortgagee,  incumbrancee  or  transferee  shall 
upon  such  entry  being  made  be  deemed  a  transferee 

44  S.  C.  R.  1,  reversing  13  W.  L.  R.  4.51. 
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of  tlio  land,  and  become  the  ownei-  ilicrcof  and  bo 
entitled  to  receive  a  certificate  of  title  for  the  same” 
(Man.  114;  Sask.  93  (8).  The  Acts  thus  seem  to  pile 
up  clause  upon  clause  fortifying  the  position  of  the 
mortgagee  under  a  certificate  of  title  so  obtained, 
and  utterly  extinguishing  any  rights  by  reason  only 
of  the  relationshiii  theretofore  existing  of  mortgagor 
and  mortgagee.  Under  a  foreclosure  order  granted 
by  the  court  there  is  no  doubt  but  that  the  juris¬ 
diction  existed  to  open  up  the  foreclosure,  even  after 
the  issue  of  a  certificate  of  title. 

“An  election  on  tlic  pnrt  of  tlic  mortgagee,  therefore,  to  in¬ 
voke  tlmt  jurisdiction  involved  necessarily  a  right  to  redeem  on 
the  part  of  the  mortgagor.  The  mortgagor  could  not  invoke  the 
jurisdiction  of  tlie  courts  with  respect  to  foreclosure  without 
accepting  that  jurisdiction  in  full,  involving  the  mortgagor’s 
right  of  redemption  in  accordance  with  the  ordinary  practice  and 
rules  of  the  court.''™ 

In  Barnes  v,  Baird, Perdue,  J.,  reopened  a  fore¬ 
closure  under  the  Act,  saying: 

“The  foreclosure  proceedings  which  arc  conducted  by  the 
district  registrar  in  the  case  of  lands  which  have  been  brought 
under  the  operations  of  the  Act,  cannot  be  considered  ,as  being 
more  binding  between  mortgagor  and  mortgagee  than  a  decree 
or  order  of  foreclosure  made  by  the  court,'' 
but  the  learned  judge  had  not  at  that  time  before 
him  the  decision  in  Cam'phell  v.  Bank  of  New  South 
Wales, and  in  Williams  v.  Box,™  the  same  judge 
stated  in  regard  to  his  former  decision; 

“I  am  conscious  now  after  having  the  opportunity  of 
perusing  a  full  report  of  Campbell  v.  Bank  of  New  South  Wales, 
and  of  coni])ai'ing  the  statutes,  th.at  I  expressed  myself  too 
widely  in  regard  to  Die  power  of  the  court  to  open  statutory 
foreclosures.'' 

In  W illiams^  v.  Box  the  plaintiff  brought  an  action 
for  redemption  after  an  order  for  foreclosure  under 
the  Act  and  the  issue  of  certificate  of  title.  The  case 

130  Williams  v.  Box,  44  S.  C.  R.  1  (D.avics,  J.),  .at  pace  7. 

<■«  15  M.an.  L.  R.  162. 

11  A.  C.  192,  aflirminc  16  N.  S.  W.  Eq.  2S5. 

19  Man.  L.  R.,  at  jwgc  590. 
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was  one  where  admittedly  under  the  equitable  juris¬ 
diction  of  the  court  in  case  of  an  old  system  mort¬ 
gage  the  foreclosure  would  have  been  reopened. 
Upon  the  construction  of  the  statute  and  the  effect 
given  to  such  order  of  foreclosure,  the  action  was 
dismissed  by  the  trial  judge,  who  Avas  upheld  by  the 
Court  of  Appeal  in  Manitoba,  but  that  court  Avas 
reversed  by  the  Supreme  Court  of  Canada,  Avhich 
alloAA’ed  the  mortgagor  to  redeem.  The  decision  in 
the  Supreme  Court  of  Canada,  hoAvever,  turned  on 
the  then  section  126  of  the  Manitoba  Act,  AA^hich  read: 

“Nothing  contained  in  this  Act  shall  take  aAvay  or  affect 
the  jurisdiction  of  any  competent  court  on  the  ground  of  fraud 
or  over  contracts  for  the  sale  or  other  disposition  of  land  or  over 
equitable  interests  therein  or  over  mortgages.  Nor  shall  any¬ 
thing  contained  in  this  Act  affect  the  right  of  the  mortgagee  to 
foreclose  or  sell  through  any  competent  court  which  right  it  is 
hereby  declared  may  be  exercised  in  such  court.” 

The  decision  in  the  Supreme  Court  turned  on  the 
Avords  "or  over  mortgages.  The  Court  of  Appeal  in 
Manitoba  had  treated  these  AA^ords  as  practically 
adding  nothing  to  the  Act.  Section  126  of  the  Mani¬ 
toba  Act  has  been  repealed  by  Statutes  1911,  c.  49, 
§  7,  and  it  Avould  appear  therefore  that  the  decision 
of  the  Court  of  Appeal  in  Manitoba  is  noAV  good  law 
for  Manitoba  and  for  SaskatcheAvan,  Avhere  section 
4  of  the  Act  docs  not  contain  these  AA'ords. 

This  conclusion  is  fortified  by  the  decision  in 
Fmk  V.  Robertson, AA^hcre  the  High  Court  of  Aus¬ 
tralia  held  that  a  statutory  foreclosure  could  not 
be  reopened.  Griffiths,  J.,  delivering  the  judg¬ 
ment  of  the  majorit}'-  of  the  court  said: 

“In  our  opinion  the  title  of  the  mortgagee,  AA^hen  so  regis¬ 
tered  as  proprietor,  is  absolute  and  unimpeachable  except  on 
the  ground  of  fraud.” 

CanifMl  v.  Holyland,  7  Ch.  D.  166. 

44  S.  C.  R.  (Davies,  J.)  at  p.age  8,  (Idington,  J.)  at  page  15,  (Anglin, 

J.,  Avith  whom  the  Chief  Justice  and  Girouard,  J.,  concurred)  at  page  24. 

4  C.  L.  R.  864. 
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In  re  Premier  Permanent  Building  Assoeiation^^’^ 
was  expressly  overruled.  In  that  case  it  had  been 
held  that  a  statutory  foreclosure  could  be  reopened, 
Madden,  C.  J.,  saying: 

“It  WHS  urguod  that  the  principle  as  to  a  foreclosure  being 
reopened  was  a  creature  of  the  court  of  equity,  and  if  the  former 
state  of  tilings  existed  it  would  be  different,  but  that  whore  you 
have  a  statute  of  this  kind  declaring  that  this  is  an  absolute 
estate,  then  equity  had  no  right  to  intervene.  But  the  principles 
of  equity  arc  part  of  the  general  law  of  the  land,  and  unless  the 
Act  of  Parliament  showed  clearly  that  it  intended  that  as  to 
land  brought  under  its  operation  the  ordinary  equitable  prin¬ 
ciples  should  not  apply,  it  avouUI  be  wrong  to  raise  such  a  new 
position  between  the  parties.” 

While  this  statement  of  the  law  is  incontestable, 
the  result  of  Fink  v.  Robertson  was  that  just  such  a 
clear  intention  to  exclude  equitable  principles  was 
evident  in  this  case. 

As  to  the  effect  of  a  foreclosure  in  the  courts, 
in  Colonial  Investment  Company  v.  King,^^^  McGuire, 
C.  J.,  in  the  Supreme  Court  of  the  Northwest 
Territories,  had  expressed  the  opinion  as  an  obiter 
that  a  foreclosure  pursuant  to  order  of  the  court 
could  not  be  opened  up.  In  view  of  what  was  said 
in  Willumis  v.  Box,  supra,  this  cannot  be  said  to  be 
good  law.’’”' 

(d)  Enicrinij  into  Ponsen.'iion  and  Leasiiuj  Property. 

The  right  of  the  mortgagee  to  enter  into  posses¬ 
sion  and  make  leases  of  the  property  independently 
of  the  proceeding  through  service  of  notice  as  pre¬ 
scribed,  authorized  by  the  Torrens  Acts,  has  already 
been  considered,  ante  page  298,  both  as  regards  the 
practice  and  the  law.  As  no  questions  in  regard  to 
the  statutory  powers  of  entering  into  possession  and 

25  V.  L.  11.  77 ;  In  Re  Fink  v.  Robertson,  the  court  .stated  th.at  it  con- 
girred  in  and  followed  Campbell  v.  Bank  of  New  South  TFo/cs,  11  A. 

138  5  Terr.'  L.  R.  371. 

‘33  Compare  the  rem.arks,  obiter,  of  Wetmore,  C.  J.,  in  Richards  v.  Thomv- 
son,  IS  W.  L.  R.  179. 
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leasing  have  been  the  subject  of  reported  decisions, 
it  is  not  necessary  at  this  point  to  do  more  than  refer 
the  reader  back  to  that  discussion. 

§  41.  TACKING  AND  CONSOLIDATION. 

The  equitable  doctrine  of  tacking  has  been 
abolished  and  all  instruments  take  priority  the  one 
over  the  other  according  to  the  date  of  their  regis¬ 
tration.^'®  In  regard  to  consolidation  as  between  the 
two  original  parties  there  seems  no  reason  why  the 
doctrine  should  be  abolished,  but  any  rights  which 
might  be  so  acquired  as  against  third  parties  relying 
on  the  register  arc  excluded. 

§  42.  INCIDENTAL  RIGHTS  AND  REMEDIES, 
a.  Acceleration. 

There  are  in  the  Acts  a  number  of  covenants 
and  powers  provided  which,  while  bearing  no  special 
relation  to  the  statutory  mortgage,  as  such,  are 
referred  to  here  merely  because  they  are  contained 
in  the  Acts. 

In  case  of  default  and  the  whole  principal  and 
interest  thereby  becoming  due  and  payable  by  reason 
of  an  acceleration  clause  in  the  mortgage,  the  mort¬ 
gagee  may,  notwithstanding  any  provisions  to  the 
contrary,  perform  such  a  covenant  or  pay  such 
arrears  as  may  be  in  default  under  the  mortgage,  and 
shall  thereupon  be  relieved  from  the  consequence 
thereof.'""  This  sect'on  is  applicable  in  Manitoba 
to  all  mortgages  whether  registered  under  The  Real 
Property  Act  or  under  the  old  system.  Mathers,  J., 
in  National  Trust  Company  v.  Campbell, said  that: 

“It  would  ])C  clifl&cult  to  assign  a  reason  whj’’  a  mortgagor 
under  one  system  should  be  entitled  to  relief  against  an  accel¬ 
eration  clause  and  a  mortgagor  under  the  other  system  not  so 
entitled.” 

no  Reeves  v.  Konschur,  2  S.  L.  R.  125. 

Ml  Man.  117;  Sask.  93  (10). 

MO  Nalional  Trust  Co.  v.  Campbell,  17  Man.  L.  R.  587,  7  W.  L.  R.  754. 
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On  the  other  hand,  in  McGregor  v.  Hemsircet,''^'' 
Brown,  J.,  in  Saskatchewan,  instead  of  extending  the 
beneficial  operation  of  the  same  section  in  the  Sas¬ 
katchewan  Act,  limited  it  to  cases  where  proceedings 
were  taken  under  the  provisions  of  The  Land  'Titles 
Act,  on  a  ground  equally  available  under  the  Mani¬ 
toba  Act,  namely,  that  the  section  names  the  regis¬ 
trar  of  land  titles  as  the  person  who  shall  tax  costs. 
It  is  submitted  that  the  interpretation  of  the  Mani¬ 
toba  court  is  more  consonant  with  the  principle  of 
construction  of  remedial  statutes. 

b.  Insurance  Against  Hail. 

In  Saskatchewan  on^q  there  is  implied  a  cove¬ 
nant  that  the  mortgagee  may  in  certain  circum¬ 
stances  insure  against  hail  (section  92). 

c.  Covenant  to  Repair. 

In  Saskatchewan  only,  there  is  implied  against 
the  mortgagor  remaining  in  possession  a  covenant 
that  he  will  repair,  and  that  the  mortgagee  may  enter 
upon  the  land  to  view  the  state  of  repair  (section  102). 

§  43.  MORTGAGE  OF  MORTGAGE. 

In  Saskatchewan,  and  Manitoba,  provision  is 
also  made  for  the  mortgage  of  a  mortgage  in  the  same  ■ 
form  as  a  mortgage  of  land  adapted  to  suit  the  cir¬ 
cumstances  (see  Form  No.  12).  While  this  form 
is  not  specifically  i3rescribed  in  the  Saskatchewan 
Act,  it  is  to  be  assumed  the  same  form  would  be 
used.  The  mortgagee  of  a  mortgage  has  all  the  rights 
of  the  original  mortgagee  upon  default  in  the  original 
mortgage  (Man.  102;  Sask.  98  (4),  and  on  the  other 
hand  is  entitled  to  treat  the  original  mortgage  itself 
as  the  mortgaged  property  and  presumably  on  default 
is  entitled  to  sell  the  same. 

U3  20  W.  L.  R,  642.  But  see  Wcstcr7i  Trust  Co.  v.  Pophani,  2  W.  W.  R. 

297. 
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§  44.  INCUMBRANCES. 

The  instrument  called  ‘‘mortgage”  under  the 
Acts  is  that  which  is  used  when  the  land  is  intended 
to  be  charged  for  the  purpose  of  securing  a  debt  or 
loan.  For  charging  the  land  for  other  purposes  a 
slightly  different  form  of  instrument  called  “incum¬ 
brance”  is  provided  by  the  Act.  By  the  inter¬ 
pretation  clause  a  mortgage  is  defined  to  moan  “any 
charge  on  land  for  the  purpose  of  securing  a  debt  or 
loan,”  but  it  was  at  one  time  customary  to  use  the 
incumbrance  form  very  frequently  for  the  purpose 
of  securing  a  mere,. debt.  This,  however,  has  been 
held  to  bo  an  improper  use  of  the  incumbrance  form 
and  the  registrar  is  entitled  to  refuse  registration 
of  such  a  purported  incumbrance,"*  and  the  law 
as  so  laid  down  has  been  put  into  a  statutory  enact¬ 
ment  in  Saskatchewan,  in  section  87  (2).  It  is  to  be 
presumed,  however,  that  although  such  an  instru¬ 
ment  would  not  bo  a  registerable  instrument,  it 
creates  an  equitable  mortgage"®  and  may  be  made 
the  ground  of  a  caveat. 

The  statutory  form  of  incumbrance  differs  from 
the  mortgage  in  that  it  does  not  contain  a  covenant 
for  payment,  but  aside  from  that  difference,  -no 
further  differences  may  be  gathered  from  the  lan¬ 
guage  of  the  statutes  themselves.  A  perusal  of  the 
sections  dealing  with  mortgages  and  incumbrances 
discloses  the  fact  that  the  remedies  under  the  two 
instruments  are  substantially  identical.  The  pro¬ 
visions  of  section  108,  Manitoba,  conferring  on  a 
first  mortgagee  the  same  rights  and  remedies  as  he 
would  have  been  entitled  to  if  the  legal  estate  had 
been  vested  in  him,  do  not  extend  to  an  incumbrance, 
indicating,  as  indeed  does  the  statutory  form  of  the 
instrument  itself,  that  the  incumbrance  is  to  be 
treated  in  ease  of  difference  as  more  strictly 

Rc  Rumely  Co.  and  Registrar  of  Saskatoon  L.  R.  D.,  17  W.  L.  R.  160 

(Sask.  full  court). 

Sawyer  Massey  v.  Waddell,  6  Terr.  L.  R.  45. 
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analogous  to  an  equitable  mortgage  by  way  of 
charge  only  rather  tlian  to  a  mortgage  of  the  legal 
estate.  By  a  iieculiarity  of  the  Saskatchewan  Act 
the  statutory  proceedings  for  sale  or  foreclosure  arc 
made  ap])li cable  apparently  to  mortgages  or  in¬ 
cumbrances,  l)ut  in  the  additional  words  inserted  in 
those  provisions,  whicli  do  not  appear  in  the  Mani¬ 
toba  provisions,  viz.,  that  such  remedies  shall  be 
pursuant  to  any  covenant  in  the  instrument,  the 
mortgage  only  is  referred  to  and  not  the  incumbrance. 
Heading  the  sections,  however,  as  a  whole  there  is 
no  reasonable  doubt  but  that  these  provisions  for  sale 
and  foreclosure  will  extend  also  to  an  incumbrance, 
if  there  be  a  covenant  for  that  purpose  therein. 

§  46.  DISCHARGE  OF  MORTGAGE. 

11.  In  General. 

A  mortgage  is  discharged  in  Manitoba  by  an 
instrument  of  discharge  in  Form  14  (section  104), 
accompanied  by  the  certificate  of  charge,  if  any,  or 
proof  of  its  loss,  and  also  by  the  mortgage  or  proof  of 
its  loss;  and  in  Saskatchewan  and  Alberta  by  a 
receipt  executed  and  attested  as  an  ordinaiy  in¬ 
strument,  accompanied  by  the  original  mortgage 
(Sask.  94;  Alta.  63)  or  proof  of  its  loss,  and  in 
Alberta,  also,  by  the  certificate  of  charge  issued,  if 
any,  or  proof  of  its  loss  (Alta.  71).  In  practice  the 
discharge  form  is  used  in  Saskatchewan  and  Alberta 
in  the  same  manner  as  in  Manitoba. 

b.  In  Alberta  and  Saskatchewan. 

In  Saskatchewan  and  Alberta  a  mortgage 
may  be  discharged  by  the  certificate  of  a  judge 
showing  that  proof  has  been  made  to  his  satisfaction 
of  the  payment  of  all  or  part  of  the  moneys.  This 
certificate  is  usually  obtained  ex  'parte,  and  in 
accordance  with  the  general  practice  under  the  Act 
there  is  no  doubt  that,  even  did  the  parties  appear, 


where  the  questions  undcr  consideration  arc  contested 
or  involved,  an  application  under  this  provision  would 
not  be  entertained. 

It  is  also  provided  in  Saskatchewan  that  where  a 
mortgagor  is  entitled  to  redeem,  he  sliall  have  ])ower 
to  require  the  mortgagee,  instead  of  discharging  the 
mortgage,  to  transfer  to  a  third  party  (.section  93  (10). 
c.  Absence  of  Mortgagor  from  Province. 

In  the  case  of  the  absence  of  the  mortgagor  from 
the  province,  provision  is  made  in  Manitoba  for 
payment  to  the  i)rovincial  treasurer  (section  116), 
and  in  Saskatchewan  (section  96  (7)  and  Alberta 
(section  65),  for  payment  to  a  bank  on  the  order  of 
a  judge,  and  in  cither  case  for  the  entry  of  the  certi¬ 
ficate  of  payment  with  the  same  efifcct  as  a  discharge. 
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A  lease  unclci'  the  Torrens  system  need  not  be  by 
deed,  thereby  exhibiting  the  general  tendency  of  the 
Torrens  Acts  to  give  statutory  clfect  to  equitable 
rules,  but  otherwise  docs  not  differ  in  essence,  as 
does  a  mortgage,  from  the  corresponding  instrument 
under  the  general  law.  If  the  lease  be  for  a  term  of 
three  years  or  under,  it  need  not  conform  to  the 
forms  in  the  Acts,^  and  if  there  is  actual  occu¬ 
pation  of  the  land  under  such  a  lease  the  certificate 
of  title  will  be  impliedly  subject  thereto  notwith¬ 
standing  the  same  bo  not  registered. “  But  in  case  of 
a  lease  for  a  term  of  over  throe  years  the  registration 
makes  the  lease  effective.'*  Considerable  latitude  is 
allowed  as  to  the  form  of  the  document.'*  Certain 
covenants  are  implied  by  the  Acts  on  the  part  of  the 
lessee  and  on  the  part  of  the  lessor.®  These  may  be 
read  into  a  lease  purporting  to  be  made  under  the 
Act,  even  though  not  registered,  and  for  a  term  less 
than  three  years.®  The  lessee  covenants  that  he  will 
pay  the  rent  reseped  and  all  rates  and  taxes  which 
may  be  payable  in  respect  of  the  demised  property 
during  the  continuance  of  the  lease.  This  latter 
covenant  is  contrary  to  the  actual  practice  in  perhaps 
the  majority  of  cases,  and  should,  therefore,  be 
negatived  unless  the  lessee’s  special  agreement  is  to 
saddle  himself  with  the  taxes.  The  lessee  also 
covenants  to  keep  and  yield  up  the  property  in  good 


*  Man.  93;  Sask.  81;  Alt.-i.  54 

“  Man.  70  (d);  Sask.  GO  (d);  Alt.a.  43  (d). 
^  Shore  v.  Green,  6  Man.  L.  11.  322. 

*  Shore  v.  Green,  supra. 

»  Man.  94,  95;  Sask.  82,  83;  Alta.  55,  56. 
"  Telfer  Bros.  v.  Fisher,  15  W.  L.  R.  400. 
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and  tonantablc  repair.  There  is_,  by  the  general  law, 
implied  in  all  leases,  a  stipulation  that  the  tenant 
will  use  tlie  demised  premises  in  a  tenantlike  manner.’ 
There  is  implied  a  power  on  the  part  of  the  lessor  to 
enter  and  view  the  state  of  repair  and  to  serve  upon 
the  lessee  a  notice  in  writing  of  any  defect,  requiring 
the  tenant  within  a  reasonable  time  to  repair  the 
same  so  far  as  the  tenant  is  bound  so  to  do;  and  further, 
a  power  that  in  case  the  rent  or  any  part  thereof  be 
in  arrears  for  two  months,  or  default  Idc  made  in  the 
covenants  and  continued  for  two  months,  or  in  case 
the  repairs  arc  not  made  according  to  the  notice,  the 
lessor  may  enter  upon  and  take  possession  of  the 
demised  premises.  Upon  proof  to  the  district 
registrar  of  lawful  entry  and  recovery  of  possession, 
the  registrar  shall  treat  the  lease  as  at  an  end.®  The 
provisions  in  this  regard  in  Saskatchewan  and 
Alberta  differ  in  a  very  material  point  from  that  in 
Manitoba,  that  is  by  the  insertion  after  the  words 
"re-entry  and  recovery  of  possession”  of  the  words 
"by  a  legal  proceeding.”  In  Re  Tucker  and  Armour,^ 
the  lessor,  by  his  bailiff,  peaceably  entered  on  the  land 
and  took  possession  and  submitted  evidence  of  such 
taking  possession  to  the  registrar.  The  registrar 
thereupon  cancelled  the  lease  and  the  lessee  took  a 
petition  from  this  action  to  a  judge,  who  referred  it 
to  the  full  court.  The  full  court  directed  the  regis¬ 
trar  to  restore  to  the  register  the  memorandum  of 
the  lease,  on  the  ground  that  the  simple  act  of  taking- 
possession  on  the  part  of  the  lessor  by  his  bailiff  was 
not  a  legal  proceeding  within  the  meaning  of  the 
section.  Legal  proceeding  means 

"any  civil  or  criminal  proceeding  or  inquiry  in  which  evidence 
is  or  may  be  given.” 

’’  Woodfall,  Landlord  and  Tenant,  17th  Ed.,  page  669, 

“Man.  06;  Sask.  S4;  Alta.  57. 

»  4  W.  L.  R.  394. 
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The  court  further  threw  out  a  suggestion,  which 
would  be  equally  in  point  in  Manitoba  where  these 
words  do  not  occur.  Harvey,  J.,  delivering  the 
judgment  of  the  court,  said: 

“Tlio  cons(’((iion(;(;s  of  the  regtstnir’s  act  ])oint  also  to  the 
conclusion  that  I’arliamcnt  could  not  have  mtended  to_  permit 
the  cancellation  of  the  lease  on  the  bare  taking  possession  per¬ 
haps  without  tiu!  knowledge  of  the  lessees.  For  many  years  the 
courts  luu'o  reli(!ved  against  the  consequences  of  forfeiture  for 
nonperformance  of  covenants,  and  particularly  the  covenant 
to  pay  rent,  but  in  the  present  c.ase,  how  could  the  lessee, 
assuming  that  he  had  the  right  to  relief,  obtain  redress  and 
repossess  himself  of  the  lu'opcrty?  His  lease  being  cancelled  and 
his  c.statc  in  the  land  being  determined,  ho  is  prohibited  by  sec- 
tion_102  (of  The  Land  Tillcs  Ad  ISDJr,  see  Sask.  130)  from  main¬ 
taining  an  action  for  ejectment,  without  which  he  could  not 
regain  posses.sion  against  a  resisting  lessor.” 

It  is  also  provided  in  Alberta  and  Saskatchewan 
that  a  right  for  the  lessee  to  purchase  the  land  therein 
described  may  be  stipulated  in  the  instrument,  and 
in  case  the  lessee  pays  the  purchase  money  stipulated 
and  otherwise  observes  his  covenants  expressed  and 
implied  in  the  instrument,  the  lessor  shall  be  bound 
to  execute  a  transfer  to  such  lessee  of  the  land  and  to 
perform  all  necessary  acts  prescribed  for  the  purpose 
of  transferring  the  land  to  the  purchaser. 

In  St.  Germain  v.  Reneault,^°  an  executor  had 
given  such  an  option  under  a  lease.  An  action  was 
brought  by  one  of  the  beneficiaries  interested  in  the 
estate  asking  that  the  option  clause  be  declared  null 
and  void.  It  was  pointed  out  that  an  executor  can¬ 
not  give  an  option,"  and  that,  therefore,  indepen¬ 
dently  of  the  effect  of  the  Act,  the  plaintiff  was 
entitled  to  succeed.  Mr.  Justice  Stuart  considered 
the  section  of  the  Act  making  an  executor  the 
absolute  owner  of  the  land  for  the  purpose  of  regis¬ 
tered  dealings,  and  held  that,  as  the  option  would 
have  been  invalid  in  the  hands  of  the  lessee  up  to  the 

■»  12  W.  L.  11.  109. 

“  Oceanic  Steamship  and  Navigation  Co.  v.  Sutherherrt/,  10  Ch.  D.  236. 
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moment  of  registration,  the  lessee  could  not  by  regis¬ 
tration  of  his  lease  make  that  which  was  before 
void,  valid  and  binding  in  his  favor.  An  exactly 
similar  state  of  facts  has  been  considered  by  the 
Full  Court  of  New  Zealand  in  Pels  v.  Knowles, 
which  court  came  to  the  contrary  opinion.  They 
held  that  the  right  to  purchase  was  part  of  the  lease, 
and  the  registration  of  the  lease  is  the  registration 
of  every  right  given  by  it,  and  that  the  court  was  not 
enforcing  a  breach  of  trust,  but  an  indefeasible  legal 
right  lawfully  created  in  the  plaintiffs,  and  this  case 
was  approved  by  the  same  court  subsequently  in 
Horne  v.  Horne 

‘2  20  N.  Z.  L.  R.  C.  A.  004. 

20  N.  Z.  L.  R.  C.  A.  1208. 
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CAVEATS 

§  46.  PURPOSE  AND  CLASSES. 

§  47.  CAVEATS  AGAINST  BRINGING  LAND  UNDER  THE 
SYSTEM. 

§  48.  CAVEATS  BY  REGISTRAR. 

§  49.  CAVEATS  BY  THIRD  PARTIES  AGAINST  SUBSE¬ 
QUENT  DEALINGS, 
a.  Persons  Who  May  Caveat. 

1).  Form  and  Contents  of  Caveat, 
e.  Cessation  of  the  Caveat. 

(1)  SUMMARY  OF  CAUSES. 

(2)  I. APSE  OF  TIME. 

(3)  NOTICE  BY  REGISTRAR  AND  LAPSE 
THF.REAFTER. 

(4)  NOTICE  BY  ANY  PERSON. 

(.5)  SUMMONS  TO  DISCHARGE  CAVEAT. 

(a)  In  General. 

(b)  TccJmical  Ohjcciione. 

(c)  Objections  on  the  Merits. 

(G)  WITHDRAWAL  BY  CAVEATOR. 

d.  Second  Caveat. 

e.  Effect  of  Caveat. 

(1)  SUMMARY. 

(2)  EFFECT  ON  CLAIM  MADE.  THEREIN. 

(3)  EFFECT  AS  AGAINST  THIRD  PERSONS. 

(4)  INCIDENTAL  EFFECTS  OF  CAVEAT. 


§  46.  PURPOSE  AND  CLASSES. 

The  caveat  is  an  instrument  peculiar  to  the 
Torrens  system  of  rcf>:istration,  or  at  least  to  a  system 
of  registration  of  titles.  As  already  explained,  the 
scheme  of  the  Acts  is  to  recognize  only  registered 
interests  in  land,  but  it  is  equally  as  impossible  to 

350 


CAVKA'l'H 


357 


confine  all  intci'csts  in  land  to  registered  interests  as 
it  was,  under  the  old  system,  to  coniine  all  estates  in 
land  to  the  legal  estate.  While  it  is  true  that  the 
Acts  state  that  no  instrument  until  registered^  shall 
be  clTectual  to  pass  any  interest  therein  as  against  a 
bona  JUlc  transferee,  or  e.xcept  as  against  the  parties 
thereto,  and  only  certain  instruments  can  be  regis¬ 
tered,  nevertheless  the  courts  administering  equity 
recognize  that  "equitable  interests  and  estates  can 
be  created  and  will  arise  by  im])lication  in  these 
lands,  just  as  in  the  case  of  lands  that  have  not  been 
brought  under  the  Act,  and  the  courts  of  equity 
acting  upon  the  registered  owner  in  personam  will 
still  recognize  and  give  effect  to  them.”^  Now, 
where  there  was  no  system  of  registration  at  all,  such 
equitable  rights  merely  stood  their  chance  as  such 
under  the  rules  of  equity,  and  whore  there  was  a 
system  of  registration  of  deeds  it  was,  in  addition, 
generally  possible  to  register  the  actual  instrument 
raising  the  eciuity,  but  under  the  Torrens  Acts,  the 
only  instruments  capable  of  actual  registration  arc 
a  few  simple  instruments  passing  a  registered  estate 
or  effecting  a  registered  charge  on  land.  In  an  early 
Australian  case-  it  was  held  that  no  other  instruments 
were  effectual  between  the  parties  or  enforceable 
cither  at  law  or  in  equity,  but  fortunately  this  view  of 
the  Acts  has  not  been  generally  adopted,  as  it  would 
be  impossible  to  confine  dealings  in  and  dispositions  of 
land  to  the  narrow  limits  of  rcgistcrablc  instruments 
and  the  Acts  themselves  now  impliedly  recognize 
that  such  unregistered  instruments  do  have  some 
effect.  On  the  other  hand,  the  bona  fide  purchaser 
from  the  registered  owner,  even  with  notice  not 
amounting  to  fraud,  gains  absolute  protection  by 

’  Bain,  J.,  in  Re  Masseij  and  Gibson,  7  Man.  L.  II.,  at  page  180,  approved 
Wilkie  V.  Jellett,  2  Terr.  L.  R.,  McGuire,  J.,  at  page  143,  whose  reasons 
were  entirely  right;  26  S.  C.  R.,  at  p.age  288. 

=  Lange  v.  Ruwoldt,  7  S.  A.  R.  1,  overruled  Cidhberlson  v.  Swan,  11 
S.  A.  R.  102. 
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registration.  To  take  a  middle  course,  as  it  were, 
between  practically  nullifying  unregistered  or  un- 
rcgistcrablc  instruments  on  the  one  hand,  and,  on 
the  other,  permitting  their  actual  registration  and 
thus  destroying  the  simplicity  and  workability  of 
the  system,  the  caveat  was  devised,  with  what  effect 
it  is  the  purpose  of  this  chapter  to  elucidate. 

Caveats  arc  of  three  sorts: 

(i)  Caveats  against  bringing  land  under  the 

system. 

(ii)  Caveats  filed  by  the  registrar. 

(iii)  Caveats  by  third  jrartics  against  subsequent 

dealings. 

§  47.  CAVEATS  AGAINST  BRINGING  LAND  UNDER  THE 
SYSTEM. 

The  practice  in  rcgai’d  to  these  necessarily 
differs  in  Manitoba  from  that  in  the  other  juris¬ 
dictions,  for  the  reason  that,  in  Manitoba,  if  land 
is  not  under  the  new  system  it  may  be  dealt  with 
under  the  old  system,  while  in  the  other  jurisdictions 
if  land  is  not  under  the  Acts,  it  may  not  be  dealt  with 
at  all  until  brought  under.  It  is  therefore  sufficient 
in  Saskatchewan  and  Alberta  and  the  Dominion  to 
file  a  caveat  in  the  ordinary  way  in  the  only  registry 
office  existing,  even  though  there  be  no  registrations 
under  the  Acts.  The  caveator  has  the  assurance 
that  before  the  land  can  be  dealt  with  on  the  register, 
that  is  to  say,  at  all,  the  caveat  must  be  disposed  of. 
The  claim  of  a  caveator  in  these  latter  jurisdictions, 
thus  to  file  a  caveat  prior  to  any  certificate  of  title 
for  the  land  having  been  issued,  raises  the  question 
as  to  whether  any  land  before  the  issue  of  certificate 
of  title  can  be  said  to  be  under  the  system,  and 
whether,  therefore,  the  registrar  is  justified  in  cloud¬ 
ing  the  title  to  such  land  or  dealing  with  it  in  any  way. 
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•  even  to  the  extent  of  filing  a  caveat.  In  Rg  Ebbing,^ 
tlie  report  shows  that  this  contention  was  raised, 
but  while  in  that  ease  the  registration  of  the  caveat 
before  patent  was  forbidden,  it  was  distinctly  based 
on  the  prohibition  against  the  mortgage  of  a  home¬ 
stead  before  the  issue  of  patent,  and  not  on  the 
general  ground  above  suggested.  The  Acts  them¬ 
selves,  however,  recognize  the  propriety  of  filing  a 
caveat  before  the  issue  of  any  certificate  of  titlc,'^  and 
as  the  filing  of  the  caveat  is  not  actually  dealing  with 
land,  but  rather  a  restriction  upon  dealing,  there 
seems  no  objection  in  princi]de  to  such  filing, 
and  certainly  where  there  is  no  other  possibility  of 
registration,  the  protection  of  the  public  demands  it. 
Under  the  law,  prior  to  The  Territories  Real  Property 
Act  of  1886,  instruments  affecting  land,  whether 
patented  or  not,  might  have  been  registered.'’ 

But  in  Manitoba,  where  if  land  has  not  been 
voluntarily  brought  under  the  Act  it  may  be  dealt 
with  under  the  old  system,  to  file  a  caveat  under  the 
new  system  against  land  which  might  or  might  not 
ever  come  under  the  operation  of  that  system  would 
be  meaningless,  and' there  is,  thercfoi'e,  special  pro¬ 
vision  for  the  filing  of  caveats  against  bringing  land 
under  the  new  system  when  an  application  for  the 
purpose  has  been  actually  made.  Such  a  caveat 
may  be  filed  upon  a  party  having  an  adverse  interest 
becoming  aware  in  any  manner  of  the  fact  that  such 
an  application  is  being  made,  but  is  ordinarily  the 
first  step  taken  by  a  party  having  an  interest  adverse 
to  that  of  the  applicant  when  such  party  has  been 
notified  by  the  registrar  pursuant  to  section  44  of  the 
Manitoba  Act. 

The  persons  who '  may  file  a  caveat  against 
bringing  land  under  the  new  system  in  Manitoba  arc 

’  2  Sask.  L.  K.  107.  See,  also,  i^ago  370. 

^  S.ask.  127  (2);  Alta.  80;  Dom.  133. 

^  In  re  Land  Titles  Act  and  Canadian  Pacific  Railway  Co.,  -1  Te  rr.  L.  It., 
at  pafco  243. 
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the  same  persons  as  may  file  a  caveat  against  dealings 
with  registered  land;  that  is  to  say,  any  person 
claiming  an  estate  or  interest  in  the  land.  These 
words  will  be  more  fully  discussed  'post  page  363. 
A  caveat  against  bringing  land  under  the  Act,  unlike 
the  ordinary  caveat  against  dealings,  operates  as  an 
injunction,  and  the  district  registrar  after  the  receipt 
of  the  caveat  shall  not  bring  the  land  under  the  new 
system  until  such  caveat  has  been  disposed  of  (section 
128).  But  though  more  effective  than  the  caveat 
against  dealings  in  this  respect,  its  efficacy  is  much 
less  in  the  fact  that  it  automatically  lapses  at  the 
expiration  of  a  month  from  the  filing  thereof,  unless 
the  person  by  whom  or  on  whose  behalf  it  has  been 
lodged  shall,  within  that  time,  have  filed  with  the 
district  registrar  evidence  that  he  has  taken  pro¬ 
ceedings  in  court  to  establish  his  title  to  the  land  or 
his  right  as  set  out  in  such  caveat  (section  129). 
After  the  lapse  of  the  caveat  forbidding  the  bringing 
of  land  under  The  Transfer  of  Land  Statutes  in  Vic¬ 
toria,  it  Avas  held  that  the  court  or  a  judge  had  no 
power  to  make  an  order  restraining  the  registrar  from 
bringing  the  land  under  the  Act,®  but  such  time 
limitation  is  introduced  for  the  benefit  of  the  caveatee 
and  may  be  waived  by  him.^  The  proceedings  to 
establish  the  claim  in  the  caveat  may  be  taken  either 
under  Schedule  L  (section  144)  or  by  statement  of 
claim  followed  by  the  filing  of  a  Us  pendens  (section 
145).  The  caveat  and  proceedings  thereunder  de¬ 
pend  for  their  existence  on  the  continued  existence 
of  the  application  pursuant  to  which  they  are  filed, 
and  upon  the  witlidrawal  of  such  application  the 
caveat  and  proceedings  taken  thereunder  cease  to 
have  any  effect,  and  do  not  operate  so  as  to  restrain 
the  registrar  from  bringing  the  land  comprised  in 
the  application  under  the  Act  if  a  second  application 

‘  Ex  parle  Aylwin,  4  V.  L.  R.  116. 

7  WHeon  V.  McIntosh,  63  L.  J.  P.  C.  49,  (1894)  A.  C.  429. 
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bo  made  for  that  purpose.  ®  And  where,  pursuant  to  a 
caveat,  writ  was  issued  and  an  order  for  seeurity  made 
and  compliance  therewith  defaulted  in,  an  appli¬ 
cation  to  remove  the  caveat  was  granted  by  the  Full 
Court  of  Victoria,  Australia,  which  stated  that  it 
might  do  otherwise,  but  only  in  very  special  circum¬ 
stances,  if  some  fraud  or  oppression  were  shown.” 
The  proceedings  based  upon  a  caveat  against  bring¬ 
ing  land  under  the  new  system  have  been  discussed, 
ante  page  77. 

§  48.  CAVEATS  BY  REGISTRAR, 

Such  a  form  of  caveat  is  provided  for  in  Mani¬ 
toba  and  Alberta  only ;  and,  it  may  be  added,  in  all  the 
Australian  jurisdictions.  The  jurisdiction  of  the 
registrar  to  file  caveats  is  prescribed  by  section  49  (a) 
Manitoba  and  section  100  Alberta.  Even  for  the 
purposes  prescribed  by  these  sections  the  registrar 
will  exercise  his  jurisdiction  cautiously.  In  New 
Zealand,  where  a  caveat  was  filed  by  the  registrar 
because  an  action  had  been  brought  calling  in  ques¬ 
tion  the  title  of  the  registered  owner,  in  order  to 
protect  the  assurance  fund  in  case  the  land  got  into 
the  hands  of  bona  fide  purchasers,  the  court  refused 
to  discuss  the  rights  of  the  claimants  and  the  caveat 
was  struck  off.  Richmond,  J,,  said: 

"The  assurance  fund  must  take  its  chance.  It  is  contrary 
to  the  whole  spirit  and  policy  of  these  Acts,  as  I  read  them,  to 
allow  transfers  by  the  registered  owner  to  be  inhibited  upon  a 
mere  qtiia  timet  of  the  district  registrar  or  his  official  supe¬ 
rior.” 

On  the  other  hand,  where,  before  the  High  Court  of 
Australia,  on  appeal  from  the  Supreme  Court  of 
New  South  Wales,  the  question  was  as  to  the  pro¬ 
tecting  of  the  rights  of  a  municipality  in  certain 
lands  under  which  they  had  acquired  a  statutory 

’  Gaffneij  v.  McLaughlin,  18  W.  N.  (N.  S.  W.)  291. 

»  In  re  McNaughlon,  (1909)  V.  L.  R.  398. 

Re  Tanner,  5  N.  Z.  L.  R.  S.  C.  102. 
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right  to  construct  gas  works  and  lay  pipes,  it  was 
held,  following  Municipal  Council  of  Sydney  v, 
Youngf'-  that  this  gave  the  municipality  in  question 
no  interest  in  the  land  sufficient  to  qualify  them  to 
file  a  caveat,  but  O’Connor,  J.,  said: 

‘‘Tlio'rngislrar,  if  lie  is  of  opinion  that  there  was  a  high¬ 
way  or  road  dedicated  properly,  and  that  the  applicant  has 
taken  a  stop  which  might  put  the  municipality  and  other  persons 
who  wish  to  use  the  road  in  a  difficulty  by  the  issue  of  a  certi¬ 
ficate,  has  power  under  section  12  to  enter  a  caveat  immediately 
on  the  issue  of  the  certificate  of  title.”'- 
A  caveat  filed  by  the  district  registrar  docs  not  lapse 
after  the  expiration  of  notice  as  provided  in  the  case 
of  a  caveat  filed  by  a  private  person,  but  only  upon 
special  proceedings  for  the  purpose,  taken  in  Mani¬ 
toba  upon  notice  of  motion  (section  141)  and  in 
Alberta  by  originating  summons  (section  96).  Nor 
is  the  district  registrar  liable  for  filing  or  continuing 
any  caveat  wrongfullj  (Man.  135;  Alta.  94). 

The  present  sections  of  the  Saskatchewan  Act, 
numbers  161  and  177,  which  have  no  counterpart  in 
the  Alberta  and  Manitoba  Acts,  were  taken  from 
subsection  10  of  the  general  section  providing  for  and 
relating  to  caveats  in  The  Land  Titles  Act  1S94, 
section  99  reading: 

“Tin;  judge,  on  ai)]fiic!ition  for  that  purpose,  on  behalf  of 
any  jicrson  wlio  is  under  the  disability  of  infancy,  lunacy,  un¬ 
soundness  of  mind  or  absence  from  the  Territories,  may,  by 
order  directed  to  the  registrar,  jjrohibit  the  transfer  of  or  deal¬ 
ing  with  any  land  l)cIonging  to  such  person,  and  the  dealing 
with  any  land  in  any  case  in  which  it  appears  to  him  that  an 
error  has  been  inaih^  1 13'  misdescription  of  such  land  or  other¬ 
wise  in  any  certificate  of  title  or  other  instrument,  or  for  the 
prevention  of  any  inpiroper  dealing.” 

There  was  no  caveat  by  the  registrar  provided  for 
in  that  Act.  In  the  new  Alberta  Act  of  1906  that 
subsection  did  not  appear,  but  the  caveat  by  the 

”  (iS98)  A.  C.  457. 

*-  Municipal  DisIricI  of  Concord  v.  Coles,  3  C.  L.  11.  90;  see  12  (0)  of  the 
New  South  Wales  Act  1900  is  almost  identical  with  49  (e)  Manitoba. 
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registrar  was  introduced,  copied  probably  from 
Manitoba.  Sections  161  and  179  of  the  Saskat¬ 
chewan  Act,  in  view  of  sections  4  and  150,  without 
some  explanation  appear  somewhat  as  surplusage. 
It  is  submitted  that  it  is  the  intention  of  these 
sections  to  provide  an  easy  method  whereby  any 
person  interested  (in  the  widest  sense  of  that  word), 
or  the  registrar  himself,  may  obtain  an  order, 
under  circumstances  where  in  Manitoba  or  Alberta 
the  registrar,  either  on  application  or  of  his  own 
motion,  would  file  a  caveat. 

§  49.  CAVEATS  BY  THIRD  PARTIES  AGAINST  SUBSE¬ 
QUENT  DEALINGS, 
a.  Persons  Who  May  Caveat. 

The  provisions  of  all  the  jurisdictions  follow 
in  a  general  way  much  the  same  lines  in  regard  to 
these  caveats.  In  Manitoba  and  Alberta  the  cavea¬ 
tor  may  caveat  not  only  against  land  but  against 
any  mortgage  or  incumbrance.  In  Saskatchewan 
and  the  Dominion  the  power  to  caveat  is  confined 
to  persons  claiming  an  interest  in  land.  In  Manitoba, 
the  words  descriptive  of  persons  who  may  file  caveats 
are  general,  that  is  to  say,  an.y  person  claiming  "an 
estate  or  interest  in  land”  (section  130).  Under  the 
Ontario  Act  the  power  to  caution,  as  it  is  called 
there,  is  extended  to  "any  person  interested  in  any 
way  in  any  land.”  This  phrase,  which  is  substan¬ 
tially  identical  with  the  one  adopted  in  the  Saskat- 
cheAvan  and  Alberta  Acts,  is  Avider  than  "claiming 
an  interest  in  land.”  Whatever  dealing  gives  a 
valid  claim  to  call  for  or  receive  a  conveyance  of 
land  is  an  interest  AAuthin  the  scope  of  the  statute.^^ 
In  MunicijKil  District  v.  Coles,  in  Australia,  ante, 
Avherein  a  municipality  claimed  certain  land  as  a 
street,  it  Avas  held  that  it  had  no  such  interest  in  the 
land  as  entitled  it  to  enter  a  caveat  merely  because  it 

Re  Clagstonc  and  Hammond,  28  0.  R.  409. 
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had  the  care,  control  and  management  of  the  road, 
or  because  of  tlie  power  to  construct  gas  works 
and  lay  pljics  through  the  streets,  or  on  the  ground 
that  a  right  of  public  passage  is  an  easement. 

“Tlic  intoniion  of  tlio  Legislature  in  using  the  word 
‘interest’  was  tliat  only  a  person^  having  or  claiming  to  have 
some  legal  or  eciuitablc  interest  in  the  land  partaking  of' the 
character  of  an  estate  or  of  an  equitable  claim  upon  the  land, 
can  bo  a  caveator.” 

The  most  important  cases  on  the  dividing  line  are 
those  touching  the  question  of  the  right  to  file  a 
caveat  under  instruments  containing  covenants 
restricting  the  use  of  land.  The  effect  of  these  cove¬ 
nants  as  running  with  the  land,  and  being  of  the 
nature  of  an  interest  in  the  land,  has  already  been 
discussed  {ante  page  244),  and  it  may  be  stated  that 
the  practice  in  all  the  jurisdictions,  whether  in  Mani¬ 
toba,  where  the  person  who  makes  the  caveat  is  one 
“claiming  an  interest,"  or  in  the  other  jurisdictions, 
where  the  caveator  need  only  “claim  to  be  interested," 
has  been  to  allow  the  filing  of  caveats  protecting 
rights  under  such  instruments.  The  Australian 
cases  to  the  contrary  have  not  been  followed,  e.  (/.  Ex 
jmrte  Johnson, where  a  caveat  under  a  covenant  to 
grant  a  right  of  way  was  removed  on  the  ground  that 
the  deed  conveyed  only  an  easement  in  gross  which 
was  a  mere  personal  right,  not  assignable;  Staples 
V.  Corhy,^^  where  a  covenant  in  a  mortgage  not  to 
purchase  alcoholic  liquors  for  sale  on  the  premises 
from  any  other  brewer  than  the  plaintiff  company 
was  held  not  to  entitle  the  plaintiffs  to  protect  their 
right  by  a  caveat;  Woodherry  v.  Gilbert, where  a 
covenant  not  to  carry  on  a  business  in  the  particular 

Tierney  v.  Loxlon,  12  N.  S.  W.  L.  R.  308,  referring  to  section  24  of 
the  New  South  Wales  Act.  Quoted  with  .approval  in  Municipal 
Dislricl  of  Concord  v.  Cnlca,  supra,  section  24  reads:  “Any  person 
having  or  claiming  an  interest  in  any  land  may  lodge  a  caveat,  etc.” 

“  5  W.  W.  and  A’B.  55. 

19  N.  Z.  L.  R.  517. 

3  Tas.  L.  R.  7. 
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locality  and  not  to  lot  certain  stables  on  certain  land, 
was  purely  personal  and  would  not  run  with  the  land 
or  entitle  the  covenantee  to  enter  a  caveat  against 
dealings;  Ex  parle  Graves, where  the  right  of  a 
lessee  to  apply  to  the  supreme  court  to  be  relieved 
from  forfeiture  of  a  lease  was  held  not  to  bo  a  bene¬ 
ficial  interest  in  land  which  could  be  protected  by 
caveat.  The  Canadian  registrars  have  acted  on 
“the  broad  principle,  which  appears  to  govern  so 
many  decided  cases,  of  preserving  rights  in  land 
which  has  been  brought  under  the  system  as  nearly 
as  possible  by  analogy  to  rights  Avhich  would  exist 
in  the  same  land  if  held  under  the  general  law.”*” 

A  caveat  may  be  filed  by  a  cestui  que  trust  oven 
upon  an  unwritten  trust.  Thus,  a  wife,  alleging  that 
her  husband  had  invested  her  money  held  upon 
trusts  not  committed  to  writing  in  the  purchase  of 
land,  has  a  right  to  enter  a  caveat  to  protect  her  in¬ 
terests,  the  court  saying: 

“I  think  the  caveat  is  rightly  lodged.  I  am  of  opinion  that 
cestiiis  quo  tnislent  have  a  right  to  caveat  with  a  view  to  pro¬ 
tecting  their  interests.”  “ 

And  an  equitable  mortgagee  by  deposit  of  title  deeds 
has  a  claim  on  which  to  file  a  caveat,”*  and  likewise 
a  person  having  an  interest  in  the  proceeds  of  the 
sale  of  land,””  and  a  person  claiming  under  twenty 
years’  adverse  possession.””  In  Eels  v.  Knowles, it 
was  suggested  by  the  High  Court  of  New  Zealand 
that  a  mere  option  would  not  entitle  the  holder 
thereof  to  file  a  caveat,  but  the  same  court  subse¬ 
quently,  in  Morland  v.  Hales  and  Somerville, decided 


'3  7  N.  Z.  Gaz.  L.  R.  318. 

IIoRii,  paso  803. 

D’Albcdyhill  V.  Alhcdyhill,  3  N.  Z.  L.  R.  S.  C.  391. 

-*  Neal  V.  Adams,  4  N.  Z.  L.  R.  S.  C.  177. 

In  re  Bielfeld,  12  N.  Z.  L.  R.  .'590. 

“  Boyd  V.  Marfarlane,  1  N.  Z.  L.  R.  S.  C.  347. 

20  N.  Z.  L.  R.  C.  A.,  at  page  013;  merely  that  a  c.aveat  claimed  under 
an  option  was  assumed  as  unobjectionable  in  Fallis  v.  Balthasar,  2  W. 
W.  R.  132. 

“  30  N.  Z.  L.  R.  C.  A.  201. 
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that  an  o])tion  would  pass  an  interest  in  the  land 
sufficient  to  found  a  caveat  upon,  following  Land, on 
and  South  Wcslcim  Railway  Company  v,  Oomm}^ 

In  the  case  of  restrictive  covenants  in  Manitoba 
the  legislature  has  itself,  in  a  manner,  approved  the 
filing  of  such  agreements  by  way  of  caveat  by  such 
sections  as  1908,  c.  52,  §  7,  altering  by  legislative 
authority  the  effect  of  certain  agreements  theretofore 
filed  by  way  of  caveat,  and  thus  assuming  the  pro¬ 
priety  and  effectiveness  of  the  filing. 

As  to  the  right  of  a  creditor  having  a  claim  under 
13  Eliz.  c.  5,  to  set  aside  a  certificate  of  title  in  the  name 
of  a  registered  owner,  to  file  a  caveat  to  protect  such 
right,  Dugas,  J.,  at  the  trial  in  McGradc  v,  Syndicat 
Lyonnaise,'^'^  intimated  that  in  his  view  the  creditor 
had  such  right.  Idington,  J.,  in  the  Supreme  Court 
of  Canada,  dissented  from  this  view.-®  The  latter 
view  would  seem  to  bo  supported  by  the  Full  Court 
of  British  Columbia  in  Peck  v.  Sun  Life  Assurance 
Co.f'^  where  Duff,  J.,  said: 

“The  creditors  *  #  *  statutory  right  to  invoke 

by  appropriate  proceedings  a  judicial  declaration  of  the  facts 
which  the  provisions  of  13  Eliz.  c,  5,  made  void  ab  initio  the 
conveyance  from  the  debtor  to  his  wife.  The  statutory  right 
was  neither  an  unregistered  title  nor  an  unregistered  interest 
nor  an  unregistered  disposition.” 

In  Saskatchewan,  owing  to  the  peculiar  wording 
of  section  125  of  the  present  Act,  the  power  to  caveat 
is  held  to  be  confined  to  persons  claiming  under  an 
instrument  in  writing,  according  to  a  practice  as 
establi-shcd  by  a  decision  of  the  master  of  titles  on 
a  petition  from  a  registrar.^'’  He  there  pointed  out 
that  of  the  specific  documents  under  which  it  is 
provided  that  a  person  may  file  a  caveat  the 
most  general  is  “any  unregistered  instrument.” 


See  36  S.  C.  R.  251,  at  page  235. 
“8  36  S.  C.  R.,  at  page  275. 

2’  11  B.  C.  R  21.5. 


Re  Oslad’s  Caveat,  Master  of  Titles,  Sask.,  8th  November,  1909. 
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Instrument,  according  to  the  interpretation  section, 
docs  not  extend  to  any  documents  but  those  in  writing. 
The  specific  enumeration  of  instances  under  which 
a  person  may  file  a  caveat  (section  125)  is  followed  by 
the  words  "or  otherwise,’’  but  it  was  held  that 
tlicsc  words  "or  otherwise”  were  either  cjusdem 
(jeneris  with  the  preceding  enumeration  so  as  to  be 
confined  to  instruments  in  writing,  or  referred  to  the 
words  immediately  preceding,  so  that  in  the  latter 
ease,  that  part  of  the  section  in  question  should  read 
"under  an  execution  where  the  execution  creditor 
seeks  to  affect  land  in  which  the  execution  debtor  is 
interested  beneficially,  but  the  title  to  which  is 
registered  in  the  name  of  some  other  person  or  the 
title  to  which  is  registered  otherwise.”  Prima  facie 
it  would  appear  that  the  title  to  any  land  is  cither 
registered  in  the  name  of  any  given  person  or  is  not  so 
registered,  and  that  therefore  such  an  enumeration 
is  so  unnecessary  as  to  be  meaningless,  but  the 
Full  Court  of  Saskatchewan  has,  in  effect,  ap¬ 
proved  of  this  latter  interpretation  of  the  words 
"or  otherwise.”  That  was  in  a  case  where  land  was 
registered  in  the  name  of  Prudent  Guigere;  the 
execution  under  which  the  caveator  claimed  was 
against  James  Gear,  in  fact  the  same  person.  New- 
lands,  J.,  delivering  the  judgment  of  the  court  said: 

“Now  this  land  was  not,  strictly  speaking,  registered  in  the 
name  of  some  other  person,  but  as  far  as  the  land  titles  office 
was  concerned,  it  was  registered  in  the  name  of  ‘some  other 
person,’  as  they  could  not  recognize  these  two  names  as  belong¬ 
ing  to  one  and  the  same  person,  and,  therefore,  as  to  the  execu¬ 
tion  against  James  Gear,  the  land  which  was  registered  in  the 
name  of  Prudent  Guigere,  was  registered  in  the  name  of  some 
other  person.  Besides,  the  words  ‘or  otherwise’  must  be 
given  some  meaning,  so  that  if  in  this  case  the  land  was  not 
actually  registered  in  the  name  of  some  other  person,  it  seems  to 
me  that  these  words  extend  the  right  to  file  a  caveat  to  cases 
where  the  execution  creditor  is  interested  in  land  the  title  to 
which  is  registered  otherwise  than  in  the  name  of  some  other 
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person,  which  would  inul<(!  tlie  provision  ai)piiciil)io  to  tins  case, 
and  give  tiio  Ciaar  Scott  CoiniJuny  tiio  rigiit  to  hie  tiiis  caveat.’'“‘ 
The  lansiuigo  of  Wetmoro,  C.  J.,  in  Re  Wark 
Caveat,  as  follows:'*^ 

“The  expression  in  section  _13G  of  tiio  Act  of  1000  tiiat'any 
person  ciaiming  to  l^e  inlereslcd  in  tlic  iand  may  lodge  a  caveat 
witli  the  registrar’  is  not  governed  section  70.  Tlic  word 
'claiming'  gives  tins  section  a  wider  significance  and  I  aj)pre- 
hend  tliat  it  is  good,  tlicrcfore,  to  enable  any  person  claiming 
a  beneficial  interest  of  any  sort  to  lodge  liis  caveat  so  as  to  pre¬ 
vent  the  land  being  disposed  of,” 

can  be  taken  to  be  subject  to  the  limitation  under 
discussion,  and  apparently,  therefore,  in  Saskat¬ 
chewan  a  claim  such  as  under  a  vendor’s  lion  or  an 
equitable  mortgage  by  way  of  deposit  of  certificate 
of  title  without  written  memorandum,  or,  as  were 
the  facts  in  the  case  decided  by  the  master  of  titles, 
ante,  a  claim  by  the  prior  registered  owner  that  the 
jirosent  registered  owner  had  obtained  the  land 
fraudulently  and  without  consideration,  are  not 
grounds  for  filing  a  caveat  in  Saskatchewan.  With 
reference  to  this  result,  it  may  be  pointed  out  that  in 
the  Australian  and  in  the  other  Canadian  juris¬ 
dictions  no  such  restriction  has  been  established.  It 
will  be  observed  that  in  the  Manitoba  Act  (section 
130),  the  language  is  general.  In  the  Alberta  Act 
(section  84),  the  language  corresponds  very  closely  to 
that  of  the  Saskatchewan  Act  (section  135),  but  the 
addition  of  the  word  “howsoever”  after  “otherwise” 
seems  to  indicate  that  the  words  “or  otherwise”  are  not 
to  be  restricted  in  their  meaning  in  the  manner  which 
is  held  to  be  the  case  in  Saskatchewan.’*^"  In  The 
Territories  Real  Property  Act  ISSG,  the  words  wore: 

“Any  person  claiming  to  be  interested  under  any  will, 
settlement  or  trust  deed,  or  any  instrument  of  transfer  or 
transmission,  or_ under  any  unregistered  instrument,  or  other¬ 
wise  howsoever,  in  any  land  may  lodge  a  caveat,  etc.” 

Ganr  Scotl  Co.  v.  Guigere,  2  S.  L.  It.  .374. 

“  12  W.  L.  E.  245,  2  S.  L.  R.  431.  Sections  13G  .and  79  referred  to  are 
sections  125  .and  6S  of  pro.scnt  Act. 

“a  Re  MacCullough  and  Graham,  2  W.  W.  R.  311. 
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The  meaning  of  this  section  is  cloai*,  viz.:  that  any 
interest  however  created  may  be  tlie  foundation  for 
a  caveat.  This  section  was  carried  forward  into 
The  Land  Titles  Act  of  ISO4  as  follows: 

“Any  person  claiming  to  l)o  inlorcHted  under  any  will 
*  *  *  or  und{;r  any  unregistered  instrument,  or  under  an 
execution  wlus'e  the  execution  cr(;tlitor  seehs  to  iilTect  land  in 
which  the  execution  debtor  is  interested  beneli(!ially  but  the 
title  to  which  is  registered  in  the  name  of  some  other  i)erson,  or 
otherwise  howsoever  in  any  hind,  may  lodge  a  caveat,  etc.” 
And  in  1S98  this  section  was  amended  to  read: 

“Any  i)erson  claiming  to  be  interested  under  any  will 
*  *  or  under  any  unregistered  instrument,  or  under  an 
execution  where  the  execution  creditor  seeks  to  affect  land 
in  which  the  execution  debtor  is  interested  beneticially 
but  the  title  to  which  is  registered  in  the  name  of  some  other 
person,  or  otherwise,  in  any  land,  may  lodge  a  caveat,  etc.” 

And  in  The  Land  Titles  Act  of  1000  the  section 
appears  as  section  13G  in  its  i)rcsent  form.  It  is 
legitimate,  if  not  conclusive,  to  look  at  tliese  prior 
sections  for  the  purpose  of  ascertaining  the  meaning 
of  the  present  section.’*'*  Assuming,  as  ap])arcntly  is 
quite  justifiable,  that  in  its  original  form  the  section 
was  intended  to  permit  the  filing  of  a  caveat  under 
any  state  of  facts  which  in  law  or  equity  raised 
any  estate  or  interest  in  land,  upon  the  ordinary 
principles  of  construction  of  statutes, **'*  in  none  of 
these  changes  does  an  intention  appear  to  alter  the 
law  so  as  to  abolish  the  right  in  a  considerable  number 
of  cases  where  it  previously  existed,  nor  to  restrict  the 
words  “or  otherwise,”  which  have  always  appeared 
in  the  section  and  which  appear  in  the  corresponding 
section  of  the  Australian  Acts,  to  a  modification  of 

“  Re  Budgclt,  Cooper  v.  Adains,  (1894)  2  Ch.  557. 

Maxwell,  Interpretation  of  Statutes,  Srd  Eil.  113;  llarilcastlc.  Con¬ 
struction  of  Statutes,  .Srd  Ed.  113.  Mind  v.  Leman,  20  Beav.  269,  at 
page  27.S,  where  llomilly,  J.,  said: 

“The  general  words  of  an  Act  are  not  to  be  so  construed  as  to 
alter  the  previous  policy  of  the  law  unless  no  sense  or  meaning  ran 
bo  applied  to  these  words  consistently  with  the  intention  of  preserving 
the  existing  policy  untouched.  This  principle  of  construction  ns  a 
general  proposition  cannot  be  disputed.” 
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the  specific  case  of  execution  creditor’s  rights  in 
execution  debtor’s  lands,  which  first  appeared  in 
The  Land  Titles  Act  of  1894. 

A  fui’ther  restriction  of  the  power  to  caveat  has 
been  established  in  Saskatchewan  by  the  decision  in 
Re  Ebbing f-'  in  which  case  the  Full  Court  of  Saskat¬ 
chewan  determined  that  a  caveat  claiming  under  a 
mortgage  executed  before  recommendation  for  patent 
could  not  be  filed.  This  decision,  however,  is  not 
free  from  difficulty  so  far  as  it  is  based,  as  it  appears 
to  be,  u]ion  the  fact  that  the  mortgage  was  not  accom¬ 
panied  by  the  statutory  affidavit  in  Form  K.  The 
logical  result  of  the  decision  is  that  no  caveat  can  be 
filed  under  an  instrument  Avhich  might  be  registered, 
as  the  party  so  filing  would  be  '‘doing  indirectly  by 
means  of  the  caveat,  what  was  prohibited  under  the 
Act,”  thus  forbidding,  for  example,  a  part}^  to  file  a 
caveat  under  any  unregistered  mortgage  made  by  the 
registered  owner,  because  the  certificate  of  title 
might  be  produced  and  the  mortgage  itself  registered. 
If  it  be  urged  that,  in  this  case,  the  land  was  home¬ 
stead  land,  the  answer  is  from  the  decision  itself  that 
“the  registrar  has  no  duty  to  make  inquiries  outside 
his  own  office  as  to  whether  or  not  an  instrument  is 
a  proper  one  for  registration.” 

_  There  is  a  further  statutory  restriction  in  all 
jurisdictions  upon  the  right  to  file  a  caveat,  that  is  to 
say,  that  no  caveat  may  be  lodged  based  on  a  claim 
contained  in  the  instrument  commonl}^  known  as  a 
lien  note,  hire  receipt,  written  order,  contract  or  agree¬ 
ment  for  the  inirchase  or  delivery  of  any  chattel  or 
chattels, and  any  such  instrument  so  far  as  it  pur¬ 
ports  to  affect  land  is  declared  void,  in  Manitoba 
from  and  after  March  11,  1893,  in  Saskatchewan 
from  January  1, 1910,  and  in  Alberta  from  December, 

“  2  S.  L.  R.  167,  11  AV.  L  R.  20. 

“R.  S.  M.  1902,  c.  99,  §  -J;  Sask.  (2i  'U'lon 
c.  12,  §  S;  Alla.  1910'(2n(l  .Su.ss.)  c.  .5 
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1910.  These  provisions  were  discussed  by  the 
Manitoba  Court  in  Smith  v.  American  Abell  Engine 
and  Thresher  Coni'panyj'^'^  where  it  was  held  that  a 
separate  document  charging  land  for  the  purpose  of 
securing  the  purchase  price  of  chattels  ordered  by 
such  an  order  form  is  nevertheless  valid  and  may  be 
the  foundation  of  a  caveat. 

b.  Form  and  Contents  of  Caveat. 

The  form  of  caveat  is  prescribed  by  the  Acts. 
In  Manitoba  a  separate  form  is  prescribed  for  a  caveat 
against  bringing  land  under  the  system,  but  there 
has  been  no  distinction  made  in  principle  between 
the  two  sorts  in  the  treatment  of  the  requisites  to 
the  form  and  contents  thereof.  It  has  been  laid 
down  that  a  strict  compliance  vdth  the  forms 
prescribed  is  required.'*** 

The  form  begins  ivith  the  name  and  addition 
or  description  of  the  caveator.  Where  the  caveat 
gave  no  addition  of  the  caveator,  although  the  affi¬ 
davit  in  support  of  the  caveat  described  him  as 
accountant,  in  Jones  v.  Simpson, Bain,  J.,  was  of 
the  opinion  that  the  omission  was  fatal  to  the  validity 
of  the  caveat  although  the  actual  decision  in  this 
case  turned  on  another  point;  but  this  dictum  was 
approved  in  Martin  v.  Morden.^^  A  corporation, 
however,  has  no  addition. 

The  land  must  be  accurately  described,  and  not 
merelj'-  incorporated  by  reference  to  some  other 
document.'*  “  The  forms  in  Alberta  •  and  Saskat- 
cheivan  call  for  a  reference  to  the  certificate  of  title, 
but 


5  W.  L.  R.  329;  affirmed  G  W.  L.  R.  179. 

McArthur  v.  Glass,  G  Man.  L.  R.  244;  McKay  v.  Kanlou,  7  Man. 
L.  R.  250;  Jones  v.  Simpson,  S  Man.  L.  R.‘  124;  Schultz  v.  Archibald, 
S  Man.  ii.  R.  2S4;  Martin  v.  Morden,  9  Man.  L.  R.  565;  Re  Cass 
and  Canada  Traders  Limited,  15  W.  L.  R.  194;  Re  Ebbing,  2  S.  L.  R. 
167 ;  Re  Tttdgc  Pork  Packing  Co.,  7  W.  L.  R.  507. 

North  of  Scotland  Mortgage  Co.  v.  Thompson,  13  Man.  L.  R.  95. 

'o  Martin  v.  Morden,  9  Man.  L.  R.  5G5. 
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"if  ft  cftvcni  onnblcs  llio  n-gislrar  lo  identify  the  land  in  re¬ 
spect  of  wliieh  it  is  lotlf^ed  *  *  ho  proi^erly  receives  it.”^' 

A  caveat  must  stale,,  in  Manitoba,  the  nature 
and  particulars  of  the  title,  estate,  interest  or  lien 
under  which  the  claim  is  made;  in  Saskatchewan, 
the  nature  with  inirticulars  of  the  estate  or  interest 
claimed  (Foi-m  T),  and  in  Alberta  the  nature  of  the 
interest  claimed  and  the  grounds  upon  which  such 
claim  is  founded. 

In  remird  to  the  nature  of  the  estate  claimed,  it 
is  not  necessary  that  the  caveator  should  give  the 
technical  name,  in  legal  parlance,  of  the  estate  or 
interest  claimed  so  long  as  he  sets  out  facts  which 
may  establish  an  interest  and  sufficiently  indicate 
what  that  interest  is.  Where  the  caveator  claimed 
to  be 

"the  owner  of  (naminp;  the  land)  under  and  by  virtue  of  an 
agreement  of  sale  in  writing  of  the  said  property  to  me  from 
(naming  the  vendor),” 

it  was  held  by  Anglin,  J.,  in  the  Supreme  Court  of 
Canada  in  the  decision  last  cited,  a  sufficient  com¬ 
pliance  with  the  requirements.  The  same  thing 
w’as  well  stated  by  Ncwlands,  J.,  in  an  unreported 
decision,  wdicre  he  said: 

“Kow  the  caveator  has  not  stated  that  he  claim.s  an  estate 
in  fee  simple,  or  an  equitable  interest,  or  any  other  particular 
estate  or  interest,  but  he  docs  say  that  he  claims  as  purchaser 
under  an  agreement  of  sale  made  between  himself  and  George 
Sterrett,  giving  the  date  of  same,  the  description  of  the  lands 
and  the  consideration.  This,  it  seems  to  me,  complies  ^nth  the 
provisions  of  the  Act,  as  it  shows  both  the  nature  of  the  intere.st 
and  the  ground  upon  which  it  is  founded. 

The  registrar  before  registering  a  caveat  should 
determine  that  the  facts  set  out  do  establish  an 
interest.  He  must  see  that  altogether  idle  instruments 
are  not  put  on  record,'*^  and  a  caveat  will  be  struck  off 

•“  McKillop  and  Benjafield  v.  Alexander,  45  S.  C.  R.,  at  page  5S0. 

In  re  Ranney  Caveat,  unreported,  Newlands,  J.,  November  25,  1910. 

In  re  Ebbing,  2  S.  L.  R.,  at  171. 
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!it  ojicc  on  aijplication  whore,  for  Gxami)lo,  the 
eaveator  is  merely  claiming  a  commission  for  the 
sale  of  the  land;"  and  a  caveat  claiming  as  “estate 
or  interest”  a  “documentary  title”  was  held 
had*  for  not  setting  out  the  nature  thereof.'*'* 
It  will  have  been  seen  that  to  some  extent 
fhc  nature  of  the  estate  and  the  particulars  ovor- 
laj),  or  at  least  the  particulars  may  furnish  sufficient 
information  in  regard  to  the  nature  of  the  estate,, 
but  the  nature  of  the  estate  alone  would  not 
necessarily  have  divulged  the  particulars.  In 
order  that  parties  claiming  to  file  caveats  might  not 
be  permitted  to  cloud  the  title  of  a_  registered  owner 
without  showing  some  bona  fide  claim  affecting  him, 
the  words  “and  particulars”  were  added  to  section 
133  of  the  Manitoba  Act  by  the  amendment  of  1908 
and  the  words  “and  the  ground  upon  which  such 
claim  is  founded”  to  the  Alberta  Act  in  1912,  bringing 
the  Acts  all  in  line,  were  it  not  for  the  more  recent 
amendment  in  Saskatchewan  to  be  referred  to. 
Under  these  requirements  registrars  demand  that 
before  the  title  of  a  registered  owner  may  be  clouded 
some  interest  moving  from  him,  and  transmitted  in 
some  way,  cither  by  assignment  or  chain  of  contracts, 
or  by  statutory  right  or  otherwise,  to  the  caveator  or 
in  favor  of  the  caveator,  must  be  shown.'*'*  By  a  still 
more  recent  amendment  of  the  Saskatchewan  Act, 
namely,  the  proviso  to  section  125  (1)  enacted  by 
1912,  c.  16,  §  5, 

“No  caveat  shall  be  deemed  to  be  insufficient  for  the  pur¬ 
pose  of  the  lodgment  thereof  merely  on  the  ground  that  the 
interest  claimed  therein  is  not  shown  to  be  derived  from  the 
registered  owner  of  the  land  affected.” 

The  effect  of  the  proviso  is  that  in  passing  upon  the 


Re  Kay  and  While  Silver  Co.,  9  O.  W.  11.  712,  .is  explained  by  In  re 
Skill  and  Thompson,  17  0.  L.  R.  180,  at  pa!;e  190. 

«  In  re  Milchell  (Adam  Caveator),  10  N.  S.  W.  L.  R.  120. 

Jones  V.  Simpson,  8  Man.  L.  R.  124;  Re  Webb,  Rumely  Co.  s  Caveat, 
Master  of  Titles,  Sask.,  21st  Feb.,  1911. 
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fitness  of  a  caveat  presented  for  registration  in  Saskat¬ 
chewan,  the  registrar  is  not  entitled  to  demand  such 
particulars  as  show  the  claim  of  the  caveator  to  be 
derived  directly  or  indirectly  from  or  through  the 
registered  owner,  and  thus  to  entitle  the  caveator  to 
cloud  that  owner’s  title,  but  he  must  be  satisfied  if 
such  particulars  arc  shown  as  could  be  the  foundation 
of  an  interest  in  land  assuming  that  further  links  exist. 
But  such  a  caveat  would  not  by  reason  thereof  be 
continued  by  a  judge  in  the  absence  of  showing  some 
claim  direct  or  indirect  as  against  the  registered 
owner. 

The  caveator  by  the  form  used  in  Saskatchewan 
forbids,  in  effect,  that  any  dealing  shall  be  made 
while  the  caveat  is  in  force  unless  expressed  to  be 
subject  to  the  claim  of  the  caveator,  and  in  Manitoba 
and  in  Alberta  (a)  forbids  the  registration  of  any 
person  as  transferee  or  owner  of  the  estate  or  interest 
claimed  by  the  caveator,  or  (6)  the  registration  of 
any  instrument  affecting  such  estate  or  interest  unless 
the  instrument  is  expressed  to  be  subject  to  the  claim 
of  the  caveator.  In  the  Australian  jurisdictions 
other  than  Victoria  and  Western  Australia  the  caveat 
docs  always  operate  as  an  absolute  prohibition,  and 
in  those  excepted  jurisdictions  may  and  apparently 
generally  docs  so  operate.  But  notwithstanding  the 
wording  of  the  form  in  Manitoba  and  Alberta  as  actual 
prohibitions,  the  actual  provisions  of  the  statutes  of 
those  provinces  do  not  give  to  caveats  any  such 
operation,  but  merely  provide  (Manitoba  132; 
Alberta  87)  that  so  long  as  a  caveat  remains  in  force 
the  registrar  shall  not  register  any  instrument  pur¬ 
porting  to  affect  the  land,  mortgage  or  incumbrance 
in  respect  of  which  the  caveat  is  lodged  unless 
such  instrument  be  expressed  to  be  subject  to  the 
claim  of  the  caveator. 

The  caveat  must  state  some  address  within  the 
province  at  which  notices  of  proceedings  relating 
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to  such  caveat  may  be  served.  The  omission  to  give 
sucli  an  address  is  fatal  to  the  validity  of  a  caveat 
and  a  caveat  with  such  an  omission  will  not  bo  con¬ 
tinued;  ,  and  where  the  caveator  appoints  “A.  N. 
McPherson,  commissioner  of  railways  office,  Winni¬ 
peg,  my  agent  on  whom  notices  and  proceedings  there¬ 
to  may  be  served,''  this  was  held  to  be  a  fatal  defect 
as  naming  a  person  and  not  a  placo.'^  Prior  to  the 
amendment  of  1912  in  Saskatchewan,  the  address 
required  to  be  given  was  within  the  registration  dis¬ 
trict,  but  by  that  amendment  the  Saskatchewan  Act 
has  been  brought  into  line  with  the  other  provinces. 
The  requirement,  however,  of  an  address  for  service 
of  papers  in  connection  with  the  caveat,  is  not  a 
positive  enactment  that  all  papers  and  documents 
required  to  be  served  in  connection  with  the  caveat 
may  be  served  by  leaving  the  same  at  such  address, 
and  in  fact  the  use  of  that  address  for  service  is  only 
permissible  where  elsewhere  specifically  provided  for 
in  the  Acts,  or  ordered  pursuant  to  powers  contained 
in  the  Acts.  In  regard  to  summonses  taken  out  in 
proceedings  on  the  caveat  or  notices  of  motion,  per¬ 
sonal  service  is,  by  the  well  established  practice  in  all 
the  courts  in  the  Canadian  jurisdictions,  required  in 
the  ordinary  way.'^® 

The  caveat  must  be  signed  by  the  caveator,  his 
attorney  or  agent.  The  evidence  which  shall  be  pro¬ 
duced  to  the  registrar  to  satisfy  him  that  a  person  so 
signing  is  the  attorney  or  agent  is  not  prescribed.  In 
Saskatchewan  and  Alberta  the  affidavit  of  the 
attorney  or  agent  is  accepted  as  proof  of  his  authority. 

McKay  v.  Nanlon,  7  Man.  L.  R.  250. 

•**  Seo  st.aUiteSj  Man.  41;  Sask.  16G;  Alta.  144  (2);  Doin.  171;  and  in 
Victoria,  lie  Slack  and  Winder,  1  V.  L.  11.  319;  Hunter,  248;  Stephen, 
J.,  delivering  the  judgment  of  the  full  court,  said:  “It  is  a  rule  too 
important  and  well  establi.shed  to  admit  of  the  least  infraction,  that 
no  man  is  to  be  condemned,  punished,  or  deprived  of  his  property 
in  any  judicial  proceeding,  unless  he  has  had  an  opportunity  of  being 
hoard;  and  a  court  cannot  be  satisfied  that  such  opportunity  has  been 
afforded,  unless  it  clearly  secs  that  there  has  been  a  proper  service  o 
the  process  requiring  appearance.” 
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In  Manitoba  the  agency  is  usually  required  to 
bo  established  by  inoro_  complete  evidence.  _  The 
authority  is  there  ordinarily  required  to  be  in  Avriting, 
though  not  necessarily  in  the  shape  of  a  formal  at¬ 
tested  document.  A  caveat  by  a  corporation  must 
be  executed  under  the  seal  of  the  corporation  or  by 
some  one  authorized  under  such  seal,  or  satisfactory 
reason  for  dispensing  Avith  the  seal  must  bo  shoAvn. 
These  rules,  hoAVOvor,  are  office  rules  and  may  be 
relaxed.  The  general  rule  upon  Avhich  the  registrar 
acts— and  this  rule  applies  equally  avoII  to  all  juris¬ 
dictions — is  that  since  the  Act  gives  a  party  injured 
by  the  Avrongful  filing  of  a  caveat  a  right  to  damages, 
the  registrar  should  not  nullify  that  right  by  accept¬ 
ing  for  registration  caveats  Avhere  he  is  not  reason¬ 
ably  satisfied  that  it  Avould  be  impossible  for  the 
caveator,  principal,  to  repudiate  responsibility  for 
the  caveat  on  the  ground  of  lack  of  authority  in  the 
agent. 

The  caveat  docs  not  require  to  be  Avitnessed  nor 
accompanied  by  an  affidavit  of  execution,  but 
must  be  accompanied  by  an  affidavit  of  the  caveator 
or  his  agent  in  the  form  prescribed  by  the  Act.  The 
absence  of,  or  a  material  omission  in,  this  affidavit 
invalidates  the  caveat.'*®  The  affidavit  cannot  supply 
an  omission  in  the  caveat,®®  and  although  under  the 
Manitoba  or  Alberta  Act  the  evidence  in  support  of 
the  caveat  may  be  either  by  an  affidavit  or  declaration, 
a  Avriting  AAdiich  is  neither  an  affidavit  nor  a 
declaration,  but  a  combination  of  both,  aatII  render 
the  caA'-cat  ineffectual.®* 

c.  Cessation  of  the  Caveat. 

(1)  SUMMARY  OF  CAUSES. 

A  caveat  may  expire  or  cease  to  be  of  any  effect 
by  reason  of:  (1)  Lapse  of  time.  (2)  Notice  given  by 

"  McArthur  v.  Glass,  6  Man;  L.  E.  224. 

Jones  V.  Simpson,  S  Man,  L.  R.  124. 

Schultz  V.  Archibald,  8  Man.  L.  R.  2S4. 
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the  registrar  and  lapse  thereafter.  (3)  Notice  by 
any  person.  (4)  Proceedings  by  way  of  motion  or 
summons  to  discharge  same.  (5)  Withdrawal  by 
the  caveator. 

(2)  LAPSE  OP  TIME. 

Under  The  Territories  Real  Properly  Act  of  1S8G 
and  The  Land  Titles  Act  1894,  a  caveat  was  effective 
during  a  period  of  three  months  only,  and  auto¬ 
matically  expired  at  the  expiration  of  that  period 
unless  proceedings  had  been  taken  to  establish  the 
caveator’s  title  to  the  claim  or  interest  specified  and 
an  injunction  granted  restraining  the  registrar  from 
granting  a  certificate  of  title  or  otherwise  dealing  with 
the  land ;  and  this  is  still  the  law  under  the  Dominion 
Act  (section  136),  and  in  British  Columbia,  in  which 
latter  province  the  caveat  operates  in  the  meantime 
as  an  absolute  prohibition  against  dealings.  In  the 
Dominion,  the  caveat  lapses  at  the  expiration  of  three 
months;  such  limitation  is  introduced  for  the  benefit 
of  the  caveatee  and  may  be  waived  by  him.®- 
(3)  NOTICE  BY  REGISTRAR  AND  LAPSE  THERE¬ 
AFTER. 

This  procedure  is  peculiar  to  Saskatchewan. 
The  owner  or  other  person  claiming  an  interest  in 
the  land  may  require  the  registrar  to  notify  the 
caveator  by  registered  letter  at  his  address  for  service 
set  forth  in  the  caveat,  that  such  caveat  shall  lapse 
at  the  expiration  of  thirty  days  from  the  mailing  of 
the  notice  unless  in  the  meantime  a  judge’s  order  be 
obtained  continuing  the  caveat.  The  registrar  at 
his  discretion  may  demand  satisfactory  evidence 
that  any  person,  other  than  the  owner,  who  requires 
him  to  serve  such  notice  has  an  interest  in  the  land. 
The  request,  being  an  instrument,  should  be  attested 
in  the  ordinary  way  (for  form  see  No.  15,App.C.).  The 
customary  procedure  by  the  caveator  on  receipt  of 

“  Wihon  V.  McIntosh,  63  L.  J.  P.  C.  49,  (1S94)  A.  C.  429. 
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such  a  notice  is  to  i)rci)arc  an  affidavit  sotting  out 
all  the  facts  of  the  cese  and  verifying  the  interest  of 
the  caveator,  ui)on  which  affidavit,  accompanied  by 
an  abstract  and  copy  of  the  caveat,  a  summons  from 
the  judge  is  obtained,  calling  upon  the  person  making 
the  request  and  all  persons  intei'osted  as  disclosed  by 
the  register  to  show  cause  why  the  caveat  should  not 
be  continued,  and  such  summons  embodies  an  order 
continuing  the  caveat  temporarily  until  further 
order;  or  under  the  practice  introduced  by  the  rules 
of  1911  this  might  more  properly  be  done  by  order 
and  notice  of  motion  to  continue,  following  the 
analogy  of  an  interim  injunction  and  notice  of  motion 
to  continue  in  an  ordinary  action. 

Upon  the  return  of  such  summons  or  notice  of 
motion,  cause  is  shown  by  the  caveator  why  his 
caveat  should  not  lapse.  Exce]Dt  as  to  the  party  who 
begins,  the  i^ractice  and  principles  invoked  on  the 
return  of  a  summons  under  this  section  arc,  for  all 
practical  purposes,  the  same  as  on  a  summons  taken 
out  by  the  i)arty  adverse  in  interest  in  the  first  case 
against  the  caveator  for  the  caveator  to  show  cause 
why  the  caveat  should  not  be  withdrawn,  as  to  which 
see  'posL,  page  380.  The  filing  of  the  judge’s  order 
continuing  the  caveat  within  the  thirty  clays  is  a 
requisite  for  the  validity  of  such  order,  and  an  order 
received  after  the  expiration  of  the  time  Avill  not  be 
registered.''’*  In  Manitoba,  pursuant  to  the  statute 
(section  137),  proceedings  may,  apparently,  be  taken 
under  the  caveat  at  any  time  after  the  expiration  of 
the  time  limit,  but  before  the  district  registrar  shall 
have  disposed  of  the  caveat  as  lapsed. 

A  qualification  of  the  generality  of  the  capacity 
of  any  person  claiming  “any  interest  in  the 'land”  to 
require  the  registrar  to  serve  the  notice  under  this 
section  is  provided  by  the  amendment  of  1912, 
enacting  the  proviso  to  section  130.  The  purpose  of 

“  Shnlluck  V.  McCrp.e,  Master  of  Titles,  Sask.,  12th  Aug  ,  1910. 
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this  uniondincnii  is  to  cnabhi  the  registrar  to  check 
capricious  st('ps  to  remove  bona  Jide  caveats  where 
third  parties’  rights  are  involved.  Thus,  where  a 
caveat  is  filed  under  a  party  wall  agreement,  or  und(!i‘ 
an  easement  or  I'estrictive  agreement,  the  original 
caveator  may  long  have  ceased  to  have  any  interest 
in  the  land,  and  to  permit  of  his  caveat  being  lapsed 
by  reason  of  his  indifference  to  a  registered  letter  in 
the  contents  of  which  he  took  no  interest,  if  he  ever 
received  it,  would  bo  a  serious  flaw  in  the  usefulness 
of  a  caveat.  A  party  claiming  he  is  improperly 
refused  such  a  notice  has  still,  however,  his  remedy 
under  the  ordinary  summons,  which  must  necessarily 
come  before  a  judge,  before  Avhom  the  interest  of  the 
third  person  will  Ido  disclosed  by  the  abstract,  and 
who  will  accordingly  under  the  general  power  given 
him  in  section  129  require  such  third  persons  to  be 
heard  before  discharging  the  caveat. 

(4)  NOTICE  EY  ANY  PERSON. 

Hoinewhat  analogous  to  the  proceedings  pro¬ 
vided  by  section  130  of  the  Saskatchewan  Act  arc  the 
proceedings  provided  by  section  131  of  the  Manitoba 
Act  and  section  89  of  the  Alberta  Act.  These  sec¬ 
tions  arc  very  general  in  their  phraseology.  In 
Manitoba  the  section  docs  not  say  under  what  cir¬ 
cumstances  the  notice  shall  be  given  and  the  practice 
therefore,  in  Manitoba,  has  been  to  refuse  to  recog¬ 
nize  notices  under  this  section  unless  the  party 
requiring  it  to  be  served  shall  satisfy  the  registrar 
beyond  any  doubt  that  he  is  entitled  to  have  the 
caveat  discharged,  and  the  district  registrar,  in  such 
cases,  will  not  take  upon  himself  to  adjudicate  the 
contested  facts,  but  the  evidence  furnished,  in  view 
of  its  being  given  ex  parle,  must  be  of  the  clearest  and 
most  unequivocal  character  to  show  that  the  caveat 
is  or  remains  wrongly  filed  and  that  the  caveator  has 
absolutely  no  grounds  which  he  could  show  why  his 
caveat  should  not  bo  discharged.  Consequentl}'^, 
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for  all  practical  purposes,  the  remaining  practice  as 
set  out  in  section  J3J.  of  the  Manitoba  Act  is  unused. 
In  Alberta,  on  the  other  liand,  the  procedure  is  used 
more  freely;  a  notice  served  by  the  registered  owner, 
or  by  any  other  person  upon  a  judge’s  order  so  permit¬ 
ting,  is  accepted  as  suflicient. 

(5)  SUMMONS  TO  DtSCHAIlGE  CAVEAT. 

(a)  In  General. 

In  all  jurisdictions  a  ]n’occeding  is  provided  for 
summary  aiiplication  to  the  court  or  judge  calling 
upon  the  caveator  to  show  cause  why  his  caveat 
should  not  be  discharged.^"*  In  Manitoba  the  pro¬ 
ceedings  are  by  way  of  motion ;  in  Saskatchewan  by 
way  of  summons,  and  in  Alberta  by  way  of  originating 
.summons.  In  Manitoba  and  Alberta  such  appli¬ 
cation  may  be  made  by  the  applicant,  in  the  case  of 
a  caveat  against  bringing  land  under  the  Act,  or  by 
the  owner,  that  is  to  say,  the  registered  owner.®'’  In 
Saskatchewan  the  owner  or  any  person  claiming  an 
interest  may  take  out  the  summons.  The  summons 
must  be  served  personally  and  not  merely  at  the 
address  given  for  service  in  the  caveat.®®  On  the 
return  of  the  summons  objections  may  be  urged 
against  the  caveat  under  two  heads,  first,  technical 
objections;  secondly,  objections  on  the  merits. 

(b)  Technical  Objections, 

First,  in  regard  to  technical  objections,  it  may 
be  argued  that  a  caveat  which  is  bad  for  one  purpose  is 
bad  for  another,  and  consequently  the  line  of  cases 
where,  in  Manitoba,  petitions  to  establish  the  claims 
of  caveators  against  bringing  land  under  the  new 
system  have  been  dismissed  by  reason  of  not  being 
founded  on  caveats  complying  with  the  provisions  of 
the  Act  {ante  page  371),  are  in  point  as  showing  where 

Man.  138;  .Sask.  129;  Alta.  91;  Dorn.  135. 

Hicks  V.  Laidlmn,  19  W.  L.  R.  525,  affirmed  20  W.  L.  R.  479. 

Re  Slack  arid  Winder,  1 V.  L.  R.  319. 


ii  caveat  will  not  be  continued  upon  the  same  grounds 
of  mere  technical  iri'egularity.  Against  this  view, 
however,  is  the  fact  tliat  whereas,  upon  a  petition 
under  a  caveat  against  bringing  land  under  the  new 
system  being  dismissed,  the  court  may  permit  the 
filing  of  a  second  caveat,”  and,  the  first  caveat  having 
prohibited  the  registrar  jn’oceeding  in  the  meantime, 
no  substantive  right  would  be  defeated;  in  the  case  of 
a  caveat  against  dealings,  new  rcgisti’ations  may  in 
the  meantime  have  been  made,  or  a  new  certificate  of 
title  issued,  in  respect  to  which  the  new  caveat  would  bo 
subsequent,  instead  of  prior,  as  was  the  first,  and  thus 
the  effect  of  a  lapse  of  the  first  eaveat  would  be  possibly 
to  defeat  actual  rights.  It  is  submitted  that  the  courts 
at  the  present  day  lean  against  such  a  construction 
which  would  defeat  substantive  rights  by  reason  of 
mere  technical  defects  in  form.'’*  But  where  an 
objection,  while  technical  in  the  sense  of  being  based 
on  a  noncomplianco  with  the  Act,  is  not  a  mere  matter 
of  form,  the  case  is  different.  Where  a  second  caveat 
was  filed  without  permission  contrary  to  the  pro¬ 
vision  of  the  Act,  the  judge  refused  to  continue  it, 
holding  that  it  Avas  “improperly  lodged  and  of  no 
force  or  effect.”  The  same  case  held  that  a  person 
interested  is  not  estopped  from  taking  such  objection 
by  reason  of  having  sot  the  registrar  in  motion  under 
section  130  of  the  present  SaskatchoAvan  Act.  And 
by  statute  in  that  province,  a  caveat  lodged  contrary 
to  the  provisions  of  section  125  is  by  subsection  4 
thereof  absolutely  null  and  void  to  all  intents 
and  purposes  AAdiatsoever.  Where  the  caveatoes  by 
notice  under  section  131  of  the  Manitoba  Act  required 
the  caveators  to  take  proceedings  upon  their  caveat, 
and  the  caveators  filed  their  petition  but  the  claim 
made  therein  differed  from  that  in  the  caveat,  the 

McKay  v.  N anion,  7  Man.  L.  K.  250. 

McKitlop  and  Benjafield  v.  Alexander,  45  S.  C.  11.  551. 

Re  Tudge  Pork  Packing  Co.,  Lid.,  7  W.  L.  R.  507. 
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pciiiio]]  was  dismissed  and,  (;ojise(iuoiiily,  the  caveat 
lapsed.""  And  it  is  .submitted  tlie  result  would  be  the 
same  in  any  jui'i,sdi(!tion  il  the  caveators’  matci’ial 
upon  the  heiu'in^  of  a  summojjs  to  strike  off  was 
eithe]'  inconsislent  with  the  claim  or  failed  priHui/acic 
to  establish  it.  .In  all  the  Acts  there  is  what  appears 
(o  be  at  first  glaiua;  a  fi;onei’al  section  curinj>:  alMn- 
validities  by  reason  of  any  informality  or  technical 
irregularity' or  of  any  mistake  not  affecting  the  sub¬ 
stantial  justice  of  the  ])i'Oceedings."'  This  section 
does  not  e.\j?ressly  refer  to  caveats,  and,  it  has  been 
held,  does  nol.  apidy  to  them  so  a.s  to  cure  such  in¬ 
formality  or  irregularity."'  l^ut  since  the  decision 
in  McK'illop  (b  Benjajield  v.  /l/c.xYr/a./er,"''‘_tho  law  must 
be  taken  to  be  the  same  as  if  that  scclion  did  s)3eci- 
fically  ap])ly.  The  irregularities  there  complained  of 
Avere  that  t'hc!  caveat  did  not  .shoAV  the  interest  of  the 
caveator,  not  describing  him  as  “i^urchascr”  or  othcr- 
Avise,  but  merely  stating  that  he  claimed  to  be  the 
oAvner  under  a  certain  agreement,  describing  it,  and 
sccondl}',  that  the  caveat  did  not  give  the  number  of 
the  certificate  of  title  as  prescribed  in  the  form. 
Anglin, .],,  .said: 

“fho  ])rovisions  of  section  137  (now  12G)  sliould,  I  think, 
1)(;  l•cft•;lr(locl  as  directory  and  intended  for  the  guidance  of  regis- 
(rai's  iWilkic  v.  Jcllcll).  If  a  caveat  enables  the  registrar  to 
identify  the  land  in  re,spect  of  Avhicli  it  is  lodged  and  if  the  inter- 
c>st  claimed  is  stated  Avith  reasonalde  certainty,  he  properly 
receives  it  and  Avhen  duly  lodged  it  has  the  effect  contemplated 
by  the  st.alnti!,  although  in  some  particular  it  should  not  be 
in  strict  coinjiliancc  Avith  the  jn-escribed  form.” 

This  decision  is  not  to  be  taken  as  ojjerating  to  cure 
all  defects  once  the  instrument  has  been  registered, 
as  has  been  suggested  is  the  result  of  the  decision  of 
the  Supreme  Court  of  Canada  in  Syndicat  Lyonnais 

Re  Cass  and  Canada  Traders  Liniited,  1.5  AA’.  L,  R.  10-1. 

«  Man.  150;  Sask.  ISl;  Alla.  1-12;  Dom.  190. 

Schvltz  V.  Archibald,  S  Man.  L.  R.  281;  Marlin  v.  Morden,  9  Man. 

L.  R.  50.'). 


till  Klondike  v.  Mcdriiilc,'''^  on  appoiil  ri'om  ilio  Yukon 
Territorial  Court  under  The  Lnnd  Tides  Ad  iSO//. 
'i’lK'i'o  tlie  re^intrar  liad  i'(;p;istere(l  a  certificate  oj  lis 
lieiidciis  and  while  lioldiiifi;  that  tluM'c  wa.s  no  pi'ovlsion 
for  such  re^isfration,  still  havlnf>;  been  in  fact  rog'is- 
ter('d,  that  court  d('alt  with  it  as  effective  against  pur¬ 
chasers  for  the  purpose  for  which  it  was  ]'(!gistei'ed, 
I  hat  is,  to  give  notice.  If  that  case  be  taloai  as  an 
aidhority  beyond  its  own  facts  as  reflating  to  a  Us 
pendens,  th(!  princij)le  laid  down  seems  ca])able  of 
indelinite  extefiision.  It  is  submitted,  however,  that 
(hat  ca.se  decides  only  (hat  the;  courts  will  not  permit 
a  ])arty  to  assist  in  a  fraud,  through  reliance  on 
(('clinical  irregularities. 

(fi)  Object ioiitt  on  the  Merits. 

Secondly,  as  to  the  merits.  Where  all  parties 
consent  the  court  has  gone  fully  into  the  merits  of  the 
question  at  issue  bcllween  the  ]iarties  and  tried  it 
out.''’“  And  upon  another  ap])lication  a  pi'occcding 
was  devised  for  the  filing  of  pleadings  in  the  appli¬ 
cation  itself,  and  the  trial  of  the  issue  thus  raised 
at  the  next  sittings  of  the  court.“  It  is  submitted 
the  proper  practice  is  to  hear  the  summons  on  the 
material  filed,  and  if  the  rights  of  the  parties  be  clear, 
to  either  discharge'''"  or  continue  the  caveat,  or 
if  tlierc  be  questions  of  fact  or  imiiortant  questions 
of  law  to  determine,  to  continue  the  caveat  mean¬ 
while,  and  leave  the  parties  to  their  ordinary  remedy, 
that  is,  by  writ  of  summons  or  statement  of  claim,  or, 
in  Manitoba,  by  proceedings  by  way  of  petition  as 
prescribed  under  the  Act.  In  the  Full  Court  in 
Saskatchewan  m-Gaar  Scott  v.  Guigere,  Ncwlands,  J., 
delivering  judgment  of  the  court,  said: 


f* :(()  .s.  c.  n,  251. 

Re  Bahhil  (iiid  Jioiletni,  (i  W.  L.  K.  200  (AltiU,  .Stuart,  .1.);  Tavendcr  v. 
Rdinmh,  S  L.  10  OOS  (Alta.,  Stuart,  .J.). 

Rc  Riddock  and  Chadwick's  Conlract,  0  y'.  L.  11.  300. 

Rc  Sawyer  Massey  and  Dennis,  7  W.  L.  E.  272;  Fallis  v.  Ballhasar, 
2  W.  W.  R.  132. 
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"Ah  to  tiu!  tii'Hl,  ntid  hocoiuI  grouiulH  of  iiiipual,  Hcotioii  MO 
(now  120),  pi'ovidoH  'timt  (In;  jiidKc  inay  upon  proof  ilail  tlic 
(iavcalor  liuH  Ik’cii  Htiniiiiom'd  and  upon  Hiicli  avuOaiao  uh  lie 
I'tapiirt'H,  inalco  Hiiah  order  in  llu;  prcmlsoH  as  (o  liim  HocniH  lit.’ 
_Alllioiia;li  tliiH  Hc.'dtion  nivoH  a  vary  wido  discrotion  to  Ilia  jndKO, 
it  (loan  not,  in  niy  opinion,  aonfar  upon  iiim  tlia  pow(;r,s  of  tlio 
HUprania  aourt  lo  d(!aida  upon  Jagal  or  aciuitalda  ri^lits  hatwaan 
tin;  parti(!H,  l)Ut  only  tiu;  jurisdiation  (o  daaida_ wliatliar  (lia 
aavaalor  laid  any  rinlit  to  tila  tlia  cavaat  in  (luastion,  and  if  lie 
laid  at  tin;  tiina  _  of  tilina;  hucIi  riglit,  wliatliar  lie  laid  at 
tjia  tina;  of  appliaation  tlia  rinlit  to  laiva  tlia  aavaat  aon- 
tinuad  aa;ainst  Huali  proparty,  if  tliaro  is  a  honu  Jidc  (piastion 
of  law  or  aipiity  as  to  tlia  riglit  of  tlia  aavaator  to  tlia  a.stata  or 
intarast  wliiali  jia  alaiinH  undar  ilia  cavaat  lo  ba  daaidad,  ilia 
supranu;  aourt  is  tlia  jiropar  place  for  such  question  to  be  dis¬ 
posed  of,  and  the  caveat  should  be  continued  a  sudicient  time 
to  allow  an  action  to  ba  brouglit  in  which  to  decide  such  a 
question.”'”' 

In  Mnnitobu,  whore  issue,?  of  fact  are  involved  a 
summons  to  discharge  a  caveat  is  dismissed  absolutely, 
leaving  the  party  to  his  ordinary  remedy  at  law.®" 
In  Ontario,  under  a  somewhat  similar  procedure  in 
the  hands  of  the  master,  an  order  was  made  that  entry 
of  the  cessation  of  the  caution  be  made,  ui)on  the 
registered  owner  giving  security  for  the  amount 
claimed  by  the  cautioner  against  the  land,  payment 
to  be  made  according  to  the  result  of  an  action  then 
pending.^"  The  caveator  must,  however,  show  some 
substantive  right  to  have  his  caveat  continued. 
The  mere  fact  of  the  caveator  having  already  brought 
an  action  to  establish  the  same  claim  is  not  in  itself 
sufficient  to  justify  the  continuation  of  the  caveat. 
Where  a  prima  facie  right  to  only  part  of  the  interest 
is  claimed,  the  caveat  will  be  continued,  but  as  to  that 


Oaar  fjcoU  y.  a7ngcrc,  2  S.  L.  11.  374,  .-it  370.  See,  also.  Re  Webster  and 
Canadian  Pacific  Railway  Co.,  0  W.  L.  11.  384;  Re  tfarA-,  2  S.  L.  R. 

mpson,  17  O.  L.  11.  180;  Rowand  and 
btmlhcona,  o  W.  L.  R.  450;  7?c  Yemen  and  MacKenzie,  7  0.  W.  R. 
800. 


Re  McGrecvy  and  Murray,  19  W.  L.  R.  947. 
Re  McDonald  and  Sullivan,  14  P.  R.  00. 

”  Re  Ileberl  and  O’Brien,  9  0.  W.  R.  172. 


part  only.’-*  Tlio  rulo  a.s  to  tlio  duty  of  the  judge  in 
aucli  cases  is  in  Australia  atjd  Ne^v  Zealand,  generally 
speaking,  the  same,  although  where  the  judge  was 
satisfied  that  the  delay  had  been  so  great  as  to  bar 
an  action  I'oi*  specific  perforinance,  the  caveat  was 
ordered  struck  off  summarily.” 

In  case  of  proceedings  being  directed  to  bo  taken, 
the  matter  of  who  should  be  the  plaintiff  and  who 
should  bo  the  defendant  is  important.  If  the 
caveator  bo  the  plaintiff  the  form  of  order  i.s  that  the 
caveat  will  expire  unless  proceedings  be  taken  within 
a  eertain  time.  If  the  cavcatec  bo  the  proper  plaintiff 
the  order  is  that  unless  proceedings  be  taken  within  a 
certain  time  the  caveat  shall  be  continued  indefinitely, 
otherwise  to  abide  the  result  of  the  action.  The 
principles  invoked  in  determining  this  point  will  be 
the  same  as  the  principles  invoked  in  determining  in 
Manitoba  whether  the  caveator  or  the  caveateo  shall 
be  the  plaintiff  in  an  issue  directed  pursuant  to  a 
petition  based  on  a  caveat  against  bringing  land 
under  the  Act,  beginning  with  the  presumption  in 
favor  of  the  caveator  being  the  plaintiff,  which  pre¬ 
sumption  is  only  displaced  on  cause  shown  (sec  ante, 
page  80). 


(G)  WITHDRAWAL  BY  CAVEATOR. 

The  caveator  may  by  notice  in  writing  to  the 
registrar  withdraw  his  caveat  at  any  time.”  In 
Alberta  the  registrar  shall  forthwith  give  notice  in 
writing  of  such  withdrawal  by  mail  or  otherwise  to  the 
caveatee  (section  88),  and  in  Manitoba  the  caveator 
should  notify  the  caveatee  (section  134).  The  with- 
dra.val  of  the  caveat  requires  to  be  witnessed  and 
attested  in  the  same  manner  as  an  ordinary  instru¬ 
ment,  and  in  Alberta  it  is  specifically  provided  that 

”  Rc  McDcrmoll  Caveat,  Nowlands,  J.,  (.Sask.),  unroported,  May  .3,  1912. 

Plimmer  Bros.  v.  St.  Maur,  20  N.  Z.  L.  E.  294.  Compare  FalUs  v. 

Balthasar,  2  W.  W.  R.  132. 

'*  Man.  134;  Sask.  131;  Alta.  88;  Dorn.  137. 
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wlioi’c  the  itself  lias  been  si}i;ne(l  by  an  attorney 

or  agent,  the  same  attorney  or  agent  may  withdraw 
the  caveat.  In  the  other  jurisdictions  while  the 
registrar  may  in  liis  discretion  consider  tliat  evidence 
of  authority  to  witlidraw  lias  been  satisfactorily 
shown  to  liim,  in  the  ordinary  case  the  withdrawal 
must  jje  executed  by  the  caveat.or  personally  in  the 
ordinary  way,  or  by  agent  duly  authorized  by  power 
of  attorney. 

Where  in  Manitoba  and  Alberta  a  caveat  has 
been  tiled  by  the  registrar  the  caveatee  must  apply  to 
the  court  for  discharge  of  the  caveat  in  the  ]3rescribcd 
manner  in  the  absence  of  withdrawal  by  the  registrar 
himself."'' 

(1.  Second  Caveat. 

Uiion  the  withdrawal,  lapse  or  removal  of  any 
caveat,  the  same  person  may  not  lodge  a  further 
caveat  in  relation  to  the  same  matter  unless  by  leave 
of  a  judge.""  In  Saskatchewan  such  further  caveat, 
apparently,  is  of  exactly  the  same  effect  except  as 
regards  time  of  expiration,  and  carries  Avitli  it  exactly 
the  same  rights  and  powers  as  a  first  caveat,  but  in 
Manitoba  and  Alberta  it  is  intended  that  such  a 
caveat,  if  any,  shall  be  temporary  in  its  nature,  the 
order  jicrmitting  it  being  required  to  prescribe  the 
time  within  Avhich  the  caveator  must  proceed  upon  his 
caveat.  And,  further,  in  Manitoba,  the  prohibition 
upon  the  second  caveat  extends  not  only  thereto,  but 
to  the  filing  of  a  certificate  of  Us  pendens  in  respect  of 
any  proceedings  in  court  in  relation  to  the  same 
matter.  While  such  a  proceeding  is  not  forbidden, 
this  prohibition  would  seem  to  bring  the  lapse  of  a 
caveat  in  Manitoba  in  line  Avith  the  effect  of  lapse 
in  Victoria,  Australia,  Avhere  such  Avas  held  to  be  an 
abandonment  of  the  claim  therein  made.”  In  the 

■■'Man.  141;  Alta.  96. 

Man.  140;  Sask.  132;  Alta.  95. 

■■  Howell  V.  Union  Bank  of  Avslralia,  Lid.,  6  N.  Z.  L.  II.  S.  C.  567. 
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other  jurisdictions  there  is  nothing  to  indicate  lapse 
of  a  caveat  as  conclusive  of  abandonment  of  the 
claim,  although,  taken  along  with  the  circumstances 
of  each  particular  case,  it  may  usually  be  considered 
as  evidence  thereof.  While  the  Acts  specifically 
prescribe  that  no  second  caveat  should  bo  filed  after 
the  lapse,  withdrawal  or  removal  of  tJio  first,  neither 
can  a  second  caveat  making  the  same  claim  be  filed 
before  such  lapse  or  withdrawal.'’’^  In  Alberta,  since 
the  amendment  of  1912,  this  point  is  covered  by  the 
wording  of  the  Act.  But  where  the  second  caveat, 
though  claiming  the  same  land,  claims  under  a 
different  title  or  interest,  there  is  no  reason  against 
filing  a  second  caveat  without  special  order  for  that 
imrposc.^'’ 

c.  Effect  of  Caveat. 

(1)  SUMMARY. 

The  effect  of  a  caveat  may  be  considered  in  three 
aspects : 

(1)  Its  effect  upon  the  claim  made  therein. 

(2)  The  effect  as  against  claims  of  third  persons. 

(3)  Incidental  effects  of  caveat. 

(2)  EFFECT  ON  CLAIM  MADE  THEREIN. 

This  first  phase,  the  effect  of  a  caveat  upon  the 
claim  made  therein,  that  is  to  say,  upon  the  relations 
between  the  parties  thereto,  may  be  disposed  of  very 
shortly.  It  has  none.  By  the  mere  filing  of  a  caveat 
the  interest  claimed  therein  is  in  itself  as  between 
the  parties  neither  improved  nor  diminished  one 
whit.  This  follows  from  the  self-evident  prin¬ 
ciple  that  one  party  to  a  bargain  cannot  by  his 
own  act  create  rights  in  his  own  favor  there¬ 
under  or  improve  -what  he  has  already.  Registra¬ 
tion  of  a  caveat  is  not  registration  of  the  instrument 

Frosl  V.  Driver,  10  Man.  L.  R.  209. 

Alloway  v.  Rural  Municipalily  of  Si.  Andrews,  1  W.  L.  R.  407;  If 

Man.  L.  R.  188. 

Hicks  V.  Laidlaw,  19  W.  L,  R.  525;  Gilberl  v.  Ullerich,  4  S.  L.  R.  97. 
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under  which  it  claims  so  as  to  render  the  same 
operative  or  more  valid  than  without  such  a 
caveat,  and  you  cannot  give  the  effect  to  an  instru¬ 
ment  by  filing  it  by  way  of  caveat  which  it  would 
have  if  registered  under  the  Act.*^^ 

(3)  EFFJ^CT  AS  AGAINST  THDID  PEllSONS. 

The  effect  of  a  caveat  as  against  claims  of  third 
persons  requires  much  fuller  discussion.  As  already 
IDointcd  out,  notwithstanding  the  wording  of  the  forms 
of  caveat  as  prohibitions,  they  have  in  the  Canadian 
systems  no  statutory  effect  as  injunctions.  The 
effect  is  only  that  prescribed  by  the  statutes. 
In  dealing  with  this  effect  caveats  affecting  land 
only  will,  for  convenience  of  discussion,  be  considered. 
In  Alanitoba  and  Alberta,  but  not  in  Sas¬ 
katchewan,  caveats  claiming  an  interest  in  mort¬ 
gages  and  incumbrances  are  permitted,  and  the; 
principles  here  discussed  may  be  applied,  so  far  as 
applicable  to  the  circumstances,  to  such  caveats. 
The  caveat  against  bringing  land  under  the  new 
system  in  Manitoba  does  have  its  well  defined  and 
only  effect  of  prohibiting  the  bringing  of  land  under 
the  new  system  until  it  has  been  disposed  of,  but  it  is 
not  under  consideration  in  this  section.  In  case  of 
two  caveats  in  such  case  no  priorities  would  be 
affected. 

The  statutory  effect  of  a  caveat  is  that,  so  long 
as  any  caveat  remains  in  force,  the  registrar  shall 
not  register  any  instrument  purporting  to  affect  the 
land  in  respect  to  which  such  caveat  is  lodged  in 
Manitoba  and  Alberta,  "unless  such  instrument  be 
expressed  to  bo  subject  to  the  claim  of  the  caveator,” 
and  in  Saskatchewan  and  the  Dominion  "except 
subject  to  the  claim  of  the  caveator.”^-  The  slight 
divergence  in  the  wording  does  not  correspond  to  any 

81  Rc  Ebbing,  2  S.  L.  R.  167,  11  W.  L.  R.  29. 

8=  Man.  132;  Alta.  87;  Sask.  128;  Doin.  134. 
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actual  difference  in  meaning.  In  the  one  ease  at¬ 
tention  seems  to  be  directed  to  the  ‘'instruments/’ 
in  the  other  to  _  the  register,  but,  in  either  case,  the 
practical  result  is  the  same,  namely,  that  the  memo¬ 
randum  of  the  caveat  is  indorsed  on  the  certificate  of 
title  to  the  land  in  priority  to  the  indorsement  of  the 
subsequently  presented  instrument,  which  priority 
gives  the  caveat  its  effect.  And  further,  by  statute, 
in  Manitoba  and  Alberta,  “registration  by  way  of 
caveat  shall  have  the  same  effect  as  to  priority  as  the 
registration  of  any  instrument  under  the  Act.” 

It  may  be  well  in  the  first  place  to  clear  up  the 
meaning  of  registration  “subject  to  the  claim  of  the 
caveator.”  This  point  was  carefully  argued  and 
fully  discussed  by  the  Court  of  Appeal  in  Manitoba 
in  O’Brien  v.  Pearson.^^  It  was  there  urged  by 
counsel  that  a  person  taking  a  certificate  of  title  sub¬ 
ject  to  a  caveat  thereby  admits  the  claim  set  forth 
in  the  caveat,  which,  being  so  admitted,  becomes  no 
longer  controversial  but  an  established  interest  in 
the  land;  or,  a  person  taking  the  benefit  of  a  sub¬ 
sequent  registration,  such  as  of  a  mortgage,  thereby 
admits  as  against  himself  the  absolute  validity  of  the 
claim  of  a  prior  caveator.  The  court  were  unanimous 
in  negativing  this  proposition.  Perdue,  J.  A.,  said: 

“The  intention  of  this,  would  seem  plainly  to  be,  that  a 
transfer  or  other  dealing  with  the  land  may  be  put  through  by 
the  district  registrar,  subject  to  any  existing  caveat  filed  after 
the  first  certificate  of  title  has  been  issued,  and  that  in  such  case 
the  transferee  would  take  his  rights  subject  to  the  claim  set 
out  in  the  caveat,  whatever  that  claim  might  be,  so  that  the 
right  of  the  caveator  might  be  preserved  and  remain  as  valid 
against  the  transferee  as  it  was  against  the  transferor,  but  that 
no  additional  force  should  be  given  to  such  claim  by  making  the 
new  ccrtific.ate  of  title  subject  to  it.” 

And  Cameron,  J.  A.,  said: 

“If,  on  the  other  hand,  the  intention  of  the  legislature  was 
to  facilitate  the  registration  of  instruments  and  the  issue  of 

«  Man.  143;  Alla.  97. 

«  20  W.  L.  R.  510,  1  W.  W.  R.  102G. 
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ccrtificatcK,  and  at  the  Haine  time  to  make  provision  for  tlie 
preservation  of  the  rights  and  interests  of  parties  who  may  have 
claims  agaiixst  tlie  lands,  by  virt  ue  of  unregistered  instruments 
or  otherwise,  until  such  claims  shall  be  ultimately  disposed  of, 
then  it  seems  to  nu;  the  language  used  is  apt  and  clear,  and  it 
appears  to  me  the  legislature  had  no  other  object,  in  view.  The 
word  ‘expressed’  as  used  in  both  sections  130  and  132  and  in 
reference  to  this  discussion  is  a  signiticant  term.  The  caveator 
has  no  objection  to  registration  provided  it  is  ‘expressed’  to  be 
subject  to  his  claim  set  out  in  the  caveat,  that  is,  provided  that 
it  is  made  absolutely  clear  to  all  parties  interested  in  the  title  to 
the  lands  that  the  registration  does  not  affect  his  claim  which, 
thereafter  as  before,  he  remains  at  liberty  to  establish  or  defend 
according  to  tlu'  nature  of  the  i)roceedings  which  may  be  taken.” 
The  effect  of  ii  caveat,  therefore,  whatever  it  may  be, 
is  not  materially  different,  on  this  score,  in  the  Cana¬ 
dian  jurisdictions  from  what  it  is  in  the  Australian 
jurisdictions,  where,  by  statute,  the  registrar  shall 
not  during  the  currencj^  of  the  caveat  make  any  entry 
on  the  register  having  the  effect  of  charging  or  trans¬ 
ferring  or  otlierwise  affecting  the  estate  or  interest 
protected  by  the  caveat. 

As  regards  procedure,  it  is  true,  the  effect  is  very 
different.  In  Australia  a  person  wishing  to  acquire 
a  registered  interest  must  try  out  the  question  at 
once,  if  rights  adverse  to  his  are  claimed  by  caveat. 
In  the  Canadian  jurisdictions  he  may,  as  it  were, 
postpone  the  evil  day,  but  the  ciucstion  remains  to  be 
tried  out,  and  l^y  the  mere  registration  subject  to  a 
caveat  neither  the  caveator  nor  the  person  acquiring 
the  interest  alters  his  position  either  for  the  better 
or  for  the  worse  upon  the  merits.  As  matter  of  pro¬ 
cedure,  the  caveator  in  the  Canadian  jurisdictions 
may  still  be  entitled  to  obtain  an  injunction  from  the 
court  against  registered  dealings  and 
“ask  the  court  to  indst  that  the  property  shall  bo  hold  in  the 
hands  of  the  pci'son  against  whom  he  is  proceeding  for  relief 
until  the  question  involved  in  the  action  is  disposed  of  and  not 
become  complicated  by  being  transferred  to  a  third  person 
possibly  involving  change  of  parties  and  all  that.”®'^ 

“  Bashford  v.  Bolt,  12  W.  L.  R.  42S. 
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But  while  this  effect  of  a  caveat  upon  other  regis¬ 
tered  dealings  may  thus  be  disposed  of,  or  bettor, 
thrown  back  one  stage  in  the  inquiry,  the  important 
question  for  discussion  is,  what  is  the  effect  of  a 
caveat,  arising  by  reason  of  its  registration,  against 
other  ])artics  claiming  com])eting  rights  in  the  same 
land  under  unregistered  or  under  subsequent  instru¬ 
ments?  Several  questions  may  be  asked. 

Is  it  mere  notice? 

If  so,  to  whom  is  it  notice? 

Is  it  more  than  notice? 

If  so,  to  what  extent? 

Dicia  picked  out  from  the  decided  cases,  sepa¬ 
rated  from  the  facts  of  each  case,  arc  not  conclusive, 
but  are  very  suggestive  as  clues  to  the  true  view. 
For  cxamiolc : 

“Th(!  filing  of  that  cuvoiil  could  hsivc  no  oihor  effect 
than  to  K've  notice  of  tlieir  claim,  even  if  it  had  Ihat  effect.”®'* 

“It  was  gross  negligence  in  the  plaintiffs  not  to  file  a 
caveat.”®" 

“If  under  the  (urcumstanees  of  the  ease  the  mortgagees 
were  allow(’d  to  tih?  the  caveat,  they  would,  so  far  as  the  pro¬ 
tection  of  their  claim  is  concerned,  bo  ol)taining  'praclicallji  (he 
reuidralion  of  (he  uiorlgagc,  and  thus  doing  indirectly  by  means 
of  a  caveat  what  was  prohibited  under  the  Act  without  the 
■statutory  aflidavi  t.”  ®*’ 

“All  the  elTect  that  the  caveat  has  is  to  prevent  the  registrar 
iwssing  a  title  to  a  triinsfcrce,  or  registering  an  incumbrance  or 
mortgage  by  or  from  a  registered  owner,  Avithout  luitting  a 
memorandum  of  the  caveat  ujmn  the  certificate  of  ownership  or 
other  document.  And  the  person  purchasing  or  taking  the 
mortgage  or  acciuiring  the  incumbrance  is  bound  to  take  notice 
of  what  the  caveator  has  claimed  in  this  caveat  and  takes  his 
right  to  the  property  subject  to  those  rights  whatever  they 
may  be.”®® 

(Referring  to  section  97,  Alberta.)  “I  cannot  under¬ 
stand  what  meaning  can  be  given  to  this  provision  other  tlnm 
that  a  caveator  Avho  registers  his  claim  under  an  agreement  to 
purchase  thereby  obtains  priority  for  his  claim  over  any 

“  Northwest  Construction  Co.  v.  Valle,  IG  Man.  L.  R.  201. 

Re  Ebbing,  11  W.  L.  R.  29,  2  S.  L.  R.  1G7  (Siisk.  full  court). 

Bashfonl  v.  Boil,  (Sask.)  12  W.  L.  R.  128. 
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oi;Iicr  pui'cliascr  wlio  rcjiislors  liis  claiiri  hy  way  oi'  cavoal. 
ill  a  subHoqiii'iil.  iiina,  in  llio  .sania  way  iiw  a  in()rljj;ap;co  who 
registers  Iiis  nioi'lgiige  first  iieciuiros  iiriorily  over  one  wlio  regis¬ 
ters  his  after.’’'*'' 

“'■J’he  efi'eet  of  a  eaveai  is  to  give  nolicc  lo  llione  dealing  with 
the  /’anrfthat.  their  dealing  will  he  subject  to  that  claim.”’"’ 

p3ut  the  tiling  thereof  puts  tlie  cavcator.s)  “in  no  better 
position  fban  any  simple  contract  creditor.””’ 

“If  ii  caveat  were  merely  notice,  it  might  not,  in  a  case  like 
the  i)resent.,  in'cvent  the  sidjscquent  jnirchaser  from  getting  in 
thejegid  title;  l)ut  by  the  terms  of  the  Act  it  is  more  than  a 
notice.  Iloth  the  sections  1  have  quoted  make  the  certificate 
of  title  ‘subject  lo  the  claims  of  the  caveiitor.’”“‘ 

“But  whatever  its  effect  as  notice  (and  I  incline  to  the  view 
that  it  mu.st  be  (h.'emi'd  notice  lo  every  j)crson  who  claims  to 
have  acquired,  subseqiK'iitly  to  its  being  lodged,  any  interest  in 
the  lands  or  to  have  increased  or  bettered  any  such  interest 
already  held),  in.asinuch  as  it  is  the  oidy  means  provided  for  the 
protection  of  unregisteretl  interests,  and  it  was  obviously 
intended  by  (he  h'gislat  urc  thus  to  afford  .adeciuate  and  sufficient 
}motcction  for  (hem,  I  ;im  of  the  oininon  that  a  caveat,  when 
j)ropcrly  lodgial,  prevents  the  acquisition  or  the  bettering 
or  increasing  of  any  interest  in  the  land  legal  or  equitable, 
adverse  to  or  in  derogation  of  the  claim  of  the  caveator — at 
all  events  as  it  c.xists  at  the  time  when  the  caveat  is  lodged. 

“Moreover,  as  a  document,  affecting  the  transfer  of  land 
a  c.avcat  is  an  _ ‘instrument’;  and  section  81  provides  that 
‘Instruments  registeri'd  in  resiiect  of  or  affecting  the  same  land 
shall  be  dititled  lo  priority  the  one  over  the  other,  according 
to  the  time  of  registration  and  not  according  to  the  date  of 
('xecution.' 

Some  of  the  cases  from  which  the  foregoing 
citations  arc  extracted  arc  not  cases  of  competing 
equities.  The  facts  in  those  which  are  such  should 
be  notcid. 

In  North  wed  Condniclion  Company  v.  Valle, 
(antcN)  the  corporation  of  the  city  of  Winnipeg, 
being  registered  owner  thereof,  sold  a  lot  under 
agreement  of  sale  to  defendant  Valle.  Subsequently 

8“  Broohshanh  v.  Burn,  (Alta.)  15  W.  L.  II.  GGl. 

Gilhcrl  V.  Ullerich,  (Sasic.)  IG  W.  L.  11.  490,  4  S.  L.  R.  56 
Gilhcrl  v.  Ullerich,  17  W.  L.  R.  157,  4  S.  L.  R.  97  (fuU  court). 

”  Alexander  v.  Gcsmnn,  17  W.  L.  R.  1S4  (full  court). 

”  McKillnp  and  Bcnjnfield  v.  Alexander,  45  S.  C.  R.,  at  page5S2. 


tl(5f(.']ulunt  Valle  for  value  assigned  his  agreement  to 
defendant  Wolfe,  who  gave  notice  of  the  assignment 
(o  the  city.  Valle,  unknown  to  Wolfe,  was  all  the 
lime  a  trustee  for  the  plaintiffs,  who,  after  the  sale 
to  Wolfe,  filed  a  caveat.  Plaintiff’s  action  to  set 
aside  the  sale  to  Wolfe  by  Valle  failed. 

In  Brookshank  v.  Burn,  the  defendants, 

Whitney  and  Ives,  who  were  registered  owners  of  one 
piece  of  land  and  held  a  transfer  from  the  registered 
owners  of  another,  in  March,  1907,  sold  the  lands  to 
their  co-defendants.  Burn  and  Horne.  Default  hav¬ 
ing  occurred,  an  action  for  specific  performance  was 
brought  against  those  purchasers,  and  in  default  of 
payment,  pursuant  to  decree  made,  the  land  was 
offered  for  sale  and  bought  in  by  Whitney  and  Ives 
in  July,  1909.  On  September  11,  1909,  the  jolaintiffs 
purchased  the  land  from  the  defendants  Whitney 
and  Ives,  and  on  22nd  September,  1909,  filed  a  caveat. 
In  November,  1909,  defendants  Burne  and  Horne  filed 
a  caveat.  The  sale  to  defendants  Whitney  and  Ives 
was  set  aside  in  December,  1909,  but,  in  any  case,  the 
plaintiffs  based  their  claim  on  the  title  of  the  vendor  as 
registered  owners  or  entitled  to  become  such.  It  was 
held  by  Harvc}^,  C.  J.,  that  the  plaintiffs’  caveat 
gave  them  priorit3^  and  entitled  them  to  .specific 
performance. 

In  Alexander  v.  Gesman  and  McKillop  and  Benja- 
field,  (anie^^),  Gesman  was  the  owner  of  land  regis¬ 
tered  in  the  name  of  the  Canadian  Northern  Railway 
and  sold  b}"  a  subsidiary  company,  under  contract 
then  standing  in  their  books  in  the  name  of  Gesman 
as  ]Hirchaser.  On  November  2nd  Gc,sman  sold  the 
land  to  the  plaintiff,  Alexander,  under  ordinary 
deferred  payment  contract.  On  November  4,  1909, 
Gesman  sold  the  same  land  to  McKillop  &  Benjafield 
again  under  such  a  contract  and  without  notice  to 
them  of  the  prior  sale.  On  November  10,  1909,  the 
])Iaintiff  registered  a  caveat  under  his  claim.  On 
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December  14,  1909,  the  (.lefenchuiis,  McKillop  and 
Bcnjanelcl,  pursuant  to  their  c()ntract  and  still  with¬ 
out  actual  knowledge  of  the  prior  sale,  ])aid  desman 
the  balance  of  his  "equity’’  anti  received  from  him 
his  original  contract  with  (by  some  arrangomoid>  which 
docs  not  ai)pear)  tlu;  assignment  thereof  appi'oved  in 
their  favoi-  as  of  the  28th  Novemlier,  1909.  The 
Supremo  Court  of  Canada,  affirming  the  Full  Court 
of  Saskatchewan,  and  reversing  the  ti'ial  judge,  held 
that  the  plaintiff  was  entitled  to  succeed  in  an  action 
for  specific  performanc(^ 

The  language  of  Anglin,  J.,  in  the  Supreme  Court 
has  already  been  ([uoted,  and  the  effect  of  the  decision 
would  seem  to  be,  first,  that  in  Saskatchewan,  as  in 
the  other  provinces,  but  without  statutory  enactment, 
registration  of  a  caveat  has  the  same  effect  as  to 
priori ly  as  rcgistralion  of  an  instrument,  and  that,  in 
all  three  provinces,  these  words  shoidly  sum  up  the 
effect  of  a  caveat.  As  between  equities  (and  all 
unregistered  dealings  are  equities)  differing  only  in 
point  of  time,  that  holder  of  the  equity  who  first 
registei's  a  caveat  gains  priority,  and  acquires  the 
superior  equity,  whatever  the  ])riority  would  other¬ 
wise  have  been.  This  agrees  with  what  was  held  by 
Harvey,  C.  J.,  in  Alberta,  in  Brooksbank  v.  Burn, 
supra.  iVnglin,  J.,  in  the  Supreme  Court  cxjiressly 
piils  the  case  of  effect  or  lack  of  effect  of  ii  caveat 
against  a  beiier  equity  where  he  sa3^s: 

“Tliiit  the  plaintilT’s  cave.at,  if  it  laid  Iiecti  lodged  only 
after  tlie  defendants  liad  obtained  the  formal  assignment  of 
their  vcnidor’s  contract  and  had  iirocurcd  the  assent  of  the 
rtdlway  company  thereto,  would  still  have  sufliced  to  entitle 
him  to  prevent  the  registration  of  the  defendants  as  owners 
under  a  conveyance  to  them  from  the  railway  company  seems 
to  mo  improbable,  inasmuch  as,  apart  from  tlu!  provisions  of 
The  Land  Titles  Act,  the  defendants  would  then  have  had  a 
better  right  to  call  for  the  convej'ance  of  the  legal  estate  and 
would,  in  equity,  be  entitled  to  the  legal  production  of  it  against 
the  plaintiff’s  prior  equitable  claim.”'-" 

Id.,  at  page  5S2.  Compare  .-Iriiol  and  Smi!h  v.  Peterson,  2  W.  W.  R.  I  . 


TJlis  Jait(;i'  viow  accords  with  ilic  decision  in 
'Norlh'WcM  ConHlrudion  Company  v.  Valle,  ante, 
wlicrc  the  defendant  Wolfe  laid  obtained  (he  assi^'ii- 
inent  of  Valhi’s  contract  from  the  city  of  Winni])ej;'  in 
his  favor  after  wliich  a  caveat  was  filed,  but 

'‘at  tliat  timo  the  iniscliior  was  dona  and  tlio  aavaat  sarvad  no 
usol'ul  ])nrpusa.” 

And  the  same  i)oint  was  suggested  by  llai'v(!y,  C.  J., 
in  IJrookdKink  v.  Burn,  supra ,  wliere  lie  says: 

“ir  one  of  tlio  iiarlias  claimad  tlirouKli  Ilia  raKistcrod 
owiKM's,  and  tlio  oilier  ilirouf>;li  tliair  nnra}!;istared  I  ransfarecs, 
tlicra.  would,  of  course,  he  other  considca'aiions,  hu(  I  hat  is  not 
the  case  hare.” 

In  Australia  as  in  Canada  the  cl’fect  of  a  caveat 
in  this  I'espect  has  been  the  subject  of  judicial  pro¬ 
nouncement,  and  to  a  greatei-  extent.  The  most 
recent  decision  considered  apjicars  to  bo  the  General 
Finance  Agency  and  Guarantee  Company  of  AusLralia, 
Lvniiled,  v.  The  Perpetual  Executors  and  Trustees 
Assoeiallon  of  Australia,  Limited,'^-'  Avhero  the  ITill 
Court  of  Victoria  exhaustively  considered  the  cpies- 
tion.  There,  in  July,  1S8S,  llobinson  sold  to  Grant 
under  agreement  certain  lands  not  yet  registered  in 
Robinson’s  name,  and  on  August  30,  1888,  Grant 
lilcd  a  caveat  under  his  agreement.  On  17th  Sep¬ 
tember,  1888,  the  plaintiff  made  a  loan  to  Robinson 
on  the  security  of  the  certificate  of  title  and  trans¬ 
fers  to  him  deposited  with  them.  Those  transfers 
were  then  presented  for  registration  and  for  some 
reason  (not  disclosed  by  the  report  to  one  acquainted 
with  Victorian  practice  through  a  reading  merely  of 
their  Act)  Grant’s  caveat  Avas  marked  as  lapsed,  but 
in  February,  1889,  Avhen  he  appears  to  have  ascer¬ 
tained  this  fact  for  the  first  time,  he  filed  a  further 
caveat.  The  action  Avas  brought  by  the  plaintiffs 
against  the  administrator  of  the  estate  of  Robinson 

“  27  A’’.  L.  II.  739,  full  coiirf,  cited  with  iipi)roval  by  Anglin,  J.,  in 
Alexander  v.  McKillop  and  Bcnjajield. 
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unci  aj^aiiisl;  Grant  to  comjicl  the  first  named  defen¬ 
dant  to  sign  a  i)roper  mortgage  and  Grant  to  rerriove 
liis  caveat.  Tlio  action,  which  failed,  was  determined 
as  a  ciuestion  of  ecjuitable  priority  and  the  effect  of 
Grant’s  first  caivc'ut  was  thus  stated  by  Holroyd,  J,, 
for  the  court,  at  page  744  of  the  report: 

“II  luiM  l)0('ii  iirgued  that  a  caveat  is  not  notice.  In  one 
sense,  perliaps,  it  is  not  notice.  It  is  not  on  the  KfOiind  that 
!i  c.'iveat  is  notice  that  I  sliould  consider  it  proper  for  .any  man 
to  seai'cli  for  caveats  before  lie  concludes  any  contract  in  respect 
of  land  which  has  been  brought  under  the  Act,  wh(>ro  there  is 
!i  i)ossil)ility  of  there  being  an  outstanding  equitable  interest. 
J  t  would,  however,  be  undoubtedly  a  prudent  thing  to  do.  The 
efi’e(!l  of  the  caveat  is  this,  that  a  person  claiming  any  unregis¬ 
tered  interest  in  land  which  has  been  brought  under  the  Act  can 
by  lodging  it  ])revent  either  the  registered  proprietor  of  such 
land  or  of  any  incundjrancethercon,or  .any  other  jjerson  claiming 
any  interest  in  such  land,  from  getting  any  instrument  registered 
which  affects  the  interest  claimed  by  the  c.aveator  until  the 
caveator  has  had  an  opportunity  of  .showing  that  it  would  be  a 
fraud  on  his  rights  to  permit  such  instrument  to  be  put  on  the 
register.  The  man  who  lodges  a  caveat,  as  Grant  did,  prevents 
any  man  coming  afjer_  him  from  attempting  to  get  priority 
by  .saying,  as  was  said  in  this  case,  that  he  had  got  possession 
of  sometliing  which  he  w.as  pleased  to  call  the  title  deeds,  when 
in  fact,  they  were  onb'  certificates  in  the  names  of  former  owners. 
The  lodging  of  the  caveat  is  the  mc.ans  pointed  out  l)y  The 
Tramjer  of  Land  Act  to  enable  a  man  who  has  not  been  and  can¬ 
not  get  r(‘gi.stered  .as  the  proprietor,  or  as  mortg.agee  or  other¬ 
wise,  to  protect  his  interest,  whatever  th.at  interest  may  be. 
It  may  be-that  his  intere.st  will  not  prevail,  but  he  has  an  oppor¬ 
tunity  of  protecting  it,  and  that  is  the  protection  which  the 
Act  gives  him.” 

The  court  referred  with  complete  approval  to 
the  decision  of  A’Bcckett,  J.,  in  Barnes  v.  James. 
There  the  facts  were  that  in  1889  James  agreed  with 
Barnes  to  transfer  to  Barnes  a  lease  about  to  bo  granted 
to  him.  In  April,  1900,  the  lease  in  question  was 
granted  to  James.  In  July,  1900,  James,  who 
throughout  was  the  fraudulent  party,  all  the  others 
being  innocent  of  mala  fides,  agreed  to  transfer  the 

“  27  V.  L.  R.  740. 


lodso  to  the  defendant,  the  Queensland  Smelting 
Company,  and  on  Novcml)Ci'  10,  lt)00,  executed  a 
transfer  thereof  to  that  company.  On  November 
II),  1900,  the  company  filed  a  caveat.  Barnes  then 
brought  an  action  for  a  declaration  of  his  right 
against  James  and  the  Smelting  Company,  but  failed. 
A’Bcckctt,  J.,  said: 

“It  is  open  to  tlic  ]iliiiiilirf  in  such  a  case  to  say  that  tlu' 
triuisl'cr  shall  not  be  registered,  but  he  must  come  with  a  belder 
ease  than  the  defendant,” 
and  referring  to  the  defendant  company, 

“no  step  was  omitted  by  it,  by  which  it  could  have  ascertained 
the  existence  of  a  prior  interest  in  any  other  person,” 
and  referring  to  the  plaintiff, 

“I  cannot  say  that  the  plaintiff  was  negligent,  but  he  rnight 
have  done  more  than  he  did  to  protect  his  title  by  entering  a 
caveat,  etc.” 

The  cases  in  all  jurisdictions  all  jtoint  to  this, 
that,  in  considering  the  relative  equities  of  competing 
parties,  the  filing  or  omission  to  file  a  caveat  is  an 
clement  in  their  determination,  whether  the  omission 
to  file  a  caveat  be  actually  termed  "negligence”  or 
not.  Or  conversely,  the  omission  to  search  for  cave¬ 
ats  in  acquiring  an  interest  is  a  factor  in  deter¬ 
mining  equities.  If  to  search  the  register  be  "a 
prudent  thing”  to  do,  and  a  party  gains  by  searching 
and  finding  nothing,  conversely  the  party  who  has 
an  unregistered  interest  and  omits  to  file  a  caveat 
so  that  it  may  be  disclosed  to  the  prudent  searcher  is 
imprudent  or  even  negligent.  The  foregoing  ex¬ 
tracts  (i)agcs  391  and  392)  bear  out  this  statement  as 
does  also  this  further  statement  of  the  law  from  the 
judgment  of  Anglin,  J.,  in  Alexander  v.  McKillop 
and  Ben ja field,  ante: 

“It  was,  I  think,  incumbent  not  only  upon  the  defendants 
McKillop  and  Benjafield  before  completing  their  purchase, 
but  also  upon  the  Canadian  Northern  Railway  Company  before 
assenting  to  the  assignment  to  McKillop  and  Benjafield,  to 
ascertain  that  no  caveat  had  been  lodged  against  the  land,  and 
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in  default  of  their  having  done  so,  they  cannot  complain  if 
the  prior  equity  of  the  plaintiff,  protected  by  his  caveat,  is  held 
to  be  paramount.  As  put  by  Lilly,  C.  J.,  in  Re  Scanlan,^’’  it  is 
a  ‘plain  practical  precaution  for  a  purchaser  *  *  *  to 
ascertain  that  there  is  no  caveat  (in  the  registry)  before  he  pays 
his  purchase  money  *  *  *  People  cannot  learn  too  soon 
that  dealings  outside,  and  vithout  reference  to  the  registry, 
are  hazardous.’  ” 

And  Idington,  J.,  says: 

“Alexander  had  not  done  anything  to  taint  his  right 
and  so  far  as  I  can  see  omitted  nothing  he  was  required  to  do. 

“His  registration  of  notice  of  his  claim  may  not  have  been 
requisite  on  the  facts  here  presented,  but  was,  if  I  xmderstand 
the  practice,  exactly  what  is  usually  done  by  prudent 
purchasers  under  a  time  bargain.  And  prudent  buyers  are 
well  advised  in  making  search  for  such  notice  of  prior  purchase. 
But  though  claimed  to  be  here  notice  to  the  subsequent  pur¬ 
chasers  I  desire  not  to  express  my  opinion  on  that  point,  for  in 
my  view  of  the  case  that  need  not  be  considered  merely  from 
the  point  of  view  of  notice.” 

Comparing  the  Australian  view  of  a  caveat  as 
outlined  in  the  case  cited  and  the  Canadian  view,  it  is 
evident  that  by  taking  into  consideration  the  omission 
or  otherwise  to  file  and  search  for  caveats  as  an  ele¬ 
ment  in  the  equities  of  the  parties,  the  result  as  to 
the  effect  of  a  caveat  will  ordinarily  be  the  same  under 
the  same  facts  in  the  two  countries.  But  in  the  last 
analysis  there  appears  to  be  a  radical  difference  in 
principle.  Thus  suppose  a  case,  as  may  be  possible, 
of  two  purchasers  under  contract,  where  neither  fails 
in  any  reasonable  diligence,  and  absolutely  the  only 
difference  in  the  equities  is  in  point  of  time.  In 
Australia,  in  such  a  case,  .the  first  purchaser’s  interest 
following  the  reasoning  of  the  cases  cited,  would  pre¬ 
vail,  notwithstanding  the  second  had  first  registered 
his  caveat.  In  Canada,  the  second  purchaser  would 
obtain  priority  by  virtue  of  the  registration  of  his 
caveat  itself.  In  other  words,  while  in  Canada, 
failing  all  other  tests  but  that  of  time,  priority  in 

Re  Scanlon,  3  Q.  L.  J.  43  (full  court). 


CAVEATS 


registration  of  the  eaveat  gives  priority  in  interest, 
in  Australia  under  similar  circumstances,  that  party 
■who  would  have  had  priority  in  a  court  of  equity, 
inde]3cndently  of  the  Torrens  Act,  gains  priority. 

It  is  apparent  that  certain  cx]3ressious  of  Now- 
lands,  J.,  in  the  Full  Court  of  Saskatchewan  and  of 
Anglin,  J.,  in  the  Supreme  Court  of  Canada  in  the 
leading  case  under  consideration,  taken  by  them¬ 
selves  apart  from  the  facts  and  other  jjarts  of  the 
judgments,  seem  to  give  to  a  caveat  an  oven  more 
sweeping  effect  than  is  actually  the  case  if  the  con¬ 
clusions  reached  in  the  foregoing  pages  are  correct. 
They  seem  to  indicate  that  the  first  man  with  his 
caveat  has,  by  virtue  thereof,  absolute  priority  of 
interest.  For  example,  Anglin,  J.,  says: 

“I  incline  to  the  view  that  a  caveat  must  be  deemed  notice 
to  every  person  who  claims  to  have  acquired  subsequently  to 
its  being  lodged  any  interest  in  the  lands  or  io  have  mereased  or 
bettered  any  such  interest  already  held." 

Surely  it  was  not  intended,  for  example,  that  a 
bo7ia  fide  registered  mortgagee  proposing  to  make 
further  advances,  as  permitted  by  his  mortgage, 
should  be  bound  by  the  subsequent  caveat  of  some 
one  adverse  in  interest,  so  as  to  postpone  his  further 
advances  to  the  claim  in  that  caveat.  And  again ; 

“I  am  of  the  opinion  that  a  caveat  when  properly  loaged 
prevents  the  acquisition  or  bettering  or  increasing  of  any  interest 
in  the  land  legal  or  equitable  adverse  to  or  in  derogation  of  the 
claim  of  the  caveator — at  all  events  as  it  exists  at  the  time 
when  the  caveat  is  lodged.” 

But  elsewhere  in  the  same  judgment  it  is  inti¬ 
mated  that,  had  McKillop  and  Benj  afield  got  the 
approval  of  the  Canadian  Northern  Railway  Com¬ 
pany  prior  to  Alexander’s  caveat,  they  might  have 
“increased  or  bettered”  their  interest  (for  they 
had  not  by  any  means  all  the  interest  in  the  land 

"s  The  contrary  had  been  held  in  Australia,  Queensland,  Trustee  v. 
Registrar  of  Titles,  5  Q.  L.  J.  46,  and  under  The  Registry  Aet  in  Ontario 
subsequent  registration  is  not  notice.  Pierce  v.  Canada  Permanent 
Mortgage,  25  0.  11.  671,  23  O.  A.  R.  516. 
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when  they  got  the  railway  contract)  by  making  fur¬ 
ther  payments  to  the  registered  owners”®  and  could 
subsequently  have  got  in  tlie  actual  registered  title 
adversely  to  Alexander’s  interest^”” 

The  author  may  venture  with  some  hesitation  to 
sum  up  the  conclusions  arrived  at  in  language  more 
comprehensible  to  the  jay  reader  somewhat  as  follow, s: 
That  if  upon  purchasing  an  interest  in  land  under  a 
contract  or  other  unregistered  instrument,  the  pur¬ 
chaser  ascertains  by  searches  in  all  places  open  to  him 
that  in  the  absence  of  fraud  his  vendor  has  the  right 
to  sell  what  ho  purports  to  sell,  and  thei’eupon  "the 
purchaser  files  his  caveat,  he  may  rest  assured  that, 
assuming  there  is  nothing  prior  to  his  caveat  on  the 
register  adverse  to  him,  ho  has  sufficiently  protected 
his  interest  against  any  adverse  interest  existing  at 
the  time,  or  which  can  arise  otherwise  than  by  his 
own  default,  or  if  there  be  several  interests  between 
him  and  the  registered  owner,  otherwise  than  by 
some  default  on  the  part  of  the  holder  of  some  of 
those  interests.  For  it  must  be  remembered  that  a 
caveat  is  in  no  sense  the  creation  of  an  interest  nor 
the  registration  of  an  instrument  and  does  not  in  any 

Rose  V.  Watson,  10  11.  L.  C.  071;  Banncrman  v.  Green,  1  S.  L.  li.  001. 

lOvcry  ])aymont  of  purchasn  iiionoy  on  an  executory  contract 
is  an  increasing:  or  IjoUerin}'  of  the  interest  of  the  purclinsor,  as  said 
by  the  Lord  Cliancellor  in  Rose  v.  Watson,  at  paso  078,  “Where  tlio 
contract  is  an  executory  one  in  tin's  sense,  namely,  that  the  ownershi)) 
of  the  estate  is  transferred  subject  to  the  payment  of  tlie  purchase 
money,  every  portion  of  the  purchase  money  paid  in  pursuance  of 
that  contract  is  a  part  performance  and  execution  of  the  contract, 
and  to  tlie  extent  of  the  purcliasc  money  so  paid,  does,  in  equity, 
finally  transfer  to  the  purchaser  the  owncrshii)  of  a  correfspondiuK 
portion  of  the  estate;”  and  Lord  Cramworth,  at  pa^e  C82,  “When 
instead  of  paying  the  whole  of  his  purchase  money,  he  jiays  part  of 
it,  it  would  seem  to  folhny  as  a  necessary  corollary,  that,  to  the 
extent  to  which  he  has  paid  his  purchase  money,  to  that  extent 
the  vendor  is  a  trustee  for  liim;  in  other  words,  that  he  acquires  a  lien 
exactly  in  the  same  way  as  if  upon  payment  of  part  of  the  purchase 
money  the  vendor  had  executed  a  mortgage  to  him  of  the  estate  to- 
that  extent.” 

Arnol  and  Sinilh  v.  Peterson,  2  W.  W.  R.  1,  is  an  e.xcellcnt  illustration 
of  a  superior  equity  governing  priority  rather  than  priority  of  registra¬ 
tion  of  a  caveat. 
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way  improve  a  dol'ccfc_ appearing  in  the  title  under 
which  the  caveator  claims.''"  So  that  for  example, 
if  A,  the  registered  owner,  sells  by  contract  to  Ji,  Ji  to 
C,  and  C  to  D,  and  D  files  his  caveat,  D  thereby  gains 
priority  over  a  sale  A  may  thereafter  make  to  E,  but 
he  does  not  (excc))t  as  to_  receiving  notice  of  pro¬ 
ceedings)  improve  his  position  any  if  A  subsequently 
effectually  cancels  T3’s  contract  for  default,  notwith¬ 
standing  that  D  may  be  in  no  default  to  his  direct 
vendor  C. 

■  (4)  INCIDENTAL  EFFECTS  OF  CAVF.A'l'. 

Having  discussed  the  real  and  main  purpose 
and  effect  of  a  caveat  it  remains  to  mention  a  few  inci¬ 
dental  effects  which  have  been  attributed  to  the  filing 
of  a  caveat.  In  one  ease,  which,  however,  depended 
entirely  on  the  particular  facts  there  found,  the  filing 
of  a  caveat  was  considered  as  some  evidence  of  the 
lack  of  bona  Jides  of  the  caveator.'"'  On  the  other 
hand  the  filing  of  a  caveat  has  been  taken  as  an  in¬ 
dication  of  an  intention  not  to  abandon  a  contract,'"" 
and  the  allowing  of  a  caveat  to  lapse  has  been  treated 
as  evidence  of  abandonment.'"'  While,  it  is  sub¬ 
mitted,  such  lapse  of  caveat  is  not  absolute  evidence 
of  abandonment,  it  must  be  taken  to  place  third 
parties  in  the  same  position  as  they  would  have  been 
had  such  caveat  never  been  filed,  whether  or  not  as 
between  the  actual  parties  the  claim  of  the  caveator 
be  abandoned. 

Re  Ebbing,  2  S.  L.  R.  107 ;  Canadian  Pacific  Railway  v.  Silzer,  3  S.  L.  11. 

102. 

'02  Eernie  v.  Kennedy,  13  W.  L.  R.  437. 

'02  Stewnrl  v.  Bonn,  19  W.  L.  R.  100. 

'O'  Howell  V.  Union  Bank,  Limited,  0  N.  Z.  L,  R.  S.  C.  .507. 
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CHAPTER  \Tir 

rOWJDKS  OF  ATTORNEY 


The  Acts  provide  for  the  making  and  filing  of 
powers  of  attorney  by  registered  owners.  In  Sas¬ 
katchewan  and  Alberta,  by  a  peculiarity  in  the 
wording,  the  sections  do  not  appeal*  to  extend  to  any 
person  excei)t  the  owner  of  the  land,  so  that  a  mort¬ 
gagee  apparently  could  not  authorize  any  person  by 
power  of  attorne}^  to  deal  with  his  mortgage.^  In 
practice  they  are  treated  as  effective  for  all  purposes. 
In  Manitoba  the  power  is  expressl.y  extended  to  a 
dealing  with  a  mortgage  or  incumbrance.-  The  law 
upon  powers  of  attorney  is  not  in  any  way  peculiar 
to  the  Torrens  system  and  is  included  in  the  Acts, 
]3rcsumably,  owing  to  the  fact  that  the  Acts  deal 
Avith  the  registration  of  titles  and  not  only  registration 
of  instruments  and  are  largely'-  directory  to  the  regis¬ 
trar,'*  and  it  was  therefore  necessary  that  specific 
rules  be  laid  doAvn  touching  such  important  and  much 
used  instruments  as  powers  of  attorney.  The  in¬ 
strument  must  be  executed,  witnessed  and  attested 
in  the  same  manner  as  anj^  ordinarj'-  instrument 
under  the  Acts.  If  the  poAver  of  attornc}^  be  a  general 
one,  the  instrument  is  entered  in  a  poAver  of  attornej^ 
book,  and  in  SaskatchoAA^an  is  said  to  be  filed  only, 
AAdiile  if  the  instrument  refers  to  specific  land,  a 
memorandum  is  made  on  the  certificate  of  title 
touching  that  land.  In  this  latter  case  it  is  enacted 
in  SaskatcheAvan  and  Alberta  that  Avhile  such  poAver 
of  attorney  remains  unrevoked,  the  right  of  the 

1  Sask'.  104;  Alta.  72. 

“  Man.  loS. 

®  Wilkie  V.  Jellctl,  26  S.  C.  R.  2S2;  Re  Massci/  and  Gibson,  7  Man 
L.R.  172. 
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owner  to  transfer  or  otherwise  deal  with  tlic  land 
shall  be  suspended.  In  Manitoba  the  right  of  the 
owner  in  such  eases  will  be  a  matter  for  the  construc¬ 
tion  of  the  instrument  itself.  For  joowers  of  attornej'’ 
no  special  form  is  prescribed  in  Manitoba,  and  in 
Saskatchewan  and  Alberta,  notwithstanding  a  form 
is  given,  there  is  allowed  by  the  Acts  themselves  the 
greatest  freedom  in  the  matter  of  form. 
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The  Real  Property  Act 

BoinK  Chapter  148  of  theKeviscdSlatutosof  1902,asnraondedby 
Chapter  38,  19()3'  (arisented  to  March  18,  1903);  Chapter 
50,1904  (assented  to  February  8,  1904);  Cliapter  41,  1905 
(assented  to  January  31,  1905);  Chapter  74,  1900  (assent¬ 
ed  to  February  9,  1900);  Chapter  75,  1900  (assented  to 
March  10,  1900);  Chapter  52,  1908  (assented  to  Fcl)ruary 
20,  1908);  anti  Chapter  49,  1911  (assented  to  March  24, 
1911). 

An  Act  respecting  Real  Property  in  the 
Province  of  Manitoba. 

HIS  Majesty,  by  and  with  the  advice  and  consent  of 
tlic  Legislative  Assembly  of  Manitoba,  enacts  as  follows: 

SHOUT  TITLE. 

1.  This  Act  may  be  cited  as  ‘'The  Real  Properly  Act.'’ 
1  &  2  Edw.  VII,  c.  43,  §  1. 

INTEUPUETATION. 

2.  In  this  Act,  and  in  all  instruments  purporting  to  be 
made,  executed  or  registered  thereunder,  unless  the  context 
otherwise  requires : 

(a)  The  expression  “land”  means  and  includes  land, 
messuages,  tenements,  hereditaments,  corporeal  and  incor¬ 
poreal,  of  every  kind  and  description,  whatever  tlic  estate  or 
interest  therein  may  be  and  whether  legal  or  equitable,  to¬ 
gether  with  all  paths,  passages,  ways,  watercourses,  liberties, 
privileges  and  easements,  appertaining  thereto,  and  all  trees 
and  timber  thereon,  and  all  mines,  minerals  and  quarries, 
unless  any  such  are  especially  excepted; 
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(6)  The  expressions  “owner”  and  “registered  owner” 
mean  and  include  any  person  or  body  eorporat.)  registered 
under  this  Aet  as  owner  of  any  estate  or  interest  in  land  or 
of  any  mortgage  or  ineumbranee  •  thereon,  whether  entitled 
thereto  in  his  own  right  oh"  in  his  representative  capacity,  or 
otherwise  howsoever; 

(c)  The  expression  "lease”  includes  a  sublease,  and 
the  expression  “lessee”  includes  a  sublessee; 

(d)  'J’hc  expression  “mortgage”  means  and  includes  any 
(iharge  on  land  created  for  securing  a  debt  or  loan  or  any 
hypothecation  of  such  charge; 

(e)  The  expression  “mortgagee”  means  the  owner  of  a 
mortgage  registered  under  this  Act; 

(/)  The  expression  “mortgagor”  means  and  includes  the 
owner  of  land  or  of  any  estate  or  interest  in  land  pledged  as 
security  for  a  debt; 

(d)  The  expression  “incumbrance”  means  and  includes 
any  charge  or  lion  on  land  other  than  a  mortgage  or  any 
hypothecation  of  such  charge  or  lien; 

(/i)  The  expression  “incumbrancer”  means  and  includes 
the  owner  of  any  land  or  of  any  estate  or  interest  in  land 
subject  to  any  incumbrance; 

(f)  The  expression  “incumbrancce”  means  and  includes 
the  owner  of  an  incumbrance ; 

(j)  The  expression  “person  of  unsound  mind”  means 
and  includes  any  person,  not  an  infant,  who  is  incapable, 
from  infirmity  of  mind,  of  managing  his  own  affairs; 

(A;)  The  expression  “instrument”  means  and  includes 
any  certificate  of  title,  certificate  of  charge,  book,  plan  or 
document  in  writing  relating  to  any  dealing  with  land,  or 
creating  any  mortgage,  incumbrance  or  lien  thereon,  or  evi¬ 
dencing  title  thereto,  or  a  duplicate  thereof; 

(0  The  expressions  “attorney  general”  and  “provincial 
treasurer”  respectively  mean  the  attorney  general  of  Mani¬ 
toba  and  the  provincial  treasurer  of  Manitoba; 

(?«)  The  expression  “valuator”  moans  and  includes  any 
person  appointed  by  the  Lieutenant  Governor  in  Council 
under  this  Act  to  value  land; 

(ti)  The  expression  “court”  means  his  Majesty’s  Court 
of  King’s  Bench  for  Manitoba; 

(o)  The  expression  “judge”  means  a  judge  of  his  Majesty’s 
Court  of  King’s  Bench  for  Manitoba,  and  includes  the  chief 
justice; 
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(p)  Tlu!  oxpi'twioii  “l-r.'ui.siiii.s.sion”iii)plic'S  to  ovory  oliuiigo 
of  owiiorsliip  iiiidcr  iissiftiiinciit  for  bonofit  of  croclitors  or 
uiKlor  forcHilo.siirc!  or  saio  iiiKlor  inortgaKu  or  inciiinbraiieo 
and  to  ovary  involuntary  oliaiiKo  of  ownonship  of  land,  inortga^o 
or  incumbrancoj 

(ry)  Tlio  expressions  “grant,”  “i)iitont”  or  “drown  ]iatent” 
respectively  mean  and  include  any  grant  of  Crown  land, 
whether  direct  from  his  Majesty  or  ijursuanb  to  the  pro¬ 
visions  of  any  statute,  and  whether  such  land  was  hold  by 
the  Crown  in  the  right  of  Canada  or  in  the  right  of  any  jn'ov- 
ince  thereof; 

(?')  The  expression  “indorsed”  means  and  includes  any¬ 
thing  written  upon  any  instrument  or  other  document  or  in 
the  margin  thereof,  or  at  the  foot  thereof; 

(s)  The  expression  “old  system”  means  the  system  of 
registration  provided  l)y  The  Rcyislry  A  d  ; 

(1)  The  ex]n’ossion  “new  system”  means  the  system  of 
registration  provided  by  this  Act; 

(u)  Land  shall  be  deemed  to  be  “subject  to  the  now  sys¬ 
tem”  while  (in  application  is  ])onding  to  bring  such  land  under 
the  new  system  and  before  a  certificate  of  title  shall  have 
issued  theri'for,  and  land  shall  be  deemed  to  be  “under 
the  new  system”  after  a  certilicate  of  title  shall  have  issued 
therefor; 

(a)  The  expressions  “land  titles  district”  and  “district” 
respectively  moan  a  land  titles  district  created  or  continued 
under  this  Act,  and  the  expression  “registration  district” 
means  a  registration  district  created  or  continued  under  The 
Registry  Act  and  not  brought  within  any  land  titles  district; 

{^v)  The  expression  “registrar”  means  a  registrar  under 
The  Registry  Act,  and  the  expression  “district  registrar” 
means  a  district  registrar  under  this  Act; 

(:c)  The  expression  “register”  shall  mean  the  volumes 
kept  in  a  land  titles  office  in  which  certificates  of  title  arc 
entered  and  bound; 

(ly)  Ayherever  in  this  Act  reference  is  made  to  a  certificate 
of  title  “isped  under  this  Act”  such  reference  shall  be  con¬ 
strued  to  include  all  cerlificates  of  title  issued  under  any 
Real  Property  Act  previously  in  force  in  the  Province  of  Mani¬ 
toba  or  any  amendments  thereto; 

(z)  Whenever  a  form  in  the  schedules  hereto  is  directed  to 
be  used,  such  direction  shall  apply  equally  to  any  form  to  the 
like  effect,  or  which  for  the  same  purpose  may  be  authorized 
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under  the  j)rovision9  of  tliis  Act;  and  any  variation  from 
such  forms,  not  bcinp;  a  variation  in  matter  of  substance,  sliall 
not  affect  tlieir  validity  or  rcjgularity,  but  tliey  may  be  used 
with  sucli  alterations  as  the  cliaracter  of  tlie  parties  or  tlio 
(jircumstiima's  of  tlie  case  may  render  necessary.  I  and  2  Edw. 
VII,  c.  48,  §  2. 

.sciiKounns — iiunns. 

3.  Tlie  Lieutenant  ('iovernor  in  Council  shall  have  power 
from  time  to  time  to  alter  any  of  the  forms  in  the  schedules 
to  this  Act,  to  provide  any  additional  forms  that  may  be 
ileemod  necessary,  and  to  alter  the  rules  and  regulations  sot 
forth  in  scliedulc  L  to  this  Act,  and  to  malce  sucli  rules  and 
regulations  as  may  lie  deemed  necessary  or  expedient  for 
giving  effect  to  this  Act  in  cases  unprovided  for,  according  to 
its  true  intent  and  purjmse.  1  &  2  Edw.  VII,  c.  ■13,  §  3. 

4.  The  schedules  to  this  Act,  and  all  additions  and  amend¬ 
ments  thereto  hereafter  made  by  the  Lieutenant  Clovcrnor  in 
Council  or  the  Court  of  King's  Bench,  shall  be  deemed  to  be 
emliodied  in  and  to  form  a  juirt  of  this  Act.  1  ct  2  liidw.  VII, 
c.  43,  §  4. 

LAND  TITLES  OEFICES — DISTRICT  KEGISTUAR.S — OFFICERS. 

6.  The  Lieutenant  Governor  in  Council  may  constitute 
such  portions  of  the  Province  of  Manitoba  as  may  seem 
proper  into  land  titles  districts,  and  change  the  liqundaries 
thereof  from  time  to  time.  In  each  of  such  districts,  at  such 
place  as  the  Lieutenant  Governor  in  Council  may  appoint, 
there  shall  be  an  office  to  bo  called  the  land  titles  office  for 
(iniioi  here  the  name  of  the  district).  The  Lieutenant  Governor 
in  Council  may  close,  in  whole  or  part,  any  registration  district 
and  add  to  any  district  any  territory  taken  from  a  registration 
district  or  from  another  district  under  this  Act.  The  present 
districts  and  offices  shall  continue  until  changed  under  this 
Act.  1  &  2  Edw.  yil,  c.  43,  §  5. 

6.  Upon  the  closing  of  a  rcgi.stration  district,  and  at  such 
times  and  in  such  manner  as  the  Lieutenant  Governor  in 
Council  may  direct,  all  books,  records  and  instruments  in  the 
possession  of  a  registrar  shall  be  transferred  from  the  pos¬ 
session  of  such  registrar  to  the  possession  of  the  district  registrar 
of  the  district  to  which  the  land  affected  by  such  books,  records 
and  instruments  has  licen  transferred.  1  &  2  Edw.  VII, 
c.  43,  §  C. 

7.  Any  district  registrar  shall  have  full  power  to  furnish 
originals  or  certified  copies  of  all  registers,  books  or  instru- 
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monlH,  or  of  iiiiy  corlifit'd  copios  of  rcwHlcrH,  hooks  or  instru¬ 
ments  in  liis  oflicc,  iiffeoliiiK  kimls  within  the  distriet  or  under 
the  eonirol  of  siicli  distriet  registnir,  when  sueli  lunds  iiro, 
under  this  Act,  nddtsl  to  or  formed  into  iinotlier  distriet, 
and  all  sueli  originals  or  eertilied  eopios  shall  for  all  pur¬ 
poses  ho  of  the  same  forec  and  (jffeet  wlien  deposited  in.  tlic 
ofliec  of  the  new  distriet  ns  if  they  wore  originals  and  had 
heeii  originallv  registei'od,  deposited  or  kept  in  tliat  oflicc, 
]  &  2  Edw.  Vll,  e.  43,  §  7. 

8.  l'’or  each  district  the  Lieutenant  Governor  in  Council 
may  appoint  an  oflicial  to  he  called  the  district  registrar, 
and  sueli  clerks  find  other  otlieials  as  may  he  deemed  advis¬ 
able,  and  may  also  apjioint  an  oflicial  to  he  known  as  the 
registrar  general,  who  shall  have  such  powers  and  duties  in 
addition  to  those  preserihed  under  this  Act  as  may  he  assigned 
to  him  hy  the  Lieutenant  Governor  in  Council.  No  person 
shall  bo  apjiointed  a  district  registrar  or  registrar  general 
unless  he  is  a  barrister  or  attorney  in  the  courts  of  the  Province 
of  Manitoba  of  at  least  five  years’  standing.  ’J'he  present 
distriet  registrars,  clerks  and  other  officials  shall  continue 
in  office  until  otherwise  ordered.  All  persons  appointed  under 
this  Act  shall  hold  office  during  tlie  pleasure  of  tlic  Lieutenant 
Governor  in  Council.  1  &  2  Edw.  Vll,  c.  43,  §  8. 

9.  The  Lieutenant  Governor  in  Council  may  appoint  a 
deputy  of  the  registrar  general  and  one  or  more  deputies  of 
any  district  registrar  appointed  under  this  Act,  and  each 
such  deputy  shall  have  all  the  powers  and  bo  entitled  to 
perform  all  the  duties  of  the  district  registrar  or  registrar 
general  for  whom  he  is  deputy,  whether  such  powers  or  duties 
arc  preserihed  h_y  or  arise  under  this  Act  or  any  other  Act 
of  the  Legislature  of  this  province,  and,  in  case  of  the  death 
or  removal  from  oflice  or  resignation  of  a  district  registrar 
or  the  registrar  general,  such  deputy  or  any  person  appointed 
hy  the  Lii'utenant  Governor  in  Council,  deputy  district  registrar 
or  deputy  registrar  general  subsequently  to  such  death  or 
removal  or  resignation,  and  before  the  appointment  of  a  new 
district  registrar  or  registrar  general,  shall  be  entitled  to 
act  as  such  deputy  with  like  powers.  (1906.)  .5  &  G  Edw.  VII, 
c.  74,  §  4. 

10.  Every  district  registrar,  before  he  enters  upon  the 
execution  of  his  office,  shall  take  the  oath  of  office  and  give 
.security  to  the  satisfaction  of  the  Lieutenant  Governor  in 
Council  for  the  due  payment  over  of  all  moneys  received  by 
him  as  such  district  registrar.  1  &  2  Edw.  VII,  c.  43,  §  10. 
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11.  Each  district  rcKistriii’  sliall  have  a  seal  of  ofFico  ap¬ 
proved  l)y  tlio  f.icutcnant  Governor  in  Council.  1  &  2  Edw. 
VJJ,  c. 'in,  §  II. 

12.  d'lio  district  rcH'intrar  sliall  koo])  a  hook  to  be  called 
the  “dtiy  hook,”  in  which  .shall  he  entered,  hy  its  day  hook 
number,  every  instrument  which  is  registered,  with  the  day, 
hour  and  minute  of  filiiiK;  and,  for  tiie  jnirposc  of  settling 
priorities,  the  time  of  filing  shall  ho  taken  as  the  lime  of 
registrtdion.  d'ho  district  registrar  in  entering  memorials 
upon  the  certificate  of  title,  and  indorsing  a  memorial  upon 
an  instrument  registered,  shall  take  the  time  of  filing  from 
the  d.'iy  hook  as  the  time  of  registration.  In  any  land  titles 
oflice  in  which  a  fee  hook  or  receiving  hook  is  Icept  as  well 
as  a  d.ay  hook,  such  fee  hook  or  receiving  hook  shall  lie  deemed 
to  he  a  iiart  of  the  day  hook,  and  any  entry  made  therein 
shall  be  deemed  to  ho  an  entry  made  in  the  day  hook.  1  &  2 
Edw.  VII,  c.  43,  §  12. 

13.  In  each  district,  at  the  place  appointed  for  a  land 
titles  oflice,  the  Lieutenant  Governor  in  Council  may  pro¬ 
cure  a  site  and  cause  a  suitable  building  to  he  erected  there¬ 
on  or  may  purchase  or  rent  a  building  to  be  used  as  the  land 
titles  oflice,  and  properly  furnish  the  same.  1  &  2  Edw.  VII, 
c.  43,  §  13. 

14.  All  instruments,  books,  records,  documents,  plans  and 
other  papers  and  all  registrations  made  in  a  registration  dis¬ 
trict  prior  to  the  date  named  for  the  transfer,  as  in  the  sixth 
section  of  this  Act  mentioned,  shall  continue  to  have  the  same 
effect  on  and  after  the  said  d.ate  so  named  as,  i)ut  no  greater 
effect  than,  if  this  Act,  or  The  Ileal  Properhj  Act  of  ISS9, 
or  any  amendments  thereof,  or  any  former  Act  styled  The 
Ileal  Properhj  Act  or  any  amendments  thereof,  had  not  been 
passed,  and  no  registration  heretofore  or  hereafter  made  un¬ 
der  the  old  system  shall  affect  any  land  which,  at  the  time  of 
such  registration,  was  or  is  subject  to  or  under  the  new  sys¬ 
tem,  so  long  as  such  land  remains  subject  to  or  under  the  new 
system;  nor  shall  any  registration  heretofore  or  hereafter 
made  under  the  new  system  affect  any  land  which  is  not  sub¬ 
ject  to  or  under  the  new  system;  and  no  registration  made  in 
any  registration  district  prior  to  the  date  when  the  same  or 
any  part  thereof  became  or  shall  become  incorporated  in  a 
land  titles  district  or  in  the  office  of  any  land  titles  district 
prior  to  the  date  when  a  portion  of  such  district  is  added  to 
some  other  district  shall,  after  said  date,  have  the  effect  of 
binding  any  land,  other  than  the  land  it  would  have  bound 
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or  (iflVcLod  liiul  iliaL  roKlstnilJou  (Ii,sl-ri(it  iioL  boon  hroiinlii 
into  (I  land  tiUo.s  di.sLriot,  or  iliat  porUon  of  a  land  iitlcs  dis- 
trlcL  not  l)oon  added  (o  .some  other  (li.stiieb  When  ])art  of 
a  land  tiilea  distrlet  or  reKh'^tration  distriet  la  transfeiTod  to 
or  beeoirie.s  part  of  another  land  titles  distriet  ad  eertilieates 
of  jnd/>incnt  reji'islerod  in  sneh  lii-st-named  distriet,  prior  to 
sueli  transb'i',  shidl  eeaso  to  form  a  lion  or  elair^'o  on  any 
land  so  Iransferred  upon  the  expiration  ()f  two  years  fi'oin  the 
time  of  sneh  ti'aiisfor,  unless  within  said  period  of  two  yefirs 
they  are  i'e-rcj;istered  in  the  distriet  to  whieh  such  laiul  has 
boon  transferred,  j.  &  2  Edw.  VII,  e.  43,  §  14, 

16.  ]ilx(icpt_  as  hoi'ein  otherwise  provided  a  distriet  regis¬ 
trar  shall  eontinuc  to  act  !is  registrar  and  sludl  earry  out  the 
l)i'ovisions  of  The  Ucaklrn  Act  in  respeet  of  .any  hand  under 
the  old  system  in  his  distriet.  1  &  2  Edw.  VII,  e.  4,3,  §  1.5, 

16.  No  distriet  registrar,  examiner  of  titles,  officer  or 
cleric  in  any  oHice  under  this  Act  shall,  directly  or  indirectly, 
act  as  the  agent  of  any  corporation,  .‘'oeiely,  eomjniuy,  pei'son 
or  jicrsons  investing  money  and  talcing  securities  on  real 
estate  within  his  district;  nor  shall  such  district  registrar, 
examiner  of  titles,  officer  or  cleric  advise,  foi'  any  fee  or  reward 
or  otherwise,  ujion  titles  to  lands  or  practise  as  a  conveyancca', 
nor  shall  he  c.aiayon  or  transact  within  the  oflice  any  business 
or  occupation  whatever  other  tlian  his  duties  under  this  Act; 
nor  shall  such  di.strict  registivar,  examiner  of  titles,  officer  or 
cleric  practise  as  !i  barrister,  attorney  or  solicitor  upon  i)ain  of 
dismissal  from  office  for  any  offence  against  this  section.  1  & 
2  Edw.  Vlf,  c.  43,  §.  16. 

17.  All  fees  for  services  rendered  by  !i  district  registrar 
under  this  Act  or  any  other  Act  of  the  Legislature  of  this 
province  shall  be  sctlled,  unle.ss  otherwise  provided  for,  ly  a 
tariff  of  fees  approved  by  the  Lieutenant  Governor  in  Council, 
who  shall  have  power  to  amend  the  same.  The  tariffs  at 
present  in  use  in  the  land  titles  offices  arc  hereby  confirmed 
subject  to  amendment,  and  no  service  shall  be  rendered  by 
any  oflieijd  of  a  land  titles  office  until  all  such  fees  fixed  for 
such  service  have  been  paid  to  the  district  registrar;  but  no 
fees  shall  be  charged  to  or  paid  by  the  Government  of  Manitoba 
for  any  services  rendered  by  a  district  registrar  under  tliis  Act 
to  the  provincial  land  commissioner  or  for  any  department  of 
the  public  service.  1  *  2  Edw.  VII,  c.  43,  §  17;  (1904)  3 
&  4  Ecfw.  VII,  c.  50,  §  1. 

18.  The  district  registrar  shall  keep  a  correct  account  of 
all  sums  of  money  receiv'^cd  by  him  under  this  Act  and  under 
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Tlw  Neiiislrji  Ad  imcl  'mIiiiII  pay  tlic  Huino  to  ilio  j)i'Oviii(iial 
li'oaHiii'oi'  at  auali  iiiiioa  and  in  Hiicli  niannoi'  as  llio  provincial 
trcasni'or  may  direct.  No  odicial  in  a  land  litle.s  olllco  Hliall  bo 
entitlcid  (o  nitain  for  Ida  use  any  fee  of  any  kind  wliatsocyer 
('(‘('(‘ived  for  work  done  or  information  furni.slicd  in  connection 
witli  a  land  litkw  oflice.  The  penalty  for  any  violation  of  tliis 
seel  ion  shall  bo  dismissal  from  ollice.  I  &  2  Mdw.  Vll,  c.'l.'i,  §  IB. 

19.  A  district  regislrar  sliall  not,  nor  shall  any  person  , 
ac(in|f  under  his  authority,  under  this  Act  or  under  any  order 
or  Honoral  rule  made  in  pursuance  of  this  Act,  nor  shall  any 
surety  of  such  oflicor,  be  liable  to  any  action  or  proceeding  for 
or  in  rc.spect  of  any  act  bona  Jide  done  or  omitted  to  be  done 
in  the  e.xei'cise  or  sup])osed  exercise  of  the  powers  givcm  l)y  this 
Act  or  any  order,  rule  or  regulation  made  in  pursuance  of  this 
Act.  J  &  2  Edw.  VII,  c.  43,  §  19. 

20.  I'lvery  land  titles  oflice  .slndl  be  kci)t  0])en  on  all  day.s 
(ixcept  holidays  as  defined  by  The  Muniloha  Inlcrpvdalion 
Ad,  from  the  hour  of  ton  o’clock  in  the  forenoon  until  three 
o’clock  in  the  afternoon,  excepting  Saturdays,  and  then  until 
one  o’clock  in  the  afternoon.  Except  Avithin  the  said  hours 
no  registration  shall  be  effected.  1  &  2  Edw.  VII,  c.  43,  §  20. 

21.  When  the  attendance  of  a  district  registrar  as  a  witness 
for  examination  under  any  suljjaena,  order  or  summons  from 
any  court  in  this  province,  whether  (iirected  to  him  personally 
or  in  his  oHieial  cap.aeily,  is  required  by  any  party  to  .any  suit, 
action  or  i^rocecding  in  any  such  court  and  sucli  attendance 
will  necessitate  the  absence  of  such  district  registrar  from  the 
city,  town  or  village  in  which  his  office  is  situate,  a  inoper  notice 
thereof  in  writing  shall  in  addition  to  the  service  of  such 
subpaaia,  order  or  summons  on  the  district  registrar,  be  served 
upon  or  sent  to  the  registrar  general  so  that  the  same  shall  be 
received  at  his  office  at  least  one  week  Ijefore  the  .attendance  of 
such  district  registrar  is  so  required,  otherwise  such  district 
registrar  shall  not  be  bound  to  attend  thereon.  A  district 
registrar  may  jiroduce  in  court  any  book  or  instrument  from  the 
office  of  anj'  other  district  registrar  or  registrar,  and  such  book 
or  instrument  shall  be  deemed  to  be  produeed  by  the  proper 
officer  and  from  the  proper  custody.  1  &  2  Edw.  VII,  c.  43,  §  21 . 

MANNER  OF  BRINGING  L.VND  UNDER  NEW  SY.STE.M. 

22.  Except  as  provided  by  the  next  following  section,  no 
district  registrar  shall  receive  any  application  affecting  land 
not  situ.ated  in  the  land  titles  district  for  Avhich  he  acts.  1  &  2 
Edw.  VII,  c.  43,  §  22. 
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23.  Until  the  present  registration  districts  of  Souris  River, 
Shoal  Lake,  IManchestcr,  Lisgar  and  Rockwood  shall  respectively 
under  the  provisions  of  tliis  Act,  be  added  to  some  existing 
district,  or  formed  into  a  new  district  or  districts,  application 
may  be  made  to  bring  any  land  forming  part  of  any  such 
registration  district  under  tliis  Act  by  filing  such  application 
with  the  district  registrar  for  the  land  titles  district  of  Boissevain 
in  case  of  land  in  Souris  River,  and  in  other  cases  with  the  district 
registrar  for  the  land  titles  district  of  Winnipeg;  and  the  proper 
district  registrar  shall  thereupon  issue  to  the  applicant  a 
certificate  of  the  filing  thereof  under  his  hand  and  seal  of  office. 

1  &  2  Edw.  VII,  c.  43,  §  23. 

24.  The  registrar  of  the  proper  registration  district  shall, 
upon  presentation  thereof  and  payment  of  the  fee  of  one 
dollar,  register  such  certificate  and  such  registration  shall 
thereupon  have  the  same  effect  as  regards  the  land  described 
in  such  certificate  as  the  filing  of  an  application  with  the  dis¬ 
trict  registrar  would  have  under  the  thirty-fourth  section  of 
this  Act,  and  thereafter  the  ])ro visions  of  The  Registnj  Act 
•shall  cease  to  affect  such  land  : 

Provided,  however,  that,  notwithstanding  anything  in 
this  Act  or.  The  Registry  Act  contained,  in  any  case  where  the 
value  of  the  land  in  such  application  does  not  exceed  two 
hundred  dollars,  the  registrar  •  of  the  registration  district 
shall  be  entitled  to  the  fee  of  two  dollars  and  no  more  for  all 
services  rendered  by  him  in  connection  with  such  application. 

1  ct  2  Edw.  VII,  c.  43,  §  24. 

25.  All  land  which,  but  for  the  provisions  of  this  Act  or' 
any  other  Act,  would  form  a  ])art  of  any  of  said  registration 
districts  shall  hereafter,  so  far  as  applicable,  be  subject  .to 
tlic  provisions  of  this  Act,  and  shall,  until  it  is  included  in 
some  other  land  titles  district,  be  dealt  with  by  the  district 
registrar  for  the  land  titles  district  of  Boissevain  in  case  of 
land  which  otherwise  would  have  been  in  the  registration  dis¬ 
trict  of  Souris  Biver,  but  in  other  cases  by  the  district  regis¬ 
trar  of  the  land  titles  district  of  Winnipeg.  1  &  2  Edw.  VII, 
c.  43,  §  25. 

26.  The  proper  district  registrar  may  at  any  time  reject 
any  apjffication  heretofore  or  hereafter  made  to  bring  under 
this  Act  any  land  mentioned  in  the  twenty-third  and  twenty- 
fifth  sections  of  this  Act,  and  u]mn  such  rejection  shall  issue 
a  certificate  thereof  to  the  registrar  of  the  proper  registration 
district,  who,  upon  payment  of  the  fee  of  one  dollar,  shall 
register  such  certificate  and  thereupon  the  land  described  in 
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such  certificate  of  rejection  shall  cease  to  be  subject  to  this 
Act,  and  shall  immediately  become  again  subject  to  the  pi’o- 
visions  of  The  Registry  Act.  1  &  2  Edw.  VII,  c.  43,  §  26. 

27,  It  shall  be  the  duty  of  a  registrar,  upon  request  in 
writing  of  the  proper  district  registrar  and  ujion  payment 
therefor  of  the  fee  of  ten  cents  for  each  instrument,  to  for¬ 
ward  to  said  district  registrar  any  instrument  in  his  custody 
as  such  registrar.  1  &  2  Edw.  VII,  c.  43,  §  27. 

28,  The  owner  of  any  estate  or  interest  in  land,  whether 
legal  or  equitable,  may,  by  himself  or  his  duly  authorized 
attorney  or  agent,  apply  to  the  proper  district  registrar  to 
have  his  estate  or  interest  or  the  whole  title  to  the  land  reg¬ 
istered  under  the  new  system,  but  it  shall  be  in  the  discretion 
of  the  district  registrar  to  refuse  to  entertain  .such  an  applica¬ 
tion  unless  all  persons,  other  than  the  applicant,  who  are 
interested  in  the  land  shall  be  consenting  parties  to  the 
application.  1  &  2  Edw.  VII,  c.  43,  §  28. 

29,  The  Lieutenant  Governor  in  Council  may  by  order 
direct  a  district  registrar  to  bring  under  this  Act  any  land 
belonging  to  his  Majesty  in  the  right  of  IVIanitoba  and  the 
filing  with  a  district  registrar  of  such  Order  in  Council  shall 
in  all  respects  have  the  same  force  and  effect  as  the  filing 
of  an  application  to  bring  land  under  this  Act.  1  &  2  Edw. 


30.  Contiguous  country  lands,  not  exceeding  altogether 
two  thousand  acres  (a  road  not  to  be  considered  a  break  in 
the  contiguity),  or  any  number  of  lots  under  the  same  plan  of 
subdivision,  may  be  included  in  the  same  application;  but 
in  no  case  shall  a  first  or  subsequent  certificate  of  title  issue 
for  more  than  fifty  lots  or  for  unsubdivided  lands  which  are 
not  contiguous  or  which  contain  more  than  two  thousand 
acres;  the  provisions  of  this  section  shall  not  apply  to  cases 
within  the  last  preceding  section.  1  &  2  Edw.  VII,  c.  43,  §  30. 

31.  When  land  subject  to  mortgage  is  brought  under  the 
new  system  all  rights,  remedies  and  matters  of  contract  be¬ 
tween  the  mortgagor  and  mortgagee  in  relation  to  such  land 
shall  remain  intact  as  if  such  land  were  under  the  old  system. 
1  &  2  Edw.  VII,  c.  43,  §  31. 

32.  Notwithstanding  anything  in  this  Act  contained  an 
application  shall  not  be  received  to  bring  under  the  new  system 
an  undivided  interest  in  any  land,  unless  an  application 
is  also  made  for  all  other  undivided  interests  in  the  same 
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land;  and  no  withdrawal  or  rejection  of  any  application  for 
an  undivided  interest  shall  be  permitted,  unless  the  applica¬ 
tion  for  all  other  undivided  interests  in  the  same  land  are 
withdrawn  or  rejected.  1  &  2  Ediv.  VII,  c.  43,  §  32. 

33.  The  father  or,  if  the  father  be  dead,  the  mother  or 
other  guardian  of  any  infant,  or  the  committee  or  guardian 
of  any  person  of  unsound  mind,  may  apply,  on  behalf  of  such 
infant  or  jicrson  of  unsound  mind  to  bring  land  under  this 
Act;  and  a  person  holding  a  power  of  attorney  authorizing 
the  sale  of  a  freehold  or  other  estate  in  any  land  may  apply 
in  respect  of  such  land  in  the  name  and  on  behalf  of  the  ornier, 
unless  such  power  of  attorney  expressly  prohibits  him  from 
so  doing.  1  &  2  Edw.  VII,  c.  43,  §  33. 

34.  Upon  the  filing  of  an  application  to  bring  land  under 
this  Act,  whether  or  not  the  ajiplication  is  made  by  any  per¬ 
son  entitled  to  make  it  mider  this  Act,  and  whether  or  not  it 
is  in  any  respect  in  accordance  with  this  Act,  such  land  shall 
Ijccome  subject  to  the  new  system,  and  no  registration  under 
the  old  system  shall  affect  such  land  unless  such  application 
be  withdrawn  or  rejected  by  the  district  registrar,  in  either 
of  which  events  the  land  shall  thereafter  until  a  further 
application  be  filed  to  bring  it  under  the  new  system  be  dealt 
with  under  the  old  system.  1  &  2  Edw.  VII,  c.  43,  §  34. 

35.  Any  jierson,  except  a  tax  sale  purchaser,  applying  to 
bring  land  under  the  new  system  may  in  his  application,  or 
upon  special  request  in  writing  addressed  to  the  district 
registrar  prior  to  the  drafting  of  the  certificate  of  title,  direct 
the  certificate  of  title  for  such  land,  or  any  part  thereof,  to 
be  issued  in  the  name  of  some  other  person  or  in  the  names 
of  himself  and  some  other  person;  and  such  direction,  whether 
comprised  in  an  application  or  in  a  special  request,  shall 
from  the  time  of  its  filing  with  the  district  registrar  have  the 
effect  of  conveying  and  transferring  to  such  person  or  to  the 
applicant  and  such  other  person,  as  the  case  may  be,  as  regards 
such  land,  all  the  estate  or  interest,  whether  legal  or  equitable, 
which  the  applicant  is  entitled  to  and  directs  to  be  transferred, 
as  fully  and  effectually  as  if  such  estate  or  interest  were  trans¬ 
ferred  by  deed  and  such  deed  were  duly  registered.  1  &  2 
Edw.  VII,  c.  43,  §  35. 

36.  An  applicant  ma}'-,  upon  such  terms  as  to  the  district 
registrar  seems  proper,  withdraw  his  application  as  to  the 
whole  or  any  part  of  the  land  comprised  therein  at  any  time 
prior  to  the  issue  of  the  certificate  of  title: 
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]^i'c)vi(l('(l  iJiiii,  ill  nil  Hucli  (iiisoH,  if  ii  (nivciilor  sliiill  liiivo 
Ik'Cii  ptif  lo  ('X|)(ins(!  willioiil,  siiniuiciif  ciiiisi!  by  l■('llsoll  of  huoIi 
appliiialioii,  Ik;  sliiill  lx;  ciitillcd  to  I'CKcivi;  froin  (Jii;  iip|)li(!!iiit 
stuili  coiiipciisufioii  IIS  11  jiidfic  on  a  not  ice  of  niotioii  in  cliainlxa’s 
may  ord(‘r.  I  &  2  Mdw.  VII,  i;.  •!!»,  §  .'JO. 

37.  'riu;  disli'idl,  i'('f>isl  I'ar  may  in  all  casos  rc'Joot  flic  iip- 
plicalion  as  lo  llu;  whole;  or  any  pai'l  of  llio  land  tlii'i'ein 
comprised,  if  tlio  applicant  fail  within  a  rcasoniibk:  tinu;  to 
produce  the  evidence  necessary  to  make  out  a  ^ood  sab;  holding 
tille,  unless  the  applicant,  shall  adduce  satisfactory  proof  thal 
he  is  iirocecding  wilhout;  unnecessary  delay  in  removing 
defects  and  conijilying  with  the  re(|iiisitions  made  on  the  title. 
1  &  2  Edw.  VII,  c.  '13,  §  37. 

38.  On  the  withdrawal  or  rejection  of  such  a])piicalion, 
the  district  registrar  shall  forthwith  cause  to  bo  entered  in 
the  proper  abstract  book,  under  the  old  .system,  a  inernoran- 
dum  stating  that  .such  aiiplication  has  lieen  withdrawn  or 
rejected  in  whole  or  jiart;  and  upon  the  entry  of  such 
memorandum  the  land  thereby  affected  shall  cease  to  be 
subject  to  tin;  provisions  of  the  new  .system,  and  shall 
imrnediat.ely  become  again  subject  to  the  provisions  of  the 
old  system.’  I  &  2  Ifdw.  VII,  c.  33,  §  38. 

39.  In  case  of  the  withdrawal  or  rejection,  in  whole  or  in 
part.,  of  any  application  to  bring  land  under  the  new  .system, 
under  which  a  direction  or  recpiest  has  been  fihxl  with  the 
district  registrar  that  the  certificate  of  title  shall  issue  to 
some  other  iierson  than  the  a]-)i)licant,  either  alone  or  con¬ 
jointly  with  the  applicant,  the  memorandum  of  withdrawal 
or  ri'jection,  so  soon  as  entered  by  the  district  registrar  in 
the  alistract  book  kept  under  the  old  .system,  shall  liave  the 
elfect  of  re-vesting  the  land  as  to  which  such  withdrawal  or 
rejection  shall  have  taken  place  in  the  jun-son  in  whom,  had 
no  such  direction  or  request  been  filed,  it  would  have 
remained  vested,  as  fully  and  elTcctually  as  if  no  such  direction 
or  recpiest  had  licen  filed  as  aforesaid;  and  no  iierson  shall 
have  notice,  from  such  direction  or  request  having  been  filed 
of  any  right  to  such  land  that  m.ay  exist  between  the  parties 
to  or  named  in  the  direction  or  request: 

(ct)  Provided,  however,  that  the  district  registrar  shall 
not  allow  such  withdrawal  or  rejection,  except,  in  the  case  of 
a  withdrawal,  ujion  the  written  consent  of  the  person  to 
whom,  either  alone  or  conjointly  with  the  applicant,  the  cer¬ 
tificate  of  title  w.as  directed  to  issue,  and,  in  the  case  of  a 
rc'jection,  upon  the  written  consent  of  the  person  to  whom  the 
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ccrtificiito  of  Uilo  wan  .so  diroctod  lo  issue,  or  uijon  _Uk; 
expiration  of  the  Unio  limited  in  a  notice  of  intention  to  reject 
given  by  the  district  registrar  to  liiin; 

(b)  Provided,  al.so,  tliat  nothing  herein  contained  shall 
affect  the  rights  as  between  themselves  of  any  of  the  i)arties  to 
such  direction  or  request.  1  &  2  Edw.  VII,  c.  411,  §  !J!). 

40.  In  (!aso  the  district  registrar  shall  find  that  some  pci'- 
son  other  than  the  applicant  has,  or  appears  to  have,  some 
right  or  claim  to  or  against  the  land  in  question,  ho  may  issue 
a  notice,  and  cause  such  jiorson  to  bo  served  with  a  copy 
thereof,  lo  the  effect  that  a  certificate  of  title  will  issue  for 
such  land  pursuant  to  the  application  unless  the  person 
appearing  lo  have  such  I'ight  or  claim  shall,  within  the  time 
limited  by  the  notice,  which  time  shall  in  each  case  be  fixed 
by  the  district  registrar,  take  proceedings  to  stop  the  issm; 
of  such  certificate  of  title.  1  &  2  Edw.  VII,  c.  4.3,  §  40. 

41.  All  notices  and  proceedings  affecting  land  may  be 
.served  in  the  same  manner  !ind  upon  the  same  persons,  offi¬ 
cers  and  functionaries  as  in  suits  and  proceedings  in  the  Court 
of  King’s  Pencil  or  under  The  King’s  Bench  Act.  1  &  2  Edw. 
VII,  c.  43,  §  41. 

42.  Notices  and  proceedings  affecting  or  intending  to 
affect  corporations,  whether  domestic  or  foreign,  or  any  unin¬ 
corporated  company,  partnorshiji,  firm  or  person,  whose  chief 
place  of  busine.ss  or  head  office  is  without  this  province,  may 
be  served  uiion  any  firm,  jicrson,  company  or  corporation 
who,  within  this  province,  transacts  or  carries  on  any  busi¬ 
ness  as  the  general  agent  for  any  such  person,  partnership, 
firm,  company  or  corporation;  and  service  upon  such  agent 
of  any  such  notice  or  proceeding  shall  have  the  .same  effect 
and  shall  be  treated  as  personal  .service  upon  such  penson, 
partnership,  firm,  company  or  corporation.  1  &  2  Edw.  VII, 
c.  43,  §  42. 

43.  In  any  case  where,  under  this  Act,  notice  is  required 
to  be  served,  and  it  aiipcars  that  the  person  to  bo  served  has 
been  dead  for  the  sjiacc  of  one  year  and  no  will  of  the  de¬ 
ceased  has  licen  proved  or  personal  representative  appointed 
to  liis  estate  in  this  province,  or  in  the  event  of  the  death  of 
the  personal  representative  so  appointed  and  the  appointment 
of  no  other  personal  representative,  such  notice  may  bo  .served 
in  case  of  intestacy  upon  the  person  or  persons  who,  accord¬ 
ing  to  the  law  as  it  existed  in  Manitoba  on  the  thirtieth  day 
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of  June,  in  the  your  one  thousand  eight  hundred  and  eighty- 
five,  would  have  been  the  iieir  or  Iicira  at  law  of  the  deceased; 
or  in  ease  of  testacy  upon  the  person  entitled  to  or  interested 
in  the  land  by  virtue  of  any  devise  in  the  will;  and  such 
service  shall  be  as  binding,  and  have  the  sumo  effect  upon  the 
estate  of  such  deceased  person  and  all  i)ersons  claiming  there¬ 
under,  as  if  it  laid  been  effected  upon  a  representative  to  such 
estate,  duly  appointed : 

Provided  that  service  under  this  section  may  bo  offectod 
in  the  manner  directed  or  subsequently  approved  of  by  the 
district  registrar.  1  &  2  Edw.  VII,  c.  43,  §  43. 

4:3a.  Any  notices  under  this  Act  which  are  required  to  be 
published  in  any  newspaper  shall  also  be  published  in  one  issue  of 
The  Manitoba  Gazelle,  for  which  publication  a  fee  of  three 
dollars  shall  bo  paid.  (190G)  5  &  G  Edw.  VII,  c.  74,  §  1 ;  5  &  G 
Edw.  VII,  e.  75,  §  5. 

44.  In  the  investigation  of  titles,  every  patent  which  has 
been  issued  for  ten  years  or  upwards  and  which  remains  un- 
cancclled,  and  as  to  which  the  district  registrar  has  no  notice 
that  i)rocecdings  have  been  taken  to  sot  the  same  aside,  shall 
Ijc  accepted  by  the  district  registrar  as  final,  and  it  shall  not 
be  necessary  to  inquire  whether  such  patent  h.as  been  properly 
issued  or  not;  but  in  all  such  cases,  if  the  applicant  desires  to 
take  advantage  of  the  provisions  of  this  section,  the  assurance 
fee  to  be  paid  under  this  Act  shall  be  increased  to  one-half  of 
one  per  cent.,  unless  the  district  registrar  shall  in  special 
cases  otherwise  direct.  1  &  2  Edw.  VII,  c.  43,  §  44. 

45.  The  district  registrar,  on  being  satisfied  of  the  due 
service  of  all  notices  that  he  may  think  requisite,  and  that  the 
title  to  the  land  is  safe  holding,  may  bring  such  land  under  the 
new  system  and  issue  a  certificate  of  title  therefor  to  the  person 
who  appears  to  be  entitled  to  the  same.  1  &  2  Edw.  VII, 
c.  43,  §  45. 

TAX  SALES. 

46.  In  case  of  applications  under  tax  sales,  the  district 
registrar  shall  not  take  notice  of  any  irregularity  in  the  tax 
sale  or  in  any  of  the  proceedings  relating  thereto,  or  inquire 
into  the  regularity  of  the  tax  sale  proceedings  or  any  proceed¬ 
ings  prior  to  or  having  relation  to  the  assessment  of  the  land, 
but  a  certificate  from  the  treasurer  of  the  municipality  shall 
be  furnished,  showing  the  years  for  which  there  were  taxes 
due  and  in  arrear  for  which  the  land  was  sold  at  such  sale, 
and  the  district  registrar  shall  satisfy  himself  that  the  sale 
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was  fairly  ami  openly  eomliiotccl,  ami  lie  sliall  also  cause  to 
be  served  upon  all  persons  appearing  to  be  the  persons  who, 
other  than  the  lax  jiurehaser  or  his  assigns,  are  inlerestocl  in 
such  land  a,  noliee  re((uiring  them,  within  the  time  limited 
by  such  notice,  to  contest  the  claim  of  the  tax  purchaser,  or 
to  redeem  the  land  if  it  is  open  to  redemption,  and  in  default 
of  a  caveat  or  certilicate  of  Ih  pendena  being  filed  and  in  de¬ 
fault  of  redemption,  before  the  registration  as  owner  of  the 
person  enlitled  under  such  tax  sale,  all  i)crsons  so  served  with 
notice  shall  be  for  ever  estopped  and  debarred  from  setting  up 
any  claim  to  or  in  respect  of  the  land  so  sold  for_ taxes,  and 
the  district  registrar  shall  register  the  person  entitled  under 
such  tax  sale  as  owner  of  the  land  so  sold  for  taxes: 

Provided,  that  the  district  registrar  may,  if  he  shall  think 
proper  so  to  do,  in  cases  where  the  value  of  the  estate  or 
interest  of  the  i)erson  to  bo  served  in  any  parcel  of  land,  in 
ids  oi)iidon,  does  not  exceed  two  hundred  dollars,  dispense 
with  the  service  of  such  notice,  but  in  that  event  he  shall  not 
issue  a  certificate  of  title  for  such  land  until  after  the  expiration 
of  six  months  from  the  date  of  filing  the  application.  1  &  2 
Edw.  VIJ,  c.  43,  §  46. 

47.  The  district  registrar  in  a  proper  case  may  order  that 
such  notice  mentioned  in  the  last  preceding  section  may  be 
served  substitutionallj'',  and  such  substitutional  service  .shall 
have  the  same  effect  as  personal  service  of  the  notice  or  pro¬ 
ceeding  uiion  the  person  intended  to  be  affected  thereby.  1  & 
2  TCdw.  VII,  e.  43,  §  47. 

48.  In  case  of  land  under  the  new  system  being  sold  for 
taxes,  the  district  registrar,  on  an  application  of  the  person 
entitled  under  the  tax  sale,  may,  without  requiring  the 
proceedings  nceessarj'  under  this  Aet  in  the  ease  of  a  lost  certifi¬ 
cate  of  title  to  be  taken,  dispense  with  the  eustomary  produc¬ 
tion  of  the  duplicate  certificate  of  title,  and  cancel  the  same, 
in  full  or  partialljq  as  the  case  may  bo,  by  memorial  on  the 
certificate!  of  title  in  the  register,  and  may  issue  a  new  cer¬ 
tificate  of  title  to  the  person  entitled  under  the  tax  sale  as 
'Owner  of  said  land.  The  provisions  of  the  forty-sixth  and 
forty-seventh  .sections  hereof  shall  apply  to  .such  application 
the  same  as  if  the  application  were  as  to  lands  not  already 
under  the  new  system.  1  &  2  Edw.  VII,  c.  43,  §  48. 

POWERS  AND  DUTIES  OF  DISTRICT  REGISTRARS. 

49.  The  district  registrar  may  exercise  the  following  powers 
in  addition  to  others  conferred  under  this  Act: 
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{a)  II(!  niiiy  ontor  n  cavciifc  on  lioliiilf  of  his  Miijo.siy,  or 
on  Ijcliiilf  of  any  jiorson  who  may  bo  tiiulcr  any  disabilily,  to 
|)roliiI)it'  tlio  (ransfor  or  dualin^'  with  any  land  holonp,'ing,  or 
supposed  to  Ix'long,  to  the  Crown  or  to  any  ancli  parson  as 
horoinl)cfora  manlioncd,  ami  also  to  prohibit  the  doalins  with 
any  land  in  any  case  in  which  it  sliall  appear  to  him  that  an 
(•rror  has  been  made  in  any  certilical.a  of  title  or  other  instru¬ 
ment,  or  for  the  prevention  of  any  fraud  or  im])roper  dealinp;; 

(b)  He  m.'iy,  by  summons,  i'e(iuire  any  iierson  having  an 
instrument  in  his  ]iossossion  in  any  capacity  to  pj'ofluco  be¬ 
fore  him  any  instrument  in  his  possession  or  within  his  con¬ 
trol  affecting  any  land,  mortgage  or  incumbrance  or  the  title 
(hereto: 

(c)  He  may  summon  any  person  whose  evidence  may  be 
necessary  or  material  in  respect  to  any  matter  ponding  before 
him  to  appear  and  give  evidence  upon  oath  respecting  such 
matter,  and  to  produce  any  instrument  or  evidence  of  title 
before  such  district  registrar  or  before  any  other  person  appointed 
under  an  order  of  such  district  registrar;  and  such  order 
of  a  district  registrar,  being  under  his  hand  and  seal  of.  office, 
shall  be  a  sufficient  authority  to  the  person  therein  named 
as  a  special  examiner  to  administer  the  oath  to  and  to  take 
the  evidence  of  all  such  persons  as  may  be  summoned  by  such 
district  registrar  to  appear  for  that  purpose;  and  such  evidence 
when  so  taken  by  a  special  examiner  shall  be  transmitted  to 
the  proper  district  registrar  and  shall  be  of  the  same  effect  as 
if  it  had  been  taken  before  the  district  registrar  in  person; 

(d)  If  it  appear  to  the  district  registrar  that  any  certifi¬ 
cate  of  title  or  other  instrument  has  been  issued  in  error  or 
contains  any  misdescription,  or  that  any  entry  or  indorse¬ 
ment  has  been  made  in  error  on  any  certificate  of  title  or 
other  instrument,  or  that  any  such  certificate,  instrument, 
entry  or  indorsement  was  fraudulently  or  wrongfully  ob¬ 
tained,  he  may,  whether  such  certificate  or  instrument  is  in 
his  custody  or  has  been  produced  to  him  under  a  summons, 
so  far  as  practicable  without  i)rejudicing  rights  conferred  for 
value,  cancel  or  correct  any  error  in  such  certificate  of  title 
or  other  instrument,  or  in  any  entry  made  thereon,  or  in  any 
memorial,  certificate,  exemplification  or  copy  of  any  instru¬ 
ment  made  in  or  issued  from  the  land  titles  office,  and  may 
supply  entries  omitted  to  be  made: 

(i)  Provided,  always,  that  in  the  correction  of  any  such 
error  he  shall  not  erase  or  render  illegible  the  original  words, 
and  he  shall  affix  the  date  upon  which  such  correction  was 
made  or  entry  supplied; 
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(w)  And  nvory  curtifidiito  of  title  so  corroctcd,  and  every 
entry  so  corroeted  or  supiiliotl,  slmll  have  tlio  like  validity  and 
effect  as  if  such  error  had  not  been  made  or  such  entry  omitted, 
1  &  2  Edw.  Vll,  c.  43,  §  49. 

60.  In  case  any  person  summoned  by  a  district  registrar 
to  produce  a  ceriificalc  of  title  or  otlier  instrument  refuses  to 
comiily  therewilli,  tlie  district  registrar  may  api)Iy  to  a  judge 
in  cliambcrs  on  notice  of  motion  calling  upon  such  person 
to  appear  before  a  judge  ;ind  show  cause  why  such  certificate 
or  other  instrument  should  not  be  delivered  up  to  the  district 
registrar  to  be  cancelled  or  corrected  Ijy  him;  and,  if  such 
person,  when  served  with  such  notice  of  motion,  neglect  or 
refuse  to  attend  before  a  judge,  at  the  time  therein  appointed, 
the  judge  may  issue  a  warrant  authorizing  and  directing 
the.  person  so  notified  to  bo  apprehended  and  brought  before 
a  judge  for  examination.  1  &  2  Edw.  VII,  c.  43,  §  50. 

61.  Upon  tlic  appearance  before  a  judge  of  any  person 
notified  or  brought  up  by  virtue  of  a  warrant  as  aforesaid, 
the  judge  may  examine  sucli  person  ujjon  oath,  and,  in  case 
it  appear  right  to  do  ,so,  m.ay  order  such’ person  to  deliver  u]) 
such  certific.'ite  of  title  or  otiior  instrument,' as  aforesaid,  and, 
upon  refusal  or  neglect  by  such  person  to  deliver  up  the  same 
pursuant  to  such  order,  m;iy  commit  .such  person  to  the  com¬ 
mon  gaol  of  any  judicial  disti'ict  for  any  period  not  exceed¬ 
ing  six  months,  unless  such  certificate  of  title  or  instrument 
be  sooner  delivered  up,  and  in  such  case,  or  in  case  such  person 
has  absconded  so  that  the  notice  of  motion  or  warrant  cannot 
be  served  upon  him,  the  juilge  may  direct  the  di, strict  registrar 
to  cancel  or  correct  the  certificate  of  title  or  other  instrument, 
or  any  entry  or  indorsement  thereon,  or  to  substitute  or  issue 
such  ccrtificat(!  of  title  or  other  instrument  or  make  such 
entry  or  indorsement  thereon  as  the  circumstances  of  the  case 
m.ay  rcquiix'.  1  &  2  Edw.  VII,  c.  43,  §  51. 

62.  In  anj'-  proceeding  respecting  land,  or  in  rcisiacct  of 
any  transaction  or  contract  relating  thereto,  or  in  respect 
of  any  instrument,  caveat,  memorial,  or  other  entry  affecting 
land,  a  judge  may  iy  decree  or  order  direct  the  district  registrar 
to  cancel,  correct,  substitute  or  issue  any  certificate  of  title, 
or  make  any  indorsement  or  entry  on  any  instrument,  or 
otherwise  to  do  every  such  act  and  make  every  such  entry 
as  may  be  necessary  to  give  effect  to  the  judgment,  decree 
or  order  of  the  court: 

Provided  that  the  district  registrar  .shall  not  issue  any 
certificate  of  title  by  order  of  the  court  unless  the  title  of  the 
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person  to  whom  iho  ccrUfioaio  of  title  is  directed  to  issue 
luis  been  found  upon  investigation  hy  tlio  district  registrar 
lo  be  a  good  safe  liolding  title.  1  &  2  Edw.  VII,  c.  43,  §  52. 

63.  Everjr  summons  issued  by  a  district  registrar  may  be 
in  the  form  in  schedule  N  to  this  Act  or  to  the  like  effect, 
and,  in  the  event  of  any  disobcflience  of  any  summons  being 
certified  to  the  Court  of  King’s  Bench,  it  may  be  enforced  by 
sueli  court  in  like  manner  and  by  the  like  proceedings  and 
with  a  like  penalty  as  subpoenas  of  such  court.  1  &  2  Edw. 
VII,  c.  43,  §  53. 

64.  In  the  event  of  a  duplicate  certificate  of  title  or  other 
instrument  being  lost  or  destroyed  the  district  registrar  may 
dispense  with  the  production  of  the  duplicate  certificate  of 
title  or  other  instrument  upon  any  dealing;  and  upon  the 
registration  of  such  dealing  the  district  registrar  shall  note 
in  the  register  that  no  entry  of  such  dealing  has  been  made 
on  the  duplicate  certificate  of  title  or  other  instrument,  and 
the  registration  of  such  dealing  shall  thereupon  be  valid  and 
('ffectual;_ 

Provided,  always,  that,  before  registering  such  dealing,  the 
district  registrar  shall  satisfy  himself  that  such  certificate  of 
title  or  instrument  has  not  been  deposited  by  way  of  lien  or 
as  security  for  any  loan,  and  of  the  reason  for  its  nonproduc¬ 
tion,  and,  in  the  case  of  the  duplicate  certificate  of  title  being 
lost,  shall  give  at  least  fourteen  days’  notice  of  his  intention 
to  dispense  with  production  thereof  in  such  newspaper  as  he 
shall  think  proper.  The  number  of  insertions  in  such  news¬ 
paper  and  the  form  of  the  notice  shall  be  settled  by  the  dis¬ 
trict  registrar.  1  &  2  Edw.  VII,  c.  43,  §  54. 

66.  In  the  event  of  a  duplicate  certificate  of  title  being 
lost  or  destroyed,  and  after  proceeding  as  in  the  last  section 
set  forth,  the  district  registrar  may  issue  a  provisional  dupli¬ 
cate  certificate  of  title  of  such  land,  which  provisional  certifi¬ 
cate  shall  be  an  exact  duplicate  as  nearly  as  may  be  of  the 
certificate  of  title  bound  up  in  the  register,  and  of  every 
memorandum  and  indorsement  thereon,  and  shall  contain  a 
statement  why  such  provisional  certificate  is  issued;  and  the 
district  registrar  shall  at  the  same  time  enter  in  the  register 
notice  of  the  issuing  of  such  provisional  certificate  and  the 
date  thereof  and  why  it  was  issued;  and  such  provisional  cer¬ 
tificate  shall  be  available  for  all  purposes  and  uses  for  which 
the  duplicate  certificate  of  title  so  lost  or  destroyed  would 
have  been  available,  and  as  valid  to  all  intents  as  such  lost 
duplicate.  1  &  2  Edw.  VII,  c.  43,  §  55. 
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66.  (1)  Any  per, ‘■■on  .siihdividinfi;  land  for  ilic  pm'])o.sc_of  soll- 
iiif!;  iho  sumo  in  allolnicids  .sludl  deposil,  willi  iho  districl;  reg¬ 
istrar  a.  plan  in  diiplieale  of  sueli  sul)diviHioji,_  and  swell  plan 
shall  be  in  aeeordjiiiee  nilh  the  following  provisions: 

(«)  All  roads,  sli'eefs,_  lanes,  jinssiigos,  thorouglifaros, 
squares  or  reserves  a|)propriated  or  set  apart  for  puldic  use 
shall  i)e  si  nwn  ns  such  and  distinetly  delineated  on  the  plan 
and  have  Im'  nieasurenienls  marked  thereon; 

{h)  All  elloliuenls  into  which  said  land  is  divided  shall 
he  marked  with  ilistrict  numbers  or  letters  on  the  plan; 

(e)  I'kieh  angh'  of  each  allotment  shall  be  defined  on  the 
groinul  by  the  surveyor  liy  a  jiost  or  monument  of  a  durable 
character  and  the  manner  by  which  each  swell  angle  is  defined 
on  the  ground  shall  be  shown  on  the  plan: 

Provided,  howi'ver,  that,  upon  the  request  of  the  owner  the 
registrar  general  may,  subject  to  sueh  conditions  as  he  may 
think  proper  to  impose,  allow  a  subdivision  to  be  made  and 
evidenced  in  the  following  manner:  Instead  of  requiring  a 
post  or  momimi'iit  at  .each  angle  of  each  allotment,  there  sliall 
be  erected  at  proper  intervals  monuments  of  a  more  permanent 
character  than  have  heretofore  been  used;  the  said  monuments, 
with  the  iiiformation  on  the  jdan  showing  the  location  of  such 
monuments,  shall  be  the  evidence  of  the  block  outlines  of  such 
survey,  and  the  registered  plan  of  such  subdivision  shall  be 
the  evidence  of  the  manner  in  which  each  block  of  land  is  sub¬ 
divided  into  allotments.  (1911)  1  (Ico.  V,  c.  49,  §  1, 

(d)  The  plan  shall  show  distinctly  a  suflicicnt  number  of 
angular  and  lineal  measurements  and  astronomic  bearings, 
from  which  can  be  deduced  the  dimensions  and  astronomic 
bearing  of  each  boundary  of  each  and  all  the  allotments  into 
which  said  land  is  divided; 

(c)  'I’he  original  section  or  parish  lot  lines,  according  to 
the  survey  thereof  by  the  Dominion  Government,  or  a  suffi¬ 
cient  number  of  said  lines  to  show  the  location  and  connec¬ 
tion  of  the  subdivision  therewith,  shall  be  shown  on  the  plan: 
provided,  however,  that,  when  a  connection  with  the  said 
original  survey  lines  has  been  sufficiently  shown  on  any  pre¬ 
viously  registered  jilan,  this  may  not  be  required; 

(/)  When  the  plan  is  a  subdivision  of  a  lot  or  lots  on  a 
former  registered  plan  the  district  registrar  may  require 
that  there  shall  be  shown,  in  a  distinct  manner  on  the  plan, 
the  numbers  .or  other  distinguishing  marks  of  the  lot  or  lots 
subdivided  and  the  boundary  lines  of  such  lot  or  lots; 
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ill)  Tlio  pliui  ahull  ho  aignod  by  (uioh  owiioi'  oi'  hia  duly 
HUthoi'iiicd  agent.  J  &  2  bldw.  Vll,  c.  43,  §  fjO. 

(/i)  Wherevor  upon  any  ]dan  of  aubdiviaion  now,  filed  or 
regiatorod,  or  hereafter^  filed  or  regiatered,  in  any  land  titles 
ofliee  or  registry  olliee  in  the  I’rovinee  of  iVIanifobu,  any  por¬ 
tion  of  aucii  aubdiviaion  is  shown  as  a  afreet,  lane,  avenue, 
road,  highway,  park  or  i)ublic  square,  and  is  not  designated 
thereon  to  bo  of  a  private  nature,  the  marking  or  indicating 
on  any  such  plan  of  any  street,  lane,  avenue,  road, _  highway, 
park  or  public  aciuare  sliall  be  deemed  to  lx;  a  dedication  to 
the  public  of  such  portion  thereof  for  the  ])uri)oao  and  object 
indicated  on  or  to  be  inferred  from  such  marking  on  such  plan, 
Notliing  herein  contained  shall  affect  any  ease  in  regard 
to  which  litigation  is  now  pending  in  any  court  of  law  in 
Manitoba,  or  in  which  any  proceedings  have  been  begun,  or  any 
action  taken,  or  anything  done  of  a  ])ublic  character  or  nature 
i)y  the  original  owner  of  the  property  affected  or  anyone 
claiming  through  him  indicating  an  intention  to  assert  rights 
or  claims  contrary  or  in  opposition  to  any  rights  which,  but 
for  such  adverse  claim,  the  jjublic  would  have  by  reason  of 
said  plan  and  the  registering  or  filing  thei'eof.  (1908)  7  »&  S 
Edw.  VII,  c.  52,  §  1. 

(2)  On  and  after  the  first  day  of  November,  1911,  if 
any  person  or  corporation  shall  sell  or  convey  or  agree  to 
sell  or  convey  any  lots  or  parcels  of  land,  by  number  or  letter 
according  to  any  plan  or  subdivision  of  any  i)roperty,  whether 
the  same  has  been  brought  under  the  operation  of  this  Act 
or  not,  before  such  plan  has  been  registered  according  to 
taw,  the  purchixser  of  any  such  lot  or  parcel  of  hind  without 
knowledge  of  the  non-registration  of  the  plan,  or  of  the  necessity 
for  the  same,  or  any  person  claiming  under  iiim,  may  at  his 
option,  on  acquiring  such  knowledge,  rescind  the  contract 
of  purchase  and  recover  back  any  money  paid  thereunder 
with  lawful  interest  and  any  taxes  or  other  expenses  incurred 
by  him  in  consequence  of  such  purchase,  and  ho  shall  in  such  case 
have  a  lien  on  such  lot  or  parcel  for  all  such  moneys  as  against 
the  vendor’s  interest  in  the  said  lot  or  parcel,  but  the  vendor 
.shall  nevertheless  be  bound  by  .any  such  contract,  deed  or 
conveyance,  if  the  purchaser  does  not  rescind  the  same. 
(1911)  1  Geo.  V,  c.  49,  §  2. 

66a.  Before  any  plan  or  subdivision  of  land  shall  be  regis¬ 
tered  in  any  land  titles  office  the  registrar  general  may  require 
the  outlines  of  such  subdivision  to  be  verified  on  the  ground 
by  an  officer  of  the  land  titles  office  or  by  an  authorized  land 
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•surveyor  to  bo  dosigiuiled  by  Uie  rcftisirar  general,  and  iho 
cost  of  sucli  vorilicalion  shall  la;  borne  by  the  ajipheants  for 
registration  of  .said  iilaii  of  .Mtilxlivision.  (1008)  7  &  8  lOdw. 
VII,  c.  52,  8  2,  amending  (1900)  e.  75,  §  I. 

67.  Whore  in  any  plan  heretofore  or  hereafter  registered 
there  is  any  omission,  cleideal  error  or  other  defect,  the  regis¬ 
trar  general  may  on  a  copy  or  duplicate  of  such  plan  have 
such  omi.s.«lon,  error  or  defect  corrected  in  such  manner  as  to 
him  may  seem  best,  and  he  shall  thereupon  enter  upon  the 
original  plan  an  order  stating  in  what  respect  it  stands  amended 
by  the  corrected  i)lan,  and  shall  enter  upon  the  corrected  plan 
an  order  directing  it  to  be  filed  with  the  original  plan,  and  upon 
such  filing  tlie  corrected  i)Ian  shall  be  deemed  to  be  substituted 
for  the  original  ]dan,  and  thereafter  the  original  plan  shall  for 
all  purposes  be  deemed  to  have  been  so  amended  or  corrected 
from  the  time  of  its  registration,  .and  the  description  of  land 
in  any  instrument  shall  thereafter  I)e  construed  as  if  it  referred 
to  such  corrected  iilan,  but  such  amendment  or  correction  by 
the  registrar  general  sliall  not  all'cct  or  impair  the  rights  of  any 
person  as  existing  when  such  amendment  or  correction  is  made. 
1  &  2  Edw.  VII,  c.  4.3,  §  57. 

68.  All  railway  corporations  shall  deposit  with  the  dis¬ 
trict  registrar  plans  in  duplicate  of  the  land  taken  for  their 
right  of  way  and  station  ground.s,  or  for  any  other  railway 
purpose,  and  such  plan  shall  be  in  accordance  with  the  fol¬ 
lowing  provisions: 

(a)  The  ;irca  taken  from  each  quarter  section  or  parish 
lot,  as  the  cjise  may  be,  shall  be  shown  on  the  plan; 

(5)  The  original  section  or  parish  lot  lines  according 
to  the  survey  thereof  by  the  Dominion  Government  shall  be 
shown,  and  a  sufficient  number  of  angular  and  lineal  measure¬ 
ments  to  define  the  limits  of  the  land  taken  for  the  right  of 
way  of  such  railway,  and  show  their  connection  with  each 
original  section  or  parish  lot  through  which  the  railway  passes; 

(c)  When  the  location  of  the  railway  is  through  land 
which  has  been  surveyed  into  allotments  and  shown  on  any 
registered  plan,  the  irljin  must  show  distinctly  as  to  all  allot¬ 
ments  taken  in  whole  or  in  part  for  the  right  of  way  or  station 
grounds,  or  for  any  other  purpose  for  the  railway,  the  lines 
of  such  allotment  according  to  such  registered  plan,  and  a  suf¬ 
ficient  number  of  angular  and  line.al  measurements  to  show 
the  location  and  connection  of  the  right  of  way  of  such  rail- 
.  way  with  each  such  registered  allotment; 
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(d)  Tlio  land  taken  or  ro(|uirccl  .sliall  be  defined  on  the 
ground  by  durable  posts  placed  on  the  southerly  dr  westerly 
limit  thereof,  and  Hudi_  posts  shall  bo  placed  at  every  change 
of  direction  of  said  limit  at  the  intersection  of  said  limit  w’ith 
the  southerly  or  westerly  limit  of  each  Dominion  Covernment 
road  allowance,  and  the  plan  shall  sliow  the  location  of  these 
Iiosts.  (19Jl)ltieo.  V,c.41),§y. 

69.  Any  bylaw  or  plan  for  the  opening  up  of  any  street, 
road  or  highway  presented  for  registration  to  the  district 
registrar  under  the  provisions  of  The  Ahtnidpal  Act,  shall 
bo  in  duplicate,  and  shall  be  in  accordance  with  the  following 
provisions: 

(a)  The  plan  shall  cxhil)it  distinctly  delineated  the  width 
and  direction  of  each  course  of  such  street,  road  or  highway 
and  the  astronomic  bearing  of  some  one  or  more  of  the  courses 
shown  of  the  street,  road  or  highway; 

(b)  The  manner  by  which  the  street,  road  or  highway  is 
defined  on  the  ground  by  the  surveyor  shall  be  shown  on  the 
plan ; 

(c)  Tlic  original  section  or  parish  lot  lines  according  to 
the  survey  thereof  by  the  Dominion  Government  shall  be 
shown  on  the  plan,  and  there  shall  also  bo  shown  a  sufficient 
numlier  of  angular  and  lineal  measurements  to  show  the 
location  and  connection  of  such  street,  road  or  highway  with 
each  original  section  or  lot  affected  by  the  street,  road  or 
liighway : 

Provided,  however,  that,  when  a  connection  with  the  said 
original  survey  lines  has  been  sufficiently  shown  on  any  pre¬ 
viously  registered  ])lan,  this  may  not  bo  required.  1  &  2  Edw. 
Vn,  c.  43,  §  50. 

60,  [Repealed  (1908)  7  &  8  Edw.  VII,  c.  52,  §  3.] 

61.  The  district  registrar  may  require  the  owner  of  any 
land  within  his  district  desiring  to  deal  with  the  same,  and 
which  has  or  has  not  theretofore  been  subdivided,  the  location 
of  which,  in  his  opinion,  is  not  sufficiently  well  or  accurately 
defined  upon  any  e.xisting  registered  plan,  to  file  a  plan  of 
the  same,  and  so  many  counterparts  as  may  be  required  with 
such  information  marked  thereon  as  may  enable  an  accurate 
description  to  be  prepared  of  the  land  proposed  to  be  dealt 
with,  and  if  the  owner  neglect  or  refuse  to  comply  with  such 
requirements  as  aforesaid  the  district  registrar  may  refuse 
to  proceed  with  any  matter  then  pending  before  him  in  re¬ 
spect  to  such  land.  1  &  2  Edw.  VII,  c.  43,  §  61. 
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62.  The  district  registrar  may  require,  as  to  any  land 
within  his  district  proposed  to  be  dealt  with,  and  which  has 
or  has  not  been  theretofore  subdivided,  the  location  of  which 
in  his  opinion  is  not  sufficiently  well  or  accurately  defined 
upon  any  existing  registered  plan,  that  a  plan  of  the  same  and 
so  many  counterparts  as  may  be  required  shall  bo  prepared 
with  such  information  marked  thereon  as  may  enable  an 
accurate  description  to  be  prepared  of  the  land  proposed  to 
be  dealt  with;  and  the  expense  of  any  survey  which  the  dis¬ 
trict  registrar  shall  cause  to  be  made  under  this  section  shall 
in  the  first  instance  be  defrayed  out  of  the  consolidated  rev¬ 
enue,  but  every  person  who  may  thereafter  apply  to  bo  regis¬ 
tered  as  owner  or  otherwise  desires  to  deal  with  any  land, 
the  description  of  which  can  be  more  accurately  drawn  from 
the  information  shown  on  the  plan  of  such  survey,  or  which 
is  in  any  way  benefited  by  such  survey,  shall,  in  addition  to 
any  other  monej’^s  chargeable  in  such  case,  pay  to  the  district 
registrar,  to  be  by  him  paid  into  the  consolidated  revenue, 
such  amount  as  the  district  registrar  shall  deem  in  his  judg¬ 
ment  to  be  an  equitable  share  of  such  expense  to  be  contrib¬ 
uted  in  respect  of  such  land.  1  &  2  Edw.  VII,  c.  43,  §  62. 

63.  All  plans  other  than  plans  prepared  under  the  provisions 
of  The  Manitoba  Ex'pmpriation  Act,  intended  for  filing  or 
registration  under  this  Act  must  be  based  on  surveys  performed 
with  instruments  independent  of  the  magnetic  needle  and  shall  be 
certified  as  accurate  by  a  provincial  land  surveyor  under 
oath  in  the  form  in  schedule  M  hereto,  and  shall  be  made 
in  all  respects  satisfactory  to  the  examiner  of  surveys. 
1  &  2  Edw.  VII,  c.  43,  §  63;  (1908)  7  &  8  Edw.  VII, 
c.  52,  §  4. 

64_.  None  of  the  provisions  of  the  sections  numbered  from 
fifty-six  to  sixty-three,  inclusive  of  both  such  numbers,  of 
this  Act  shall  be  applicable  to  plans  or  surveys  of  land  be¬ 
longing  to  his  Majesty  in  the  right  of  Canada.  1  &  2  Edw. 
VII,  c.  43,  §  64. 

[Where  a  portion  of  any  lot  upon  any  plan  of  subdivision 
has  been  taken  and  vested  in  a  municipality  for  a  lane  the  re¬ 
maining  portion  of  the  lot  shall  be  held  to  bo  properly  described 
in  any  instrument  presented  for  registration  by  giving  its  num¬ 
ber  on  the  plan  without  .specifically  excepting  therefrom  the 
part  of  such  lot  so  taken  for  a  lane  and  such  instrument  shall 
be  read  as  if  the  lane  were  specifically  excepted.  (1911)  1  Geo. 
V,  c.  49,  §  9.] 
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llEOISTUATION  OF  TITLE. 

66.  Every  certificate  of  title  shall  bo  deemed  and  taken  to 
be  issued  under  and  for  the  purpose  of  this  Act  as  soon  as  the 
same  shall  have  been  signed  and  sealed  by  the  district  regis¬ 
trar;  and  every  instrument  purporting  to  affect  land  under 
the  new  system  shall  bo  deemed  to  be  registered  as  soon  as  a 
memorial  thereof  indorsed  thereon  shall  have  been  signed  and 
scaled  by  the  district  registrar.  1  &  2  Edw.  VII,  c.  43,  §  65. 

66.  Every  certificate  of  title  shall  issue  in  duplicate  in 
the  form  in  schedule  A  to  this  Act,  and  each  duplicate  shall 
have  the  like  force  and  effect  of  the  other,  and  each  shall  be 
known  as  the  certificate  of  title;  but  whenever  the  expression 
“duplicate  certificate  of  title”  is  used  such  expression  shall  be  . 
held  to  refer  exclusively  to  the  duplicate  which  is  not  entered 
and  bound  in  the  register.  1  <t  2  Edw.  VII,  c.  43,  §  66. 

67.  Whenever  a  district  registrar  is  required  to  make  • 
any  entry  in  the  register,  ho  shall  make  a  like  entry  on  the 
duplicate  certificate  of  title  imle.ss  production  thereof  is  dis¬ 
pensed  with  by  him  under  the  provisions  of  this  Act.  1  & 

2  Edw.  VII,  c.  43,  §  67. 

68.  In  the  interpretation  of  this  Act  the  date  of  a  certifi¬ 
cate  of  title  shall  be  the  date  appearing  in  the  body  thereof, 
or  the  date  upon  which  the  last  mortgage,  incumbrance  or 
lease  created  under  the  hand  of  a  registered  owner  of  the 
land  was  registered,  whichever  shall  be  the  later  date.  1  & 

2  Edw.  VII,  c.  43,  §  68. 

69.  Every  certificate  of  title  issued  to  an  executor  or  ad¬ 
ministrator  or  trustee  under  a  will,  whether  such  certificate 
issued  on  the  first  bringing  of  the  land  under  this  Act  or  upon  a 
transmission  or  otherwise,  shall  describe  the  owner  as  such 
executor,  administrator  or  trustee,  and  the  will  shall  be  deemed 
to  be  embodied  in  and  to  form  part  of  the  certificate  of  title; 
and  the  executor,  administrator  or  trustee  shall,  when  so 
described,  hold  the  land  in  respect  of  which  he  is  registered 
upon  the  trusts  and  for  the  purposes  to  which  the  same  is 
subject  by  law,  and,  before  registering  any  dealing  with  the 
land,  the  district  registrar  shall  satisfy  himself  that  such 
dealing  is  in  accordance  with  such  trusts  or  purposes.  1  & 

2  Edw.  VII,  c.  43,  §  69. 

EFFECT  OF  EEGISTR.ATION  OF  TITLE. 

70.  The  land  mentioned  in  any  certificate  of  title  granted 
under  this  Act  shall,  by  implication  and  without  any  special 
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iTKiiitiori  ill  ilio  cort-ificiito  of  tiilo,  imloHH  the  contniry  be 
cxprcMHly  (leeliU'od,  be  tleoinud  to  lie  aiilijeot  to—* 

(a)  Aliy  Hubsistiiif!;  msorviitioii  contiuiicd  in  tlic  original 
grant  of  tlie  land  from  tlio  Crown; 

(h)  Any  munieipal  eliarge,  rate  or  asso.ssmcnt  at  the  date 
of  siieli  eortificale,  or  wliicli  inay  bo  thereafter  imposed  on  the 
land,  or  wliieli  has  theretofore  liocn  imposed  for  local  im¬ 
provements  and  which  is  not  then  due  and  payable; 

(c)  Any  unregistered  subsisting  right  of  way  or  other 
casement,  howsoever  created,  upon,  over  or  in  respect  of  the 
land; 

(d)  Any  unregistered  subsisting  lease  or  agreement  for  a 
lease  for  a  period  not  exceeding  three  years,  where  there  is 
actual  occupation  of  the  land  under  the  same; 

(c)  Any  mechanics’  lien  affecting  the  land; 

(/)  Any  order  of  attachment,  judgment,  decree  or  order 
for  the  payment  of  money  against  the  registered  owner  of  the 
land,  which  may  have  been  risspectively  registered  since  the 
date  of  the  certificate  of  title,  and  which  order  of  attachment, 
judgment,  decree  or  order  has  been  maintained  in  force  under 
the  provisions  of  any  statute  of  this  province  from  time  to 
time  relating  thereto  [and  to  any  certificate  of  Un  pendens  issued 
out  of  any  court  of  competent  jurisdiction  in  this  province 
and  duly  rc'gistered  since  the  date  of  the  certificate  of  title. 
(1900)  5  &  0  Edw.  VH,  c.  7o,  §  JJ. 

id)  All  puljfic  highways  embraced  in  the  description  of 
the  land  included  in  any  certificate  shall  be  deemed  to  be 
e.xcluded; 

(/i)  Any  riglit  of  expropriation  by  statute; 

(i)  Tlie  provisions  of  the  seventy-fourth  section  of  this 

Act; 

(j)  Caveats  affecting  the  land  registered  since  the  date  of 
the  certificate  of  title.  J  &  2  Edw.  VII,  c.  -13,  §  70. 

71.  Every  certificate  of  title  hereafter  or  lieretofore  i.ssued 
under  this  Act  shall,  so  long  as  the  same  remains  in  force  and 
uncancelled,  be  yonclusive^evitlence  at  law  and  in  criuity  as 
against  his  Majc.'sty  and  all  persons  whomsoever  tliat  tlie 
person  named  in  such  (K'rtiHcatc  is  entitled  to  the  land  de¬ 
scribed  therein  for  the  estate  or  interest  therein  specified, 
subject,  however,  to  the  right  of  any  person  to  show  that 
the  land  described  in  such  ccalificato  is  suliject  to  any  of 
the  exceptions  or  reservations  mentioned  in  the  seventieth  or 
seventy-fourth  sections  of  this  Act,  or  to  show  fraud  wherein 
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the  I'esintered  owner,  niorlgiiKeo  or  inciiinhnmeer  haw  partici¬ 
pated  or  colluded  and  as  again.st  such  regiHlered  owner,  mort¬ 
gagee  or  ineuinbraneee;  hut  the  onuH  ol'  proving  that  aiich 
eerl ideate  is  so  subject,  or  of  j)roving  sucli  fraud,  sliall  bo 
upon  the  person  alleging  the  same.  1  &  2  Edw.  Vll,  c.  43,  §  71. 

72'.  In  ease  more  than  one  certificate  of  title  has  been 
issued  in  respect  of  any  particular  estate  or  interest  in  any 
land,  the  ])erson  claiming  inahir  the_  jirior  eerlificatc  shall 
bo  entitled  to  such  estate  or  interest  in  such  land,  and  that 
person  shall  be  deemed  to  hold  under  a  prior  eertitieate  who 
is  the  holder  of,  or  whose  claim  is  derived  directly  or  indirectly 
from  the  person  -who  was  the  hokler  of,  the  earliest  certificate 
issued.  1  &  2  Edw.  VII,  c.  43,  §  72. 

73.  The  production  in  any  court  in  this  provmcc  of  a 
document  purporting  to  be  a  c('rtific!ito  of  title,  issued  ns 
.aforesaid,  shall  be  prima  facie  proof  that  such  document  is 
such  certificate  of  title  duly  signed  and  sealed  without  proof 
of  sigmituro  or  se.al,  and  that  such  certificate  is  in  force  and 
uncancelled.  1  &  2  Edw.  VII,  e.  43,  §  73. 

74.  Every  certificate  of  title_  shall  bo  void  .as  against  the 
title  of  any  )ierson  adversely  in  actual  occuinition  of  and 
rightly  entitletl  to  the  land  at  the  time  when  such  land  was 
brought  linden’  the  new  system,  and  who  continues  in  such 
occupation.  1  &  2  Edw.  VII,  c.  43,  §  74. 

76.  After  land  has  been  brought  under  this  Act  no  title 
thereto  adverse  or  in  derogation  to  the  title  of  the  registered 
owner  shall  bo  acquired  by  any  length  of  possession  merely. 
1  &  2  Edw.  VII,  c.  43,  §  75. 

[In  so  far  as  any  limitation  is  imposed  by  chapter  100  of 
the  Revised  Statutes  of  Manitoba,  1902,  on  the  rights,  remedies 
or  powers  under  mortgages  the  .same  shall  be  held  not  to 
apply  to  mortgagees  or  incumbrancees  in  mortgages  or  incum¬ 
brances  heretofore  or  hereafter  made  under  The  Real  Properly 
Act  except  as  to  liability  under  covenants  for  payment  of  any 
moneys  secured  thercliy.  This  section  shall  bo  retroactive. 
(1908)  7  &  S  Edw.  VH,  c.  52,  §  0.) 

76.  No  action  of  ejectment  or  other  action  for  the  recovery 
of  any  land  under  the  new  .system  shall  lie  or  bo  sustained 
against  the  registered  owner  for  the  estate  or  interest  in  re¬ 
spect  to  which  he  is  so  registered,  except  in  the  following 
c.ases,  tliat  is  to  say: 

(n)  The  case  of  a  mortgagee  or  incumbrancee  as  against  a 
mortgagor  or  incumbrancer  in  default,  and  in  such  case  a 
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mort,f?ap;(!C  or  iiuaimhraiict'o  slialMK.’  ('iilillotl  to  briiijj,'  .siujIi 
action  iiotwitlistaiuling  tlu;  i)rovi.sions  of  tlio  one  huiKlrcdtli 
section  of  tlii.s  Act; 

(b)  'J’lio  ease  of  a  lessor  as  against  a  Icssijc  in  default; 

(c)  Tlio  case  of  a  p(‘rson  deprived  of  any  land  by  fraud  as 
against  the  i)erson  registerecl  as  owner  llirough  Iraud,  or  as 
against  a  person  deriving  bis  right  or  title  otherwise  than 
bona,  fide  for  value  from  or  through  a  person  so  registered 
through  fraud; 

(f/)  The  case  of  a  iierson  deprived  of  any  land  included  in 
any  certificate  of  title;  of  other  land  by  misdescription  of 
such  land  or  its  boundaries,  as  against  the  registered  owner 
of  such  other  land,  not  being  a,  transferee  of  such  other  land 
or  deriving  from  or  through  a  transferee  thereof  bona  fide 
for  vfdue; 

(c)  The  case  of  a  registered  owner  claiming  under  the  in¬ 
strument  of  title  prior  in  date  of  registration  under  the  pro¬ 
visions  of  this  Act  in  any  case  in  which  two  or  more  certificates 
of  title  may  bo  issued  under  the  provisions  of  this  Act  in  respect 
to  the  same  land; 

(/)  For  rights  arising  or  partly  arising  after  the  date  of 
the  certificate  of  title  uncler  which  the  registered  owner  claims; 

(g)  For  rights  arising  under  any  of  the  clauses  of  the 
seventieth  section  of  this  Act.  1  &  2  Edw.  VII,  c.  43,  §  70. 

77.  And  in  any  case  other  than  as  aforesaid,  the  produc¬ 
tion  of  the  certificate  of  title  sh.all  he  held  in  any  court  to 
be  an  absolute  bar  and  estoppel  of  any  such  action  as  in  the 
last  preceding  section  mentioned  against  the  person  named  in 
such  certificate  of  title  as  .seized  of,  or  as  owner  or  le.ssee  of, 
the  land  therein  described,  .any  rnle  of  law  or  equity  to  the  con¬ 
trary  notwithstanding.  1  &  2  Edw.  VII,  c.  43,  §  77. 

REGISTR.VTIONS. 

78.  When  land  mider  the  new  system  is  intended  to  be 
transferred,  the  registered  owner  m.ay  execute  a  transfer  in 
the  form  contained  in  schedule  B  to  this  Act,  which  trans¬ 
fer  shall  contain  an  accurate  statement  of  the  estate,  interest 
or  casement  intended  to  be  transferred  or  created,  and  a 
memorandum  of  all  le.ases,  mortg.agcs  or  incumbrances  to 
which  the  same  may  be  subject,  and  upon  the  registration  of 
such  transfer  the  duidicate  certificate  of  title  shall  be  de¬ 
livered  up  for  cancellation  in  whole  or  part.  1  &  2  Edw.  VII, 
c.  43,  §  78. 
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79.  Any  owner  of  liind  registered  under  lids  Aet  may 
make  ii  valid  Iran.sfer  lo  Idinself  jointly  witli  any  oUicr  per¬ 
son,  and  l:lie  rcKislei'ed  owners  may  inake  !i  vijlid  transfer  to 
one  of  tlieir  number  eitlua*  solely  or  jointly  witli  some  other 
person,  and  an  exeeulor  or  administrator  may  make  a  valid 
transfer  lo  himself  individually.  J  &  2  JCdw.  VII,  e.  43,  §  79. 

80.  No  words  of  limitation  shall  bn  necessary  in  any  transfer 
of  land  in  order  to  convey  all  or  any  title  therein;  but  every 
transfer  shall,  when  reRistered,  operate  as  an  absolute  transfer 
of  fdl  su(!h  right  and  title  as  the  transferor  had  therein  at  the 
time  of  its  execution,  unless  a  contrary  intention  be  expressed 
in  such  transfer  or  instrument;  but  nothing  lierein  contained 
shall  preclude  any  transfer  from  operating  by  w.ay  of  estoppel. 

1  &  2  fidw.  VJJ,  c.  43,  §  SO. 

81.  Every  instrument  presented  for  registration  under  the 
new  system  .shall  be  registered  in  the  order  of  time  in  which 
the  same  is  iircsentcd  for  that  purpose;  and  instruments  reg¬ 
istered  in  respect  of  or  affecting  the  same  estate  or  interest 
shall,  notwithstanding  any  express,  implied  or  constructive 
notice,  be  entitled  to  priority  according  to  the  time  of  regis¬ 
tration;  and  the  district  registrar,  upon  registration  there¬ 
of,  shall  file  the  same,  or  a  duplicate  thereof,  in  his  office; 
.and  so  soon  as  registered  every  instrument  shall,  for  the  pur¬ 
pose  of  this  Act,  bo  deemed  and  bo  taken  to  be  embodied  in 
the  register  as  part  and  parcel  thereof,  .and  such  instrument 
when  so  constructively  embodied  shall  thereupon  cre.atc, 
transfer,  surrender  or  discharge,  as  the  case  may  be,  the  lien, 
estate  or  interest  therein  mentioned  in  the  land  mentioned  in 
the  .said  instrument.  1  &  2  Edw.  VII,  c.  43,  §  SI. 

82.  AVhen  the  memorial  of  any  instrument  is  entered  in 
the  register  the  district  registrar  shall  record  the  like  memo¬ 
rial  on  the  duplic.ate  certificate  or  other  instrument  evi¬ 
dencing  title  to  the  hand,,  incumbrance  or  mortg.age  intended 
to  be  dealt  with  or  in  any  way  affected,  unlc.ss  the  district 
registr.ar  shall  dispense  with  the  production  of  the  .same; 
and  he  shall  indorse  on  cver}'^  instrument  so  registered  a  cer¬ 
tificate  of  the  d.ay  and  minute  at  which  the  instrument  was 
presented  for  registration,  .and  shall  authenticate  each  such 
certificate  by  signing  his  n.ame  and  affixing  his  seal  thereto; 
and  such  certificate  shall  be  received  in  all  courts  of  l.aw  as 
conclusive  evidence  that  such  instrument  was  duly  registered 
at  the  time  therein  mentioned,  without  proof  of  the  signature 
or  sc.al  of  the  district  registrar.  1  &  2  Edw.  VII,  c.  43,  §  82. 
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83.  Tiic  (listriot  registrar  sluill  have  power  to  reject  any 
instrument  ai)pearing  to  l)e  unlit  for  registration,  and  sliall 
not  register  any  instrument  purporting  to  transfer  or  otlier- 
wiso  deal  with  or  affech,  land  uiuler  the  now  system  excei)t  in 
tlic  manner  lierein  provided  for  registration  under  tlie  now 
system,  nor  unless  siieli  instrument  be  in  accordance  witli  tlie 
provisions  of  this  Act,  as  applicable  to  the  new  system;  but 
any  instrument  substantially  in  conformity  with  the  sched¬ 
ules  of  tills  Act,  or  an  instrument  of  a  like  nature,  shall  bo 
sudicient;  and  no  instrument  shall  be  cITcctual  to  pass  any 
interest  in  land  under  the  new  system  or  to  render  such  land 
liable  as  security  for  the  payment  of  money  as  against  any 
honn  fide  transferee  of  sucli  land,  until  sucli  instrument  be 
registered  in  accordance  witli  tJiis  Act: 

Provided,  liowever,  that,  where  an  instrument  in  accord¬ 
ance  with  the  forms  in  use  or  suflicient  to  pass  an  estate  or 
interest  in  land  under  the  old  system  deals  with  land  under 
tlie  new  system,  the  registrar  general  may,  in  his  discretion 
in  a  proper  case,  direct  the  district  registrar  to  register  it 
under  the  new  system,  and,  when  so  registered,  it  sliall  have 
the  same  effect  as  to  the  operative  parts  thereof  as,  and  shall 
by  implication  be  held  to  contain,  all  such  covenants  as  arc 
implied  in  an  instrument  of  a  like  nature  under  the  new  si'stem; 
and  if  it  is  a  mortgage  the  mortgagee  may,  for  the  purpose  of 
foreclosure  or  sale  under  the  mortgage,  elect  to  proceed  cither 
under  tlie  provisions  of  this  Act,  or  as  if  the  land  were  sulijcct 
to  the  old  system;  but,  in  case  he  proceeds  under  tlie  provisions 
of  this  Act  and  tlie  mortgage  covers  other  land  not  under  the 
new  system,  he  must  before  doing  so,  bring  all  the  land  intended 
to  be  foreclosed  or  sold  under  the  new  svstem.  1  &  2  Edw. 
Vll,  c.  43,  §  S3. 

84.  Except  as  in  the  last  ]n'cccding  section  mentioned  and 
except  instruincnts  affecting  land  without  specific  description 
and  mechanics’  lions,  no  instrument  .shall  Ije  registered  under 
the  new  .s.yslom  unless  all  the  land  affected  by  such  instru¬ 
ment  be  under  the  operation  of  the  new  system  and  within 
the  same  land  titles  district.  1  &  2  Edw.  VII,  c.  43,  §  84. 

85.  Certificates  of  judgment  and  attachment  presented  for 
registration  shall  be  registered  under  both  the  new  system 
and  the  old  system.  1  &  2  Edw.  VII,  c.  43,  §  85. 

86.  Instrurnents  executed  by  a  registered  owner  and  pre¬ 
sented  for  registration  under  tliis  Act  shall  be  accompanied 
by  affidavits  as  to  execution,  identity  and  age,  and  such  other 
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cvidciico  ns  tlio  district  rcgisti'iir  inuy  ro(]uiro.  1  &  2  Edw. 
VII,  c.  43,  §  SO. 

87.  Wlion  any  instrument  is  presented  for  registration  and 
a  re{>ister(!d  eca'tilicato  of  judgment  a])i)cars  _to  affect  tlie  land 
descriix.'d  in  sucli  instrument,  l)ut  Uie  applicant  for  registra¬ 
tion  claims  lliat  the  ccrtilicalc  of  judgment  does  not  all'ect  the 
land,  or  is  not  etiuitahly  entitled  to  priority  over  such  instru¬ 
ment,  notwitlistanding  the  i)riority  of  registration  of  the 
certilicate  of  judgment,  the  district  registrar  may  take  such 
evidence  uiulor  oath  or  otherwise  in  the  matter  as  to  him  may 
seem  suflicient,  and  may  thereupon  decide  whetlier  the  cor- 
tificate  of  judgment  does  or  does  not  affect  the  land,  or  whether 
the  certificate  of  judgment  is  or  is  not  entitled  to  i^riority  oyer 
such  instrument,  and  may  register  the  instrument  according 
to  such  decision,  jirovidcd  that  such  decision  of  the  district 
registrar  shall  be  subject  to  appeal  as  in  other  caess.  1  &  2  Edw. 
VII,  c.  43,  §  87. 

88.  Where  land  under  this  Act  is  subject  to  or  has  .as  ap¬ 
purtenant  thereto  or  enjoyed  thcrewitli  any  rights,  i)rivileges 
or  casements  under  a  party  wall  Jigrcement.,  whether  the 
agreement  was  registered  Ijcforc  or  after  the  land  was  brought 
under  this  Act,  sucli  rights,  privileges  or  e.asemcnts  .and  all 
covenants  relating  thereto  shall  be  deemed  to  run  with  the 
land,  and  any  instrument  registered  under  this  Act  shall, 
without  special  mention  thereof  in  such  instrument,  be  deemed 
to  be  subject  to  or  to  carry  M’itli  it  all  such  rights,  privi¬ 
leges,  easements  and  covenants  to  the  same  extent  as  if  such 
instruments  were  made  subject  to  or  contained  an  express 
assignment  or  acknowledgment  of  such  party  wall  agree¬ 
ment  and  of  all  rights,  privileges,  c.asements  and  covenants 
thereunder.  1  &  2  Edw.  VII,  e.  43,  §  88. 

89.  In  every  instrument  transferring  an  estate  or  interest 
in  land  under  the  new  system,  subject  to  mortgage  or  incum¬ 
brance,  there  shall  be  implied,  unless  otherwise  expressed, 
the  following  covenant  by  the  transferee  with  the  transferor, 
that  is  to  say:  that  such  transferee  shall  pay  the  interest, 
annuity  or  rent  charge  secured  by  .such  mortgage  or  incum¬ 
brance,  .after  the  rate  and  at  the  time  specified  in  the  instru¬ 
ment  creating  the  s.ame,  and  shall  indemnify  and  keep  harmless 
the  transferor  from  and  against  the  principal  sum  or  other 
moneys  secured  by  such  instrument,  and  from  and  against  all 
liability  in  respect  of  any  of  the  covenants  therein  containetl 
or  under  this  Act  implied,  on  the  part  of  the  transferor.  1  &  2 
Edw.  VII,  c.  43,  §  89. 
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90.  Every  iiiHlniineni  Kiffiicd  by  (in  owner  or  other  person 
elaiming  tliroiigli  or  under  him,  inirjiorling  to  pass  an  estate 
or  interest  in  land,  or  (o  create  any  mortgage  or  incumbrance, 
for  the  registration  of  which  jirovision  is  made  by  this  Act, 
shall,  until  registered,  bo  deemed  to  confer  upon  the  jicrson  in¬ 
tended  to  take  under  such  instrument,  or  others  cliiiming 
through  or  under  him,  a  right  or  claim  to  the  registration  of 
such  mortgage,  incumbrance,  estate  or  interest.  1  <&  2  Edw. 
VII,  c.  43,  §  t)t). 

91.  Except  in  the  case  of  fraud  on  the  part  of  such  person, 
no  person  contracting  or  dealing  with,  or  taking  or  proposing 
to  take  an  instrument  from,  a  registered  owner  shall  be  re¬ 
quired  or  in  any  manner  concerned  to  inquire  into  or  ascer¬ 
tain  the  circumstances  under,  or  the  con.sideration  for  which 
such  owner  or  any  previous  owner  is  or  was  registered,  or  to 
sec  to  the  application  of  the  purchase  money  or  of  any  part 
thereof;  nor  shall  any  person  be  affected  by  notice,  direct, 
implied  or  constructive,  of  any  trust  or  unregistered  interest 
any  rule  of  law  or  equity  to  the  contrary  notwithstanding 
and  the  knowledge  that  any  trust  or  unregistered  interest  is 
in  existence  shall  not  of  itself  be  imputed  as  fraud.  1  &  2  Edw. 
Vir,  c.  43,  §  91. 

92.  Except  as  in  the  sixty-ninth  section  of  this  Act  men¬ 
tioned,  and  e-\cc])t  in  case  of  land  held  in  trust  for  or  to  be 
used  in  connection  with  any  church,  the  district  registrar 
shall  not  make  any  entry  in  the  register  containing  any  notice 
of  trusts,  whether  expressed,  implied  or  constructive;  and, 
except  as  in  .said  .sixtj’'-ninth  section  mentioned,  the  describ¬ 
ing  of  an  owner  as  a  trustee,  whether  the  beneficiary  or  object 
of  the  trust  be  mentioned  or  not,  sliall  not  impose  upon  the 
district  registrar  the  duty  of  making  inquiry  as  to  the  power 
of  the  owner  in  respect  of  the  land,  mortgage,  incumbrance 
or  charge  or  the  money  secured  thereby,  or  otherwise,  but 
(subject  to  the  registration  of  any  caveat)  the  land,  mort¬ 
gage,  incumbrance  or  charge  maj^  be  dealt  with  as  if  such 
description  had  not  been  inserted.  1  &  2  Edw.  VII,  c.  43,  §  92. 


LE-VSES. 

93.  Wlicn  land  under  the  new  system  is  intended  to  be 
leased  or  demised  for  a  life  or  lives,  or  for  any  term  of  years, 
the  owner  may  execute  a  lease  in  the  form  contained  in  schedule 
C  to  this  Act,  setting  forth  therein  all  mortgaps,  incumbrances 
and  liens  to  which  the  land  is  subject,  which  lease  may  be 
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registorod  and  a  ccrliricntc  of  title  for  leasehold  estate  may 
issue  to  the  lessee.  11.  S.  M.,  c.  133,  §  00. 

94.  In  the  memorandum  of  lease,  unle.ss  a  contrary 
intention  apiJear  therein,  there  shall  be  implied  the  following 
covenants  by  the  lessee,  that  is  to  say: 

(a)  That  ho  will  pay  the  rent  thereby  reserved  at  the 
times  therein  mentioned,  and  all  rates  and  taxx’S  which  m.ay 
bo  payable  in  respect  of  the  demised  property  during  the  con¬ 
tinuance  of  the  lease:  and 

(b)  That  ho  will  at  all  times  during  the  continuance  of 
the  said  lease  keep,  and  at  the  termination  thereof  yield  up, 
the  demised  property  in  good  and  tenantablc  repair,  accidents 
and  damage  to  buildings  from  fire,  lightning,  storm  and  tempest, 
and  reasonable  wear  and  tear,  excepted.  1  &  2  Edw.  VII, 
c.  43,  §  04. 

96.  In  any  memorandum  of  lease,  unless  a  contrary  in¬ 
tention  appears  therein,  there  shall  also  be  implied  the  fol¬ 
lowing  powers  in  the  lessor,  that  is  to  s.ay: 

(a)  That  ho  may,  by  himself  or  his  agents,  enter  upon 
the  demised  property  and  view  the  state  of  repair  thereof, 
and  may  serve  upon  the  le.ssee,  or  leave  at  his  last  or  usual 
place  of  abode  or  upon  the  demised  premises,  a  notice  in 
writing  of  any  defect,  requiring  him  within  a  reasonable 
time,  to  be  therein  mentioned,  to  repair  the  same; 

(b)  That  in  case  the  rent  or  any  part  thereof  be  in  arrear, 
or  in  case  default  shall  be  made  in  the  fulfilment  of  any  covenant, 
whether  expressed  or  implied,  in  such  lc.aso  on  the  part  of 
the  lessee,  and  such  default  shall  be  continued  for  the  .space  of 
two  calendar  months,  or  in  case  the  repairs  required  by  such 
notice  as  aforesaid  shall  not  have  been  completed  witliin  the  time 
therein  specified,  such  lessor  may  enter  upon  and  take  possession 
of  such  demised  premises.  1  &  2  Edw.  VII,  c.  43,  §  95. 

96.  In  any  such  case  the  district  registrar,  upon  proof  to 
his  satisfaction  of  lawful  re-entry  and  recovery  of  possession 
by  a  lessor,  sliall  note  the  same  l)y  entry  in  the  register 
and  upon  the  lease,  and  the  estate  of  the  lessee  in  such  land  shall 
thereupon  determine,  but  without  releasing  the  lessee  from 
his  liability  in  respect  of  the  broach  of  any  covenant  in  such 
lease  expressed  or  implied.  1  &  2  Edw.  VII,  c.  43,  §  96. 

MORTGAGES  AND  INCUMBRANCES. 

97.  During  the  time  an  application  is  pending  to  bring 
land  under  this  Act  any  mortgage  or  incumbrance  affecting 
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Ui(!  lund  may  ba  filad  with  (ho  di.sl,i'io(,  i'(’p:i.strar  who  may, 
tilioii  (ho  is.siio  of  (ho  (■oi'(J(ioa(o  oj'  lido,  indoaso  (horooii  a 
momoi'aiidum  oC  siioh  moilKauio  or  iiiciimla'anoo,  and,  Hhoiild 
moro  (Jiaii  oiio  muiOKa^'  or  iiuaimbranco  bo  (ll(!d,  (Jioy  sliall 
l)(!  ontidod  (o  pi'ioi'ilv  in  (Jio  ordor  in  which  thoy  havo  Ijoon 
(ilod.  l&2J!:dw.  VII,  0. 'Ci,  §U7. 

98.  Any  assiRiiinonl  or  morisaKo  of  any  mor(,}faRo  or  in- 
caimbranoe,  (o  wliioh  hind  wmh  suljjoot  when  it  was  brought 
nndor  (his  Act,  wliodior  such  assij;nmcnt  or  suIimortKa/^c  bo 
made  bci’oro  or  aI'(or_(ho  land  was  brouj!,iit  under  this  Act, 
may  bo  made'  according  to  tlio  forms  in  use  under  the  old 
sys(em,  and  may  la)  n^isiered  under  (ho  new  system  in  the 
same  manner  as  odier  ins(rumcnts  of  a  like  nature  under  the 
new  system.  1  &  2  ]-:dw.  Vli,  c.  <13,  §  9S. 

99.  Wliencver  any  land,  morl.i^aKO  or  incumbrance  under 
the  new  .system  is  intended  (o  be  charged  or  made  security 
in  favor  of  any  mortsaKe,  the  owner  shall  exeente  .a  memo¬ 
randum  of  mortgage  in  the  form  contained  in  schedule  D 
to  this  Act,  or  to  the  like  effect;  and,  Avhenever  such  land  is 
intended  to_  be  charged  with  or  made  security  for  the  payment 
of  an  annuity,  rent  charge  or  sum  of  money  in  favor  of  any 
incumbrancce,  the  owner  shall  execute  a  memorandum  of 
incumbrance  in  the  form  contained  in  schedule  JO  to  this  Act 
or  to  the  like  effect;  and  ('vtuy  such  instrument  shall  contain 
an  accurate  statement  of  all  mortgages  or  incumbrances 
affecting  the  same.  1  &  2  lOdw.  VII,  c,  43,  §  99. 

100.  A  mortgage  or  an  incumlirancc  under  the  new  system 
sliall  have  effect  as  securitj’-,  but  shall  not  operate  as  a  trans¬ 
fer  of  land  thereby  charged,  or  of  an\'  estate  or  interest  therein. 
1  &  2  JOdw.  VII,  c.  43,  §  100. 

101,  Mortgages  or  incumbrances  may  be  transferred  iiy  a 
transfer  executed  in  the  form  containeil  in  schedule  F  to  this 
Act,  and  registered  in  the  same  manner  as  instruments  of  a 
similar  nature  under  this  Act.  A  mortgagee  may  transfer  a 
part  of  the  sum  secured  by  the  mortgage,  and  ‘the  part  so 
translerrcd  shall  continue  to  be  sccui-ed  by  the  mortgage  and 
may  lie  given  priority  over  the  nmiaining  part  or  may  be 
deferred  or  may  coiUinuc  to  rank  erpially  with  it  under  the 
security  of  the  original  mortgage,  as  maj'  bo  stated  in  the 
instrument  of  ti-ansfer;  and  tlie  district  registrar  shall  enter 
on  the  certificate  of  title  a  memorial  of  the  amount  of  the 
mortgage  so  transfci-rcd,  and  liow  the  sum  so  transferred  k 
to  rank.  1  &  2  Edw.  VII,  c.  43,  §  101. 
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102.  Upon  llio  roj^isiration  of  aiij'  iraiisiVr  or  inoi'l,p;agc,  of 
a  mortgago,  iiicunihranco  or  loasa,  I  ho  niorlgago  or  inonin- 
l)raiioo  or  tlio  oKlato  or  inlorosl  of  the  transferor,  as  set  forth 
in  such  instrtnnent,  with  all_  rights,  powers  and  privileges 
thereto  l)elonging  or  appertaining,  shall  pass  to  the  trans¬ 
feree,  and  Hueh  transferee  shall  therenpon  boeonii!  subject 
to  and  liable  for  all  and  every  the  same  recjiiiremonts  and 
liabilities  to  which  he  would  have  been  subject  and  liable 
if  Jiamed  in  such  instrument  originally  as  mortgagee,  incum- 
brancee  or  lessee  of  such  land,  estate  .or  interest.  1  &  2  Edw. 
VII,  c.  4:i,  §  102. 

103.  Uy  virtue  of  every  sucli  transfer,  or  mortgage,  of  a 
mort.gage,  incumbrance  or  lease  the  right  to  sue  thereupon 
and  to  I'ccover  any  debt,  sum  of  money,  annuity  or  damage 
thereunder,  notwithstanding  the  same  may  be  deemed  or  held 
to  constitute  a  chose  in  action,  and  all  interest  at  the  time  of 
such  transfer  in  any  such  debt,  sum  of  money,  annuity  or 
damages  shall  be  transferred  so  as  to  vest  the  same  in  law 
in  the  transferee  thereof: 

Provided  always  that  nothing  herein  contained  shall  pre¬ 
vent  the  court  from  giving  cl'fect  to  any  trusts  affecting  the 
said  debt,  sum  of  money,  annuity  or  dan}ages,  in  case  the 
said  transferee  shall  hold  the  same  as  trustee  for  any  other 
person.  K.  S.  M.,  c.  133,  §  104. 

10-4.  Upon  the  production  of  any  memorandum  of  di.s- 
charge  of  mortgage  or  incumbrance,  duly  executed,  discharg¬ 
ing  the  whole  or  part  of  such  mortgage  or  incumbrance  or 
the  whole  or  part  of  the  land  comprised  in  such  mortgage  or 
incumbrance  from  the  moneys  thereby  secured,  the  district 
registrar  shall  make  an  entry  in  the  register,  noting  that 
such  mortgage  or  incumbrance  is  discharged  wholly  or  par¬ 
tially  or  tliat  part  of  the  land  is  discharged  as  aforesaid,  as 
the  case  may  I'equire;  and,  upon  such  entry  being  made,  such 
mortgage  or  incumbrance  .shall  be  released  to  the  extent 
namcfl  in  such  memorandum  of  discharge.  1  &  2  Edw.  VII, 
c.  43,  §  104. 

105.  Upon  proof  of  the  death  of  the  annuit.ant,  or  of  the 
occurrence  of  the  event  or  circumstance  upon  which,  in 
accordance  with  the  provisions  of  anj'  memorandum  of  incum¬ 
brance,  the  annuity  or  sum  of  money  thereby  secured  shall 
ceasci  to  be  jiayable,  and  upon  proof  that  all  arrears  of  the 
said  annuity  and  interest  or  money  have  been  paid,  satisfied 
or  discharged,  the  district  registrar  shall  make  an  entry  in 
the  register  and  on  the  instrument  creating  such  incumbrance. 
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noting  tliiit  Hiich  iinmiity  or  sum  of  monoy  is  sutisfiod  "and 
cliscliargcd;  iind,  uiioii  sucli  entry  being  made,  tliu  iand  sliall 
ecaso  to  bo  subject  to  or  liul)l(!  for  sucli  annuity  or  sum^of 
money.  1  &  2  J'iiiw.  VII,  c.  A‘6,  §  lOfn 

106.  Tlic  rnorlgagcM;  or  ineumbrancoo  upoti  default  in  the 
payment  of  tlio  primiipal  .sum  or  interest  or  annuity  or  any 
part  tliereof  resj)eetively,  at  tlie  time  mentioned  in  tlio  mort¬ 
gage  or  incmnbrance,  may  enter  into  iiosscssion  of  tlio  mort¬ 
gaged  or  incumbered  land  by  receiving  the  rents  and  profits 
thereof,  and  may  distrain  upon  llie  occupier  or  tenant  of  the 
land  under  the  iiower  to  distrain  liereinaftor  contained,  or 
may  bring  action  to  recover  the  land  either  before  or  after 
entering  into  receiiit  of  (he  rents  and  profits  thereof  or  mak¬ 
ing  any  distress,  and  either  before  or  after  any  sale  of  .such 
land  shall  be  efTected  under  the  power  of  sale  aforesaid,  in 
the  same  manner  in  which  he  or  they  might  have  brouglit 
such  action  if  the  money  secured  liy  the  mortgage  or  in- 
cumlirance  had  been  secured  to  him  or  them  by  an  assurance 
of  the  legal  estate  in  the  land  mortgaged  or  incumbered;  and 
any  mortgagee  or  incumbrancee  shall  bo  entitled  to  foreclose 
the  right  of  (he  mortgagor  or  any  iierson  claiming  under  him 
to  reiieern  the  mortgaged  or  incumbered  iand  in  manner  here¬ 
inafter  provided.  1  &  2  Edw.  VII,  c.  *13,  §  lOti. 

107.  liesides  his  other  remedies,  every  first  mortgagee  or 
incunilirancee  for  the  time  being  shall  be  entitled,  .as  often  as 
it  shall  happen  that  the  interest  or  annuity  secured  by  the 
mortgage  or  incumbrance  or  any  part  (hereof  respectively 
shall  1)0  in  arrear  for  twenty-one  days  and  after  seven  days 
shall  liave  ('lapsed  from  an  application  to  the  occupier  or 
tenant  for  (he  paynu'nt  (hereof,  to  enter  upon  the  mortgaged 
or  incumbt'i'cd  land  :ind  distrain  the  goods  and  chattels  of 
such  occupier  or  tenant  for  the  arrears  of  (he  said  interest  or 
annuity,  and  (ja?  distress  and  distresses  llaai  and  there  found 
to  disjjose  of  in  like  manner  as  landlords  may  do  in  respect 
of  distressc's  for  rent  reserved  upon  common  demises,  .and 
out  of  the  .sale  moiK.'ys  to  retain  the  moneys  whicli  sh.all  be 
so  in  arrear  and  .all  costs  .and  expcn.ses  occ.asioned  l)y  such 
distress  and  sale: 

Provided  that  no  occupier  or  tenant  shall  bo  liable  to  pay 
to  any  such  mortgagee  or  incumbrancee  a  greater  sum  tlian 
the  amount  of  rent  which  at  the  time  of  making  such  appli¬ 
cation  for  p.aymcnt  sluall  bo  due  from  any  such  occupier  or 
tenant;  and  any  amount  .«o  paid,  as  well  as  any  amount 
which  shall  be  paid  by.  him  to  any  such  mortg.agce  or 
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iiicuinbnuicoc)  duniifi;  llio  liino  lio  may  bo  in  roooipt  ot'  l,lio  rciits 
and  prodtH,  shall  bo  hold  to  bo  vi'o  lanlo  Hatlslaotion  of  tho 
I'otit.  1  &  2  JOdw.  VII,  0.  43,  §  107. 

108.  In  addition  to  and  oonouiTontly  witli  tlio  rij^hts  and 
powoi's  oonfoi'rod  on  a  first  mortgagoo,  ovory  present  and 
future  first  mortgagee  for  tlio  time  being  of  laml  undor  tliis 
Act,  sliall,  until  a  discharge  from  tho  whole  of  tho  money 
secured  or  until  a  transfer  upon  a  sale  or  orcler  for  foreclosure 
(as  tho  case  may  bo)  shall  have  been  registered,  liave  tho 
same  rights  and  remedies  at  law  and  in  eriuity  [including  tho 
right  to  sell  or  foreclose  through  any  competent  court — inserted 
1900,  c.  7.5,  §  2,  rei)ealed  1911,  c.  49,  §  7]  as  he  would  have 
had  or  been  entitled  to  if  the  legal  estate  in  tho  land  or  term 
mortgaged  had  been  actually  vested  in  him  with  a  right  in  tho 
owner  of  th(!  hind  of  quiet  enjoyment  of  tho  mortgaged  land 
until  (hifault  in  tlic  payment  of  tho  principal  and  interest 
money  seiiurcd  or  some  part  thereof  respectively,  or  until 
a  broaeli  in  Ihc  performance  or  observance  of  some  covenant 
expressed  in  tho  mortgage  or  to  l)o  implied  therein  by  the  firo- 
visions  of  this  Act.  Nothing  contained  in  this  .section  shall 
affect  or  prejudice  tho  rights  or  liabilities  of  any  sucli  inortgagoo 
after  an  order  for  foreclosure  shall  have  been  entered  in  the 
register  or  shall,  until  the  entry  of  such  an  order,  render  11 
first  mortgagee  of  land  leascil  under  this  Act  liable  to  or  for 
the  payment  of  tho  rent  reserved  by  tho  lease  or  for  the  per¬ 
formance  or  observance  of  the  covenants  cxprc.s.scd  or  to  bo 
implied  therein.  1  it  2  Edw.  VII,  c.  43,  §  108. 

109.  In  ca.se  default  be  made  in  tho  payment  of  the  principal 
sum,  interest;  annuity  or  rent  charge,  or  any  part  thereof,  secured 
by  !iny  mortgage  or  incumbrance  registered  under  tho  new 
system,  or  in  case  default  bo  made  in  tho  observance  of  any 
covenant  expro.ssed  in  any  mortgage  or  incumbrance  or  that 
is  herein  declared  to  be  implied  in  such  instrument,  and  if 
such  default  bo  continued  for  the  .space  of  oik;  calendar  month 
or  for  such  longer  period  of  time  as  may  therein  for  that  pur- 
posc  bo  oxiiressly  limited,  the  mortgagee  or  incumbrancce  may 
forthwith,  after  giving  written  notice,  a  copy  of  which  sliall  be 
filed  in  tho  land  titles  office,  to  the  said  mortgagor  or  incum¬ 
brancer,  his  executors,  administrators  or  assigns,  and  every  other 
person  appearing  at  the  time  of  filing  such  notice  in  the  land 
titles  office  to  have  any  mortgage,  incumbrance,  or  lien 
upon,  or  estate,  right  or  interest  in  or  to  the  lands  subsequent  to 
such  fir.st  named  mortgage  or  incumbrance,  of  his  intention 
in  that  behalf,  without  any  further  consent  or  concurrence 


^■10 


CANADIAN  'I’OUHENS  HVSTEM 


upon  liis  or  Lhoir  pnri;,  outer  into  po.ssoHHion  of  tlio  lands  mul 
rccoivo  and  take  iJic  I'onts,  issues  and  ])i’ofits  tlicroof,  and, 
wliothor  in  or  out  of  ])0.sscssion  tliorcof,  may  make  any  loaso  of 
tlio  samo  or  of  any  pai't  tliorcof  as  lio  may  sco  fit,  and  may  also 
in  such  notice  require  the  mortgagor  or  incumbrancer  and 
such  other  interestod  persons  as  aforesaid  to  pay  within  a 
time  (.0  ho  sj^ccifiod  in  such  notice  the  money  then  duo  or  owing 
on  such  morigago  or  incumbrance,  or  to  observe  the  covenants 
therein  expressed  or  implied,  as  the  case  may  bo,  and  that  all 
remedies  competent  will  bo  resorted  to  unless  such  default  be 
remedied.  1  &  2  Edw.  VII,  c.  43,  §  109. 

110.  After  such  default  In  payment  or  in  the  observance 
of  any  covenant  continuing  for  the  further  space  of  one 
calendar  month  from  tlio  date  of  service  of  such  notice,  such 
mortgagee  or  incumbrancco  is  hereby  authorized  and  em¬ 
powered  to  sell  the  land  so  mortgaged  or  incumbered,  or  any 
part  thereof,  and  all  the  estate  or  interest  therein  of  the 
mortgagor  or  incumbrancer  and  of  the  other  interested  per¬ 
sons  referred  to  in  the  last  preceding  section,  in  such  manner 
as  the  district  registrar  may  direct,  and  either  altogether  or 
in  lots,  by  public  auction  or  by  private  contract,  or  by  both 
.such  modes  of  sale,  and  subject  to  such  conditions  as  the 
district  registrar  may  think  fit; 

Provided  tnat,  in  case  the  mortgage  or  incumbrance  con¬ 
tains  a  ]5rovision  that  the  sale  may  take  place  Avithout  any 
notice  being  served  on  any  of  the  parties,  the  district  regis¬ 
trar  may  order  such  sale  to  take  place  accordingly.  1  &  2 
EdAv.  Vil,  c.  43,  §  110. 

111.  Such  mortgagee  and  incumbrancce  may  make  and 
execute  all  such  instruments  as  shall  be  necessary  for  the  sale 
or  enjoyment  of  the  premises;  and  all  of  such  sales,  contracts, 
matters  and  things  licreby  authorized  shall  be  as  valid  and 
effectual  as  if  the  mortgagor  or  incumbrancer  and  other  per¬ 
sons  as  aforesaid  had  made,  done  or  executed  the  same;  and 
the  rccei]5t  in  Avriting  of  the  mortgagee  or  incumbrancce  shall 
be  a  sufficient  discharge  to  the  purchaser  of  such  land,  estate 
or  interest,  or  of  any  portion  thereof,  for  so  much  of  his  pur¬ 
chase  money  as  may  thereby  be  expressed  to  bo  received :  and 
no  such  purchaser  shall  be  ansAA^crable  for  the  loss,  misapplica¬ 
tion  or  nonapiffication,  or  be  obliged  to  see  to  the  application, 
of  the  purchase  money  by  him  paid,  nor  shall  he  bo  obliged 
to  inquire  as  to  the  fact  of  any  default  or  notice  having  been 
made  or  given  as  aforesaid,  or  how  the  purchase  money  to 
arise  from  the  sale  of  any  such  land,  estate  or  interest  shall 
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1)0  iippliod.  Such  pui'clinsso  money  slmll  bo  applied:  first, 
in  payiriont  of  tlio  expenses  oeeiisionod  by  sueli  sale;  secondly, 
in  payment  of  the  moneys  which  may  then  be  due  or  owing  to 
the  mortgMgco  or  ineumbraneee;  thirdly,  in  payment  of  sub¬ 
sequent  mortgnges,  ineumbraneos  or  liens,  if  any,  in  tlio  order 
of  their  jn'iority;  and,  fourthly,  the  surplus,  if  any,  shall  be 
paid  to  the  ownpr,  mortgagor  oi’  incumbrancer,  as  the  case  may 
be,  1  &  2  Edw.  VII,  c.  43,  §  111. 

112.  Upon  the  registration  of  any  memorandum  or  in- 
.strument  of  transfer  executed  by  a  mortgagee  or  incum- 
Ijranceo  for  the  purpose  of  such  sale  as  aforesaid,  or  by  a 
mortgagee  selling  under  the  power  of  sale  in  any  mortgage 
which  affected  the  land  when  the  first  certificate  of  title 
issued  therefor,  the  estate  or  interest  of  the  owner  of  the  land 
mortgaged  or  incumbered  shall  pass  to  and  vest  in  the  pur¬ 
chaser,  freed  and  discharged  from  all  liability  on  account  of 
such  mortgage  or  incumbrance  and  from  any  mortgage,  lien, 
charge  or  incumbrance  created  by  any  instrument  registered 
subsequent  thereto,  and  the  purchaser  shall  bo  entitled  to 
receive  a  certificate  of  title  for  the  same.  1  &  2  Edw.  VII,  c.  43, 
§  112. 

113.  Whenever  default  has  been  made  in  payment  of  the 
principal  or  interest  moneys  secured  by  a  mortgage  or  incum¬ 
brance  registered  under  the  new  system,  and  such  default 
shall  be  continued  for  six  months  after  the  time  for  payment 
mentioned  in  the  mortgage  or  incumbrance,  the  mortgagee  or 
ineumbraneee  or  his  transferee  may  make  application  in 
writing  to  the  district  registrar  for  an  order  of  foreclosure; 
and  such  application  shall  state  that  such  default  has  been 
made  and  has  continued  for  the  period  aforesaid,  and  that  the 
land  mortgaged  or  incumbered  has  been  offered  for  sale  at 
public  auction  after  a  notice  of  sale  served  as  hereinbefore 
provided,  and  that  the  amount  of  the  highest  bid  at  such  sale 
was  not  sufficient  to  satisfy,  the  moneys  secured  by  such 
mortgage  or  incumbrance,  together  with  the  expenses  occa¬ 
sioned  by  such  sale,  and  that  such  notice  or  subsequent  notice 
served  upon  the  same  persons  deelarcd  the  intention  of  the 
mortgagee  or  ineumbraneee  to  make  an  application  for  fore¬ 
closure  in  case  such  sale  proved  abortive;  and  such  applica¬ 
tion  shall  be  accompanied  by  such  proof  of  the  matters  stated 
by  the  applicant  and  by  such  other  evidence  as  the  district 
registrar  may  require;  and  the  district  registrar  shall  appoint 
a  time,  and  require  notice  thereof  to  be  served  on  such  persons 
as  aforesaid,  within  which  redemption  may  take  place,  which 
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time  bhall  bo  nob  loss  blmn  ono  month  I'rom  tlio  cliito  of  flci'vieo 
of  such  lust  montloncd  notice.  (1011)  1  Geo.  V,  c.  49,  §  4. 

(a)  Unlcs.s  the  district  registrar  slmll  see  fit  to  otlicr\vi.so 
order,  tlio  notice,  wliotlicr  of  intention  to  sell  or  to  apply  for 
a  foreclosure  order  or  tlio  notice  appointing  a  time  for  redemp¬ 
tion  sliall  bo  served  personally  on  sucli  owner,  mortgagor  and 
incumbrancer  and  otlicr  persona  interested  as  aforesaid;  but, 
in  case  lie  or  tlicy  cannpt,  after  due  diligence,  lie  found,  tlio 
district  registrar  may  direct  service  of  such  notice  by  being 
left  on  the  mortgaged  lands,  or  by  the  same  being  .sent  through 
the  post  office  by  a  registered  letter  directed  to  him  or  them 
at  his  or  their  last  known  address,  or  in  such  other  manner  as 
the  district  registrar  may  direct.  1  &  2  Edw.  VII,  c.  43,  §  113; 
(1911)  1  Geo.  V,  c.  49,  §  4. 

114.  Upon  such  application  the  district  registrar  may, 
if  he  consider  it  proper,  cause  notice  to  bo  published  once  in 
each  of  three  successive  weeks  in  such  newspaper  or  news¬ 
papers  as  the  district  registrar  may  direct  and  in  two  con¬ 
secutive  issues  of  the  Manitoba  Gazette  offering  such  land  for 
private  sale  and  after  the  e.\]iir.ation  of  the  time  appointed 
under  section  113,  and  after  the  time  for  sale  mentioned  in 
such  advertisement,  if  there  bo  such  advertisement,  the  district 
registrar  may  issue  to  such  applicant  an  order  of  foreclosure, 
unless  in  the  interval  a  sufficient  amount  has  been  obtained  by 
the  sale  of  such  land,  or  paid  by  or  on  behalf  of  such  owner,  mort- 
g.agor  or  incumbrancer  or  other  person  as  aforesaid,  to  satisfy 
the  principal  and  interest  and  other  moneys  secured  and  all 
expenses  occasioned  by  such  sale  and  proceedings;  and  every 
such  order  of  foreclosure  under  the  hand  of  the  district  registrar, 
when  entered  in  the  register,  shall  have  the  effect  of  vesting  in 
the  mortgagee  or  his  transferee  the  land  mentioned  in  such  order, 
free  from  all  right  and  equity  of  redemption  on  the  part  of  the 
owner,  mortgagor  or  incumbrancer,  or  of  any  person  claiming 
through  or  under  him  subsequently  to  the  mortgage  or  in¬ 
cumbrance;  and  such  mortgagee,  incumbrancee  or  transferee 
shall,  upon  such  entry  being  made,  be  deemed  a  transferee  of 
the  land,  and  become  the  owner  thereof  and  be  entitled  to 
receive  a  certificate  of  title  for  the  same.  1  &  2  Edw.  VII  c  43 
§  114;  (1905)  4  &  5  Edw.  VII,  c.  41,-  §  2;  (1911)  1  Geo.  v’ 
c.  49,  §  5. 

115.  For  the  purpose  of  this  Act  the  district  registrar, 
examiner  of  titles  or  other  officers  of  the  land  titles  office, 
shall  not  have  notice  of,  or  be  bound  by,  any  proceedings 
taken  by  any  mortgagee  or  incumbrancee  under  his  mortgage, 
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Bcciirity  or  incumbratico  for  iho  purpose  of  foreclosing, 
selling  or  otlierwise  ronlizing  upon  his  said  security  or  in¬ 
cumbrance,  unless  such  mortgagee  or  incumbranceo  shall 
have  filed  a  certificate  of  Us  pondens  or,  in  case  of  proceed¬ 
ings  under  power  of  sale,  a  notice  of  such  proceedings  in  the 
land  titles  oflice  for  the  district  in  which  the  land  is  situated 
or  registered  under  tlio  now  system.  1  &  2  Edw.  VII,  c.  43, 
§116. 

116.  If  any  mortgagor  become  entitled  to  pay  off  the 
mortgage  money,  and  tlio  mortgagee  bo  absent  from  this 
province,  and  there  is  no  person  in  tiiis  province  authorized 
to  receive  tlic  mortgage  money  and  execute  a  discharge  of  the 
mortgage,  after  the  date  appointed  for  the  redemption  of  any 
mortgage,  it  shall  bo  lawful  for  the  provincial  treasurer  to 
receive  such  mortgage  money  with  all  arrears  of  interest  then 
due  thereon  in  trust  for  the  mortgagee  or  other  person  en¬ 
titled  thereto,  and  thereupon  the  interest  upon  such  mort¬ 
gage  shall  cease  to  run  or  accrue;  and  the  district  registrar 
shall,  upon  the  presentation  of  the  receipt  of  the  said  treasurer 
for  the  amount  of  the  .said  mortgage  money  and  interest, 
and  upon  proof  being  made  to  his  satisfaction  that  such  pay¬ 
ment  satisfies  all  moneys  due  and  owing  upon  such  mortgage 
cause  an  entry  to  bo  made  in  the  register  discharging  such 
mortgage  and  such  entry  shall  be  a  valid  discharge  of  such 
mortgage  and  shall  have  the  same  force  and  effect  as  is  herein¬ 
before  given  to  a  like  entry  when  made  upon  the  production  of 
a  discharge  of  mortgage.  Such  moneys  so  paid  to  the  provincial 
treasurer  shall  be  paid  over  by  him  to  the  person  or  persons 
entitled  thereto,  on  application.  1  &  2  Edw.  VII,  c.  43,  §  IIG. 

117.  In  case  default  has  occurred  in  making  any  pay¬ 
ment  due  under  any  mortgage  or  in  the  observance  of  any 
covenant  contained  therein  and,  under  the  terms  of  the  mort¬ 
gage,  by  reason  of  such  default,  the  whole  principal  and  in¬ 
terest  secured  thcrelry  shall  have  become  due  and  payable,  the 
mortgagor  may,  notwithstanding  any  provisions  to  the  con¬ 
trary,  and  at  any  time  prior  to  sale  or  foreclosure  under  a 
mortgage,  perform  such  covenant  or  pay  such  arrears  as  may 
be  in  default  under  the  mortgage,  together  with  costs  to-be 
taxed  by  the  district  registrar,  and  he  shall  thereupon  be 
relieved  from  the  consequences  of  nonpayment  of  so  much  of 
tlic  mortgage  money  as  may  not  then  have  become  payable 
by  reason  of  lapse  of  time.  1  &  2  Edw.  VII,  c.  43,  §  117. 

118.  In  every  case  where  land  is  subject  to  a  mortgage  or 
incumbrance  signed  by  an  owner,  the  duplicate  certificate  of 
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title  Hhall  bo  dcpo, sited  witli  tlio  distriet  rogistnu'  wiio  Hiiall 
retain  tlio  same  on  l}elinH'  of  all  iiorsoiis  interested  in  the  land 
mentioned  in  sucli  eertilieate.  Tlio  district  registrar  shall, 
if  desired,  fiirnisli  to  the  owner  of  sncli  mortgage  or  inenm- 
■  braneo  a  certificate  of  charge;  and,  lioforo  any  dealing  with 
or  cliscliargc  of  said  mortgage  or  incumbrance  is  registered, 
except  in  the  case  provided  by  the  one  hundred  and  sixteenth 
section  of  this  Act,  said  eertilieate  of  charge  shall  bo  delivered 
lip  to  the  district  registrar  to  be  cancelled: 

Provided,  however,  that  the  district  registrar  may  dispense 
with  such  production  upon  satisfactory  evidence  being  pro¬ 
duced  of  the  loss  or  tlcstruction  of  any  such  certificate.  1  & 
2  Edw.  VII,  c.  43,  §  118. 

TIIANSMISSIONS. 

119.  Whenever  any  land,  mortgage  or  incumbrance  under 
the  new  system  becomes  the  subject  of  a  transmission  the 
person  claiming  to  bo  entitled  to  such  transmission  shall, 

,  before  the  registration  of  any  dealing  therewith  by  him,  make 
application  in  writing  to  the  district  registrar  to  bo  registered 
as  owner  tliprcof,  and  tlic_  district  registrar  may,  pursuant 
to  such  application,  transmit  such  land,  mortgage  or  incum¬ 
brance  to  such  person;  and  if  he  become  registered  as  owner 
thereof  as  executor  or  administrator  of  a  deceased  person  he 
shall  thereupon,  in  case  of  mortgage  or  incumbrance,  be 
invested  with  all  the  rights  and  powers  which  the  deceased 
owner  was  ]i03sossed  of,  and  the  title  of  the  executor  or 
administrator  to  such  land,  mortgage  or  incumbrance  shall 
relate  back  and  take  effect  as  from  the  date  of  the  death  of 
the  deceased  owner.  1  &  2  Edw.  VII,  c.  43,  §  119. 

120.  Upon  any  assignment  being  made  by  the  owner  of 
any  land,  mortgage  or  incumbrance  for  the  benefit  of  his 
creditors,  the  assignee  or  trustee  of  such  owner  may  register 
such  assignment  and  may  at  any  time  thereafter  make  an 
application  to  tlie  district  registrar  to  l)e  registered  as  owner 
of  any  such  land,  mortgage  or  incumbrance,  and  the  district 
registrar  may,  pursuant  to  such  application,  transmit  any 
such  land,  mortgage  or  incumbrance  to  such  assignee  or  trustee, 
who  shall  thereupon  become  the  owner  thereof  and  shall 
be  invested  with  all  the  rights  and  powers  which  the  assignor 
was  possessed  of,  and  his  title  shall  relate  hack  and  take  effect 
as  from  the  date  of  the  assignment;  but  the  district  registrar 
shall  not  in  issuing  a  certificate  of  title  to  such  assignee  or  in 
any  entries  he  may  make  regarding  any  such  transmission, 
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l■o^cl•  to  tlio  fact  tlidt  tlio  now  owner  is  such  assignee  or  trustee, 
or  that  ho  liolds  any  such  land,  mortgage  or  ineumbraiico 
for  any  other  tlian  his  own  absolute  use,  and  for  the  purpose 
of  any  registered  dealing  tliercwitli  lie  sliall  bo  doomed  to  bo 
tlie  absolute  owner  tliereof.  1  &  2  Edw.  VH,  e.  43,  §  J20. 

JUllISDICTION  OF  THE  COUnT. 

121.  If  any  person  bo  dissatisfied  with  any  act,  omission, 
refusal,  decision,  direction  or  order  of  the  district  registrar, 
such  person  maj^  require  the  district  registrar  to  sot  forth  in 
writing  under  Ins  hand  the  grounds  of  such  act,  omission, 
refusal,  direction,  decision  or  order,  and  such  person  may 
then  appeal  to  a  judge  in  chambers  by  petition,  setting  forth 
the  particulars  and  grounds  of  his  dissatisfaction;  and  there¬ 
upon  all  parties  interested  including  the  district  registrar 
and  the  attorney  general,  shall  bo  served  with  such  petition, 
which  petition  sliall  state  the  time  and  place  for  the  hearing 
thereof  (and  at  such  time  and  place  all  parties  interested, 
whether  served  with,  or  parties  to,  the  petition  or  not,  may 
appear  and  be  heard);  and  the  judge,  if  he  shall  think  proper 
to  do  so,  may,  without  making  any  order  in  the  premises, 
refer  such  appeal  to  the  court  cn  ham  for  decision;  and  the 
court  or  judge  shall  have  jurisdiction  to  hear  the  said  petition, 
and  shall  make  such  order  in  the  premises  as  the  circumstances 
of  the  ease  may  require  and  as  the  court  or  judge  may  direct, 
and  make  such  order  as  to  the  costs  of  the  parties  appearing 
upon  such  petition  as  it  or  he  may  see  fit.  1  &  2  Edw.  VII, 

-c.  43,  §  121. 

122.  Upon  the  hearing  of  any  matter  arising  under  this 
Act,  a  judge  or  the  court  may  summon  any  person  to  appear 
either  to  give  evidence  or  to  bo  made  a  party  in  the  cause; 
and  any  person  interested  and  the  attorney  general  may 
appear  and  be  heard  before  such  judge  or  court,  or  before 
any  court  to  which  such  cause  or  matter  may  be  taken  by 
way  of  appeal,  and  such  judge  or  court  may  dispose  of  the 
matter,  and  award  costs  to  any  of  the  parties,  in  such  man¬ 
ner  as  the  said  judge  or  court  may  think  proper.  1  &  2  Edw. 
VII,  c.  43,  §  122. 

123.  Any  order  made  by  such  judge  or  court  in  any  matter 
arising  under  this  Act  shall  be  subject  to  appeal  or  review 
in  the  same  manner  as  any  other  order  made  by  such  judge 
or  court;  and  all  parties  to  the  cause  and  the  attorney  general 
shall  have  the  right  to  appeal.  1  &  2  Edw.  VII,  c.  43,  §  123. 
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124.  In  tho  coiulucl)  of  (icLiotiH  find  oLIior  procoodings 
t)i'Ovidcd  for  undor  (JiIh  Aofc,  tlicro  uliidl  bo  tlio  saino  rights  of 
appotil,  and  tlio  saino  rules  and  proccduro  of  praotico  shall 
n])|)ly,  as  aro  in  forao  or  exist  for  tlie  time  being  in  respect  of 
actions  and  otlier  j)roceedings  of  a  similar  nature  in  tlio  court 
in  wliicli  Hucli  actions  or  proceedings  may  bo  tried  or  taken; 
and  sucli  court  shall  liavo  power  to  make  additional,  or  to 
alter,  rules  and  regulations,  and  to  make  new,  or  to  alter, 
forms  of  pi'oceedings,  and  from  time  to  time  to  repeal,  alter 
or  vary  the  tlien  existing  rules  and  rcgidations,  and  to  make 
new  rules  and  regulations  and  forms  of  proceedings  for  tlio 
practice  and  proccduro  of  tlio  court  in  regard  to  matters 
wliicli  may  arise  under  tho  provisions  of  this  Act.  1  &  2 
Edw,  VII,  c.  43,  §  124. 

126.  Tlio  court  sliall  liavc  tlio  power  to  fix  and  regulate 
from  time  to  time  tlio  fees  payable  upon  all  proceedings 
before  tlic  court;  and,  until  the  .said  court  sliall  otherwise 
order,  the  fees  p.'O'able  shall  be  according  to  the  fees  payable 
in  respect  to  proceedings  of  a  similar  nature  in  tlie  court. 
1  &  2  Edw.  VIl,  c.  43,  S  125. 

126.  llepcalod  (1911)  1  Geo.  V,  c.  49,  §  7. 

[Nothing  contained  in  this  Act  shall  take  away  or  affect 
the  jurisdiction  of  any  competent  court  on  tlie  ground  of  fraud, 
or  over  contracts  for  tho  sale  or  other  disposition  of  land  or 
over  equitable  interests  therein  [1  &  2  Edw.  VII,  c.  43,  §  126]  or 
over  mortgages,  nor  shall  anything  contained  in  this  Act 
affect  tho  rigiit  of  the  mortgagee  to  foreclose  or  sell  through 
any  competent  court,  which  right,  it  is  hereby  declared  may 
be  exercised  in  such  court.  (1906)  5  &  6  Edw.  VII,  c.  75,  §  3.] 

CAVEATS  AFTEU  APPLICATION  IS  MADE  TO  BRING  LAND  UNDER 
THE  NEW  SYSTEM. 

127.  Any  person  claiming  any  cst.ate  or  interest  in  land 
described  in  an  application  to  bring  the  same  under  the  new 
.system  may,  at  any  time  before  tlie  issue  of  a  certificate  of 
title  thereof,  file  or  cause  to  be  filed  on  his  behalf  with  the 
district  registrar  a  caveat,  in  tho  form  in  schedule  G  to  this 
Act,  forbidding  the  bringing  of  such  land  under  the  new 
system'.  1  &  2  Edw.  VII,  c.  43,  §  127. 

128.  The  district  registrar,  after  the  receipt  of  such  caveat, 
shall  not  bring  the  land  under  the  new  system  until  such 
caveat  shall  have  been  disposed  of.  1  &  2  Edw.  VII,  c.  43, 
§  128. 
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120.  Aflcr  ilio  expiration  of  one  montli  from  tho  filing 
tiioroof,  Hueli  caveat  siiall  bo  deemed  to  iuive  lapsed,  imloss 
tlio  pei'Hon  by  wliom  or  on  wlioso  Ircluvlf  t.ho  same  was  lodged 
shall  within  liiat  time  liavo  filed  witli  tlio  district  registrar 
evidence  that  lie  lias  taken  proceedings  in  court  to  cstablisli 
his  title  to  tlio  land  or  liis  riglit  as  set  out  in  sucli  caveat, 

1  &  2  Edw.  VII,  c,  43,  §  120. 

CA,VKATS  Al'TKU  LAND  IS  UnOUailT  UNOKU  TIIK  NKVV  SY0TKM. 

130.  Any  person  claiming  an  estate  or  interest  in  land, 
mortgage  or  incumbrance  under  tlio  now  system,  majr  file  or 
cause  to  be  filed  on  liis  behnlf  with  tho  district  registrar  a 
caveat  in  tho  form  in  sciicdulo  H  to  tliis  Act,  forbidding  tho 
registration  of  any  person  ns  transferee  or  owner  of,  or  of 
any  instrument  affecting  sucli  estate  or  interest,  or  unless 
sucli  instrument  be  expressed  to  bo  subject  to  tho  claim  of  tho 
caveator.  1  <&  2  Edw.  VII,  c,  43,  §  130, 

131.  Except  in  the  case  of,  a  caveat  lodged  by  the  district 
registrar,  every  caveat  lodged  against  any  land,  mortgage  or 
incumbrance  under  tlio  now  system  shall  be  deemed  to  have 
lapsed  upon  the  expiration  of  fourteen  days  after  notice  given 
to  tlie  caveator  to  take  jirocccdings  in  court  on  his  caveat, 
unless  before  the  expiration  of  tlio  said  period  of_  fourteen 
days  the  caveator  appears  before  the  court  or  a  judge,  or 
judge  in  chambers,  and  gives  sucli  undertaking  or  security 
or  lodges  such  sum  in  court  as  such  court  or  judge  may  con¬ 
sider  sufficient  to  indemnify  every  person  against  any  damage 
that  may  be  sustained  by  reason  of  any  disposition  of  the 
property  being  delayed,  or  gives  such  security  or  lodges  such 
sum  in  court  as  such  court  or  judge  may  consider  sufficient 
to  ,'inswcr  the  costs  of  the  c.avoatee  in  such  proceedings  as 
may  be  talmn  under  such  caveat;  liut  then  and  in  such  case 
such  court  or  judge  may  by  order  direct  the  district  regis¬ 
trar  to  delay  registering  any  dealing  with  the  land,_  mort¬ 
gage  or  incumbrance  for  a  further  period  to  be  specified  in 
such  order,  or  may  direct  the  caveator  to  proceed  upon  his 
caveat  or  may  make  such  other  order  as  may  be  just.  1  & 

2  Edw.  VII,  c.  43,  §  131. 

132.  So  long  as  any  c.aveat  prohibiting  the  transfer  or 
other  dealing  with  any  land,  mortgage  or  incumbrance 
remains  in  force,  the  district  registrar  sliall  not  register  any 
instrument  purporting  to  transfer,  mortgage  or  incumber  the 
land,  mortg.ago  or  incumbrance  in  respect  to  which  such 
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cavoal/iM  lodged,  iinlofia  such  itisLnimoiil/  bo  expressed  to  bo  sub¬ 
ject  to  the  cltiim  of  the  caveator.  1  &  2  Edw.  Vll,  o.  §  132, 

CAVUA'IB  flUNUllALI.Y. 

133.  Every  caveat  lilofl  with  the  district  regi,strar  sliall 
state  tlio  iKiirie  and  addition  of  tlie  per, son  Ijy  wliotu  or  on 
wlioso  belialf  tlio  same  is  iiled,  and,  e.vccpt  in  tlio  ease  of  a 
caveat  filed  by  tlio  district  registrar,  sliall  be  signed  jjy  tlie 
caveator,  ids  attorney  or  agent,  and  sliall  state  some  at'ldro.ss 
or  place  witliin  tlio  Province  of  Manitoba  at  wliicli  notices 
and  procooding',s  relating  to  sncli  caveat  or  tlio  subject  matter 
thereof  may  bo  served  and  tlio  nature  and  particulars  of  tlio 
title,  estate,  interest  or  lien  under  wliicli  tlio  claim  is  made, 
and  sliall  bo  supported  liy  an  affidavit  or  statutory  declaration 
stating  tliat  in  tlio  belief  of  the  deponent  the  person  by  whom 
or  on  whoso  behalf  the  caveat  is  filed  1ms  a  good  and  valid  claim 
upon  the  land,  mortgage  or  incumbrance  intended  to  bo  alTcctcd 
by  the  sumo,  and  that  the  caveat  is  not  filed  for  the  ])urposo  of 
delaying  or  embarrassing  the  applicant  or  owner  or  any  person 
claiming  through  him,  wliich  affidavit  or  declaration  may  lie  in 
the  form  in  schedule  K  hereto.  1  &  2  Edw.  VII,  c.  43,  §  133; 
(1908)  7  &  8  Edw.  VII,  c.  52,  §  5. 

The  district  registrar  shall  not  file  any  caveat  which  does 
not  fully  meet  all  the  requirements  of  this  section.  (1908)  7  &  8 
Edw.  VII,  c.  52,  §  5. 

134.  The  caveator  may,  by  notice  in  writing  to  the  dis¬ 
trict  registrar,  withdraw  his  caveat  at  any  time;  but  such 
withdrawal  shall  not  prejudice  the  power  of  the-  court  or  a 
judge  to  make  an  order  as  to  payment  by  the  caveator  of  the 
costs  and  damages  of  the  caveatee  incurred  prior  to  the 
receipt  by  the  caveatee  of  notice  in  writing  of  the  withdrawal 
of  such  caveat.  1  &  2  Edw.  VII,  c.  43,  §  134. 

136.  Any  person,  other  than  the  district  registrar,  filing 
or  continuing  any  caveat  Avrongfully  and  without  reasonable 
cause  shall  be  liable  to  make  compensation  to  any  person  who 
m.ay  have  sustained  damage  thereby;  and  such  compensation 
may  be  recovered  by  action  if  the  caveator  have  withdrawn 
such  caveat  and  no  proceedings  sliall  have  been  taken  by  the 
caveatee  as  herein  provided,  but,  if  proceedings  have  been 
taken  by  the  caveatee,  then  such  compensation  shall  be  de¬ 
cided  by  the  court  or  judge  before  whom  proceedings  have 
been  taken.  1  &  2  Edw.  VII,  c.  43,  §  135. 

136.  Every  caveat,  except  a  caveat  filed  by  the  district 
registrar,  shall  be  deemed  to  h.ave  lapsed  after  the  expiration 
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of  Llio  ilmo  llrniied  by  the  nrocodirig  soctiona  of  this  Aol;  na 
to  ciivoiitH,  so  far  aa  applicablo  roHpoctivcIy.  uiiIoHa  the  persou 
by  wliom  or  on  wIioho  bolinlf  ilio  aiiino  wiia  lodged  aliall  within 
that  tiino  liavo  flied  witli  tlio  diatriet  rogiatrar  evidence,  to 
hia  aatiafaetion,  of  ])roeoeciinga  iiaving  been  tahen  under  liia 
caveat  aa  proaeribed  by  tliia  Act.  1  &  2 1'idw.  Vll,  e.  43,  §  130. 

137.  Notwitliatanding  anytliing  in  thia  Act  contained  a 
caveator  may  take  proceedings  under  Iiia  caveat  at  any  time 
after  tlio  expiration  of  the  time  limited  by  tlie  preceding 
sectiona  for  ao  doing,  provided  ho  aliall  do  so  and  furnish 
ovideneo  tliorcof  to  tlio  district  registrar  before  lie  sliall  have 
disposed  of  the  caveat  as  lapsed.  1  &  2  Edw.  Vll,  e.  43,  §  137. 

138.  In  the  case  of  any  caveat  filed,  except  a  caveat  filed 
by  tlie  district  registrar,  the  aiiplicant  or  owner  may,  at  any 
time  before  tlio  caveator  lias  taken  proceedings  thereunder, 
apply  to  the  court  or  a  judge,  or  a  judge  in  chambers,  on 
motion  calling  upon  the  caveator  to  show  cause  why  such 
caveat  should  not  bo  discharged;  and  upon  tlie  hearing  of 
such  motion  the  said  court  or  judge  may  make  such  order 
in  the  promises,  and  as  to  costs,  as  to  such  court  or  judge 
may  seem  just.  1  &  2  Edw.  Vll,  c.  43,  §  138. 

139.  In  every  case  in  which  a  caveat  has  boon  disposed 
of,  the  district  registrar  may  at  once  proceed  as  if  no  caveat 
had  been  filed,  unless  in  the  meantime  he  shall  have  been 
served  with  an  order  of  the  court  or  of  a  judge  staying  such 
proceedings.  1  &  2  Edw.  VII,  c.  43,  §  139. 

140.  After  a  caveat  shall  have  lapsed  or  been  withdrawn 
or  discharged,  it  shall  not  be  lawful,  except  as  herein  men¬ 
tioned,  for  the  same  person  or  for  anyone  on  his  behalf  to 
lodge  a  further  caveat  or  file  a  certificate  of  Us  -pendens  in 
respect  of  any  proceeding  in  court  in  relation  to  the  same 
matter;  but  nothing  herein  contained  shall  prejudice  the 
riglit  of  the  district  registrar  to  enter  any  caveat  under  the 
powers  vested  in  liim  by  this  Act;  and  a  judge  may,  if  ho 
thinks  proper,  upon  application  made  to  him  for  that  purpose 
.and  upon  such  terms  as  to  costs  or  otherwise  as  ho  m.ay  con¬ 
sider  just,  order  that  a  new  caveat  be  filed;  and  such  order 
shall  fix  a  time  witliin  which  the  c.ave.ator  must  proceed  upon 
such  caveat.  1  &  2  Edw.  VII,  c.  43,  §  140. 

141.  In  the  case  of  a  caveat  filed  Iry  the  district  registrar, 
the  applicant  or  owner  may  apply  to  the  court  or  a  judge,  on 
notice  of  motion  to  be  served  upon  the  person  on  whose  be¬ 
half  such  caveat  has  been  filed,  for  an  order  that  such  caveat 


480 


CANADIAN  TOlUlENS  HYSTEM 


should  bo  withdrawn  or  dlscharftod;  and,  In  oaso  tho  person 
on  whoso  behalf  such  eavoafc  has  boon  filed  Is  an  Infant, 
lunatic,  or  person  of  unsound  mind,  without  guardian  or 
committee,  the  said  court  or  judge  may  by  an  cx  parle  order 
direct  that  such  notice  of  motion  bo  served  on  tho  ofllclal 
guardian  of  the  court  or  some  other  person  to  bo  named 
therein,  and  may  impose  upon  tho  applicant  such  terms  ns 
to  the  costs  of  such  guardian  or  other  person  appointed  by 
such  order  ns  may  seem  just;  and  upon  such  motion  such 
court  or  judge  may  make  sucli  order  in  tho  premises,  either 
as  to  dismissing  such  motion,  disciiar^ing  or  withdrawing 
such  caveat  or  directing  any  of  the  parties  to  commence  pro¬ 
ceedings,  as  to  tho  said  court  or  judge  may  seem  just  and 
proper.  1  &  2  Edw.  VII,  c.  43,  §  141. 

142.  At  any  time  before  the  expiration  of  tho  time  iimited 
for  proceeding  upon  a  caveat,  upon  application  on  behalf  of 
tho  caveator  after  notice  to  tho  caveatcc,  tho  court  or  a  judge 
thereof,  for  sufFiciont  cause  shown  and  subject  to  sucli  condi¬ 
tions  as  may  seem  proper,  may  extend  tho  time  for  proceeding 
under  such  caveat  for  a  further  period  to  bo  specified  in  tho 
order  made  upon  such  appiication,  which  order  shall  fortliwith 
bo  filed  in  tho  land  titles  office.  1  &  2  Edw.  VII,  c.  43,  §  142. 

143.  Registration  by  way  of  caveat,  whether  by  the  district 
registrar  or  by  any  caveator,  shall  have  the  same  effect  as 
to  priority  as  the  registration  of  any  instrument  under  this 
Act;  and  the  district  registrar  may  in  his  discretion  allow 
the  withdrawal  of  such  caveat  at  any  time  and  tho  registra¬ 
tion,  in  lieu  tliorcof,  of  the  instrument  under  which  the  person 
on  whose  behalf  such  caveat  was  lodged  claims  his  title  or 
interest,  provided  such  instrument  is  an  instrument  that  may 
be  registered  under  this  Act;  and,  if  the  Avithdrawal  of  such 
caveat  and  the  registration  of  such  instrument  be  simultaneous, 
tho  same  priority  shall  be  preserved  to  all  rights  under  the 
instrument  as  tho  same  rights  were  entitled  to  under  the 
caveat.  1  &  2  Edw.  VII,  c.  43,  §  143. 

144.  A  caveator  may  take  proceedings  prescribed  under 
schedule  L  hereto  or  such  other  proceedings  in  court  as  he 
may  desire  to  establish  his  claim  under  his  caveat.  1  &  2 
Edw.  VII,  c.  43,  §  144. 

146.  Any  person  claiming  .any  estate  or  interest  in  land, 
mortgage  or  incumbrance  subject  to  or  under  the  new  system 
may,  in  lieu  of  pr  after  filing  a  caveat,  proceed  by  way  of 
statement  of  claim,  and  may  file  with  the  district  registrar 
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a  certificate  of  Us  pendens  or  other  proper  evidence  of  such 
proceedings.  1  &  2  Edw.  VII,  c.  43,  §  145. 

ASSURANCE  FUND. 

146.  Any  person  sustaining  loss  or  damage  through  any 
omission,  mistake  or  misfeasance  of  the  district  registrar  in 
the  execution  of  his  duties  under  this  Act,  and  any  person 
deprived  of  any  land,  mortgage  or  incumbrance  or  of  any 
estate  or  interest  therein  through  the  bringing  of  the  same 
under  the  new  system  or  by  the  registration  of  any  other 
person  as  owner  of  such  land,  mortgage  or  incumbrance,  or 
by  any  error,  omission  or  misdescription  in  any  certificate  of 
title,  and  who  by  the  provisions  of  this  Act  is  barred  or  in  any 
way  precluded  from  bringing  an  action  for  the  recovery  of 
such  land,  mortgage  or  incumbrance  or  interest  therein,  may 
bring  an  action  against  the  district  registrar  of  the  district 
in  which  the  land  is  situate  for  the  recovery  of  damages.  If 
such  action  be  for  the  recovery  of  loss  or  damage  arising  only 
through  an  omission,  mistake  or  misfeasance  of  the  district 
registrar  in  the  performance  of  his  duties  under  this  Act 
then  such  district  registrar  shall  be  the  sole  defendant  in 
such  action;  but,  if  such  action  be  brought  for  loss  or  damage 
arising  only  from  the  fraud  or  wrongful  act  of  some  person 
other  than  the  district  registrar,  or  arising  jointly  through 
the  fraud  or  wrongful  act  of  such  other  person  and  the  omis¬ 
sion,  mistake  or  misfeasance  of  the  district  registrar,  then 
such  action  shall  be  brought  against  both  the  district  registrar 
and  such  other  person.  In  all  such  actions  where  there 
is  a  defendant  other  than  the  district  registrar,  and  damages 
shall  have  been  recovered  and  the  court  shall  find  that  some 
defendant  or  defendants  other  than  the  district  registrar 
is  liable  for  the  loss  so  sustained  or  ought  to  pay  the  same, 
final  judgment  shall  not  be  entered  against  the  district  registrar 
until  a  judge  of  the  court  in  which  such  action  was  brought 
shall  have  made  an  order  declaring  that  such  judgment  is  not 
and  cannot  be  satisfied  in  whole  or  in  part  out  of  the  goods 
or  lands  of  such  other  defendant  or  defendants  so  found  liable 
as  aforesaid,  and  that  the  amount  of  such  judgment  in  whole  or 
as  to  such  part  thereof  as  remains  unsatisfied,  together  with 
costs,  should  be  a  judgment  against  the  district  registrar 
defendant,  and  judgment  may  thereupon  be  entered  against 
the  district  registrar;  and  upon  payment  of  the  amount  of 
such  judgment  the  provincial  treasurer  shall  be  entitled  to 
an  assignment  thereof  as  against  any  other  such  defendant  or 
defendants  so  liable  as  aforesaid.  The  expression  “district 
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registrar”  where  it  occurs  in  the  second,  fifteenth,  sixteenth, 
twentieth  and  twenty-second  lines  of  this  section  shall  include 
the  district  registrar  and  any  deputy  official  or  clerk  in  his  office. 
1  &  2  Edw.  VII,  c.  43,  §  146. 

147.  No  action  shall  be  brought  against  a  district  registrar 
under  the  last  preceding  section  unless  notice  of  such 
action  and  of  the  cause  thereof  shall  be  served  upon  such 
district  registrar  and  the  attorney  general  at  least  one 
calendar  month  before  the  commencement  of  such  action. 

1  &  2  Edw.  VII,  c.  43,  §  147. 

148.  The  provincial  treasurer  shall  pay  the  amount  of 
any  judgment  recovered  against  a  district  registrar  out  of 
the  assurance  fund  provided  for  by  this  Act,  and,  if  there 
shall  not  be  sufficient  funds  at  the  credit  of  the  assurance 
fund  to  satisfy  the  judgment,  then  the  amount  thereof  shall 
be  satisfied  out  of  the  public  funds  of  the  province.  1  & 

2  Edw.  VII,  c.  43,  §  148. 

149.  All  actions  against  a  district  registrar  shall  be  brought 
against  him  by  name  of  office,  and  shall  not  abate  or  be  in 
any  way  affected  by  any  vacancy  occurring  in  the  said  office 
or  by  change  of  officer.  1  &  2  Edw.  VII,  c.  43,  §  149. 

150.  No  action  for  recovery  of  damages  under  this  Act 
shall  lie  or  be  sustained  against  a  district  registrar,  or  against 
the  person  by  whose  fraud,  error,  omission,  misrepresentation, 
misdescription  or  wrongful  act  the  person  entitled  to  the 
land  or  some  estate  or  interest  therein  has  been  deprived 
thereof,  unless  such  action  be  commenced  within  the  period 
of  ten  years  from  the  date  of  such  deprivation; 

Provided,  nevertheless,  that  any  person  being  at  the  time 
of  such  deprivation  under  the  disability  of  infancy  or  un¬ 
soundness  of  mind  shall  bring  such  action  within  five  j^ars 
from  the  date  on  which  such  disability  shall  have  ceased, 
or  within  ten  years  from  the  date  of  such  deprivation,  which¬ 
ever  shall  bo  the  later  date.  1  &  2  Edw.  VII,  c.  43,  §  150. 

151.  A  district  registrar  shall  not  under  any  circumstances 
be  liable  for  comircnsation  for  any  loss,  damage  or  deprivation 
occasioned  by  the  breach  by  a  registered  owner  of  any  trust, 
whether  express,  implied  or  constructive.  1  &  2  Edw.  VII, 
c.  43,  §  151. 

152.  In  any  case  where  it  appears  that  a  district  registrar 
is  clearly  liable  for  any  loss  or  damage  to  any  person  under 
any  of  the  provisions  of  this  Act,  and  where  it  appears  that 
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the  claim  for  loss  or  damage  is  a  fair  and  reasonable  one,  the 
provincial  treasurer  may,  without  an  action  being  first  brought, 
pay  the  amount  of  any  such  claim: 

Provided  that  no  such  claim  shall  be  paid,  unless  and  until 
the  provincial  treasurer  shall  be  authorized  to  do  so  by  the 
reports,  advising  such  payment,  of  the  attorney  general,  the 
registrar  general  and  the  district  registrar  of  the  district 
in  which  the  land  Avhich  is  the  subject  of  such  claim  lies  or 
is  registered  under  the  new  system.  1  &  2  Edw.  VII,  c.  43, 
§152. 

153.  It  shall  in  all  cases  be  a  bar  to  the  bringing  of  any 
action  against  a  district  registrar  that  the  plaintiff  in  such 
action  or  the  person  through  or  under  whom  he  claims  was 
served  under  the  provisions  of  this  Act  with  notice  or,  not 
being  served  with  notice,  had  knowledge  that  the  district 
registrar  was  about  to  bring  the  land  in  respect  of  which  the 
action  is  brought  under  this  Act,  or  was  about  to  commit  .the 
act  through  which  the  plaintiff  claims  to  have  been  damnified. 

1  &  2  Edw.  VII,  c.  43,  §  153. 

154.  Upon  the  first  bringing  of  land  under  the  new  sys¬ 
tem  there  shall  be  paid  one-tenth  of  one  per  cent,  in  case  of 
an  original  grantee  where  no  transaction  or  instrument 
affecting  the  land  has  been  registered  except  mortgages  or 
leases,  but  in  other  cases  one-quarter  of  one  per  cent,  of 
the  value  thereof.  1  &  2  Edw.  VII,  c.  43,  §  154. 

155.  All  sums  of  money  received  as  in  the  last  preceding 
section  mentioned  shall  be  paid  to  the  provincial  treasurer. 

(a)  The  said  fund  shall  be  held  by  the  provincial  treas¬ 
urer  as  trust  moneys  and  may  be  invested  from  time  to  time 
in  such  securities  as  other  trust  funds  of  the  province  may 
be  invested  in,  or  may  be  utilized  by  discretion  of  the  Lieu¬ 
tenant  Governor  in  Council  for.  the  erection  of  buildings  to 
be  used  as  land  titles  offices. 

(5)  The  provincial  treasurer  shall  credit  the  fund  in  - 
each  year  with  interest  at  such  rate  as  may  from  time  to  time 
be  directed  by  the  Lieutenant  Governor  in  Council. 

(c)  When  the  said  fund  shall  have  reached  the  sum  of 
seventy-five  thousand  dollars  any  sums  in  excess  of  said  amount 
may  by  direction  of  the  Lieutenant  Governor  in  Council 
from  time  to  time  be  transferred  to  and  form  part  of  the 
consolidated  revenue  fund  of  the  province.  1  &  2  Edw. 
VII,  c.  43,  §  155. 
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166.  No  petition,  order,  nllidtivit,  certificate,  registration 
or  other  proceeding  under  this  Act  sliall  bo  invalid  by  reason 
of  any  informality  or  tcclinical  irregularity  therein  or  of  any 
mistake  not  affecting  tlio  substantial  justice  of  tlio  proceed¬ 
ing.  1  &  2  Edw.  VII,  c.  43,  §  166. 

167.  Every  covenant  and  power  declared  to  bo  implied  in 
any  instrument  by  virtue  of  this  Act  may  be  negatived  or 
modified  by  express  declaration  in  the  instrument  or  indorsed 
thereon;  and,  in  any  action  for  a  supposed  breach  of  any 
such  covenant,  the  covenant  alleged  to  be  broken  may  bo  set 
forth,  and  it  shall  be  lawful  to  allege  that  the  party  against 
whom  such  action  is  brought  did  so  covenant,  precisely  in 
the  same  manner,  as  if  such  covenant  had  been  expressed  in 
words  in  such  memorandum. of  transfer  or  other  instrument, 
any  law  or  practice  to  the  contrary  notwithstanding;  and 
every  sucli  implied  covenant  shall  have  the  same  force  and 
effect  and  be  enforced  in  the  same  manner  as  if  it  had  been 
set  out  at  length  in  such  instrument;  and,  where  any  memo¬ 
randum  of  transfer  or  other  instrument  in  accordance  with 
the  provisions  of  this  Act  is  executed  by  more  parties  than 
one,  such  covenants  as  are  by  this  'Act  to  be  implied  in  in¬ 
struments  of  a  like  nature  shall  be  construed  to  be  several 
and  not  to  bind  the  parties  jointly.  1  &  2  Edw.  VII,  c.  43, 
§157. 

168.  Any  person  may  under  power  of  attorney  authorize 
any  other  person  to  act  for  him  in  respect  of  the  transfer  or 
other  dealing  with  any  land,  mortgage  or  incumbrance.  No 
power  of  attorney  shall  be  deemed  revoked  by  act  of  the 
party  or  by  death  until  a  revocation  thereof  shall  have  been 
registered  with,  or  notice  of  death  given  or  become  known  to, 
the  district  registrar  with  whom  the  power  of  attorney  or 
any  certified  copy  thereof  is  registered.  1  &  2  Edw.  VII,  c.  43, 
§  158. 

169.  The  owner  of  any  land  or  any  lease,  mortgage  or  in¬ 
cumbrance  shall,  on  the  application  of  any  beneficiary  or 
person  interested  therein,  bo  bound  to  allow  his  name  to  be 
used  by  such  beneficiary  or  person  in  any  action,  suit  or  pro¬ 
ceeding  which  may  be  necessary  or  proper  to  bring  or  insti¬ 
tute  in  the  name  of  such  owner  concerning  such  land,  lease, 
mortgage  or  incumbrance,  or  for  the  protection  or  benefit  of 
the  title  vested  in  such  owner  or  of  the  interest  of  any  such 
beneficiary  or  other  person;  but,  nevertheless,  such  owner 
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Hlmll  in  nny  cnsc  l)o  entitled  to  bo  indemnified  in  like  manner 
as  if,  being  a  truHtco,  lie  would  before  tlio  coming  into  force 
of  tliia  Act,  liavc  been  entitled  to  bo  indemnified  in  a  similar 
case  of  ins  name  being  used  in  any  sucli  action,  suit  or  pro¬ 
ceeding  by  his  cestui  quo  trust.  1  &  2  Edw.  VI.I,  c.  43,  §  169. 

160.  In  nny  action,  suit  or  other  proceeding  affecting  any 
land,  mortgage  or  incumbrance  under  the  now  system,  or 
any  estate  or  interest  therein,  any  person  who  is  a  party, 
to  such  action,  suit  or  other  proceeding  may  give  in  evidence 
any  transfer,  mortgage,  incumbrance,  lease  or  other  instru¬ 
ment  affecting  the  title  to  such  land,  estate  or  interest  in 
dispute,  although  the  same  may  not  bo  referred  to  in  the 
certificate  of  title,  or  may  have  been  cancelled  by  the  district 
registrar.  1  &  2  Edw.  VII,  c.  43,  §  100, 

161.  Every  copy  of  a  certificate  of  title  issued  under  this 
Act,  and  every  copy  of  any  instrument  deposited,  filed,  kept 
or  registered  in  any  land  titles  office,  together  with  all 
memoranda  and  indorsements  thereon,  certified  as  such 
under  the  hand  and  seal  of  office  of  the  district  regis¬ 
trar,  _  shall  bo  received  as  evidence  in  any  court  in  this 
province  in  the  same  manner  and  with  the  same  effect 
as  if  the  original  within  such  office  was  produced  with¬ 
out  proof  of  the  signature  or  seal  of  office  of  the  district 
registrar;  and  every  such  copy  shall  be  admissible  in  evidence 
in  any  court  in  this  province  as  prima  facie  proof  of  the  due 
execution  of  the  original  by  all  persons  by  whom  the  instrument 
purports  to  have  been  executed,  and  whose  execution  has  been 
verified  by  an  affidavit  of  execution,  indorsed  upon  or  annexed  to 
such  original  instrument,  and  of  which  affidavit  a  similarly 
certified  copy  showing  it  to  have  been  so  indorsed  or  annexed 
is  produced.  1  &  2  Edw.  VII,  c.  43,  §  161. 

162.  Proceedings  under  this  Act  shall  not  abate  or  be 
suspended  by  death  or  transmission  or  change  of  interest; 
but,  in  any  such  event,  the  district  registrar  may,  upon  the 
application  of  any  person  interested,  make  such  order  for 
carrying  on,  discontinuing  or  suspending  the  proceedings  as 
under  the  circumstances  may  be  just,  and  may  for  that  pur¬ 
pose  issue  a  certificate  of  title  to  a  deceased  person.  1  &  2 
Edw.  VII,  c.  43,  §  162. 

163.  In  case  any  person  shall  die  after  the  execution  of 
any  instrument  affecting  land,  and  before  registration  there¬ 
of,  the  registration  of  such  instrument  may  nevertheless  be 
proceeded  with  in  accordance  with  this  Act  and  shall  be  valid 
notwithstanding  such  death.  1  &  2  Edw.  VII,  c.  43,  §  163. 
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164.  In  caso  any  poraoii  who,  if  iioi  undor  diwability,  might 
have  iniulo  any  iii)|)iiciiLion,  given  any  cotiHont,  or  dono  any 
act,  or  been  a  party  to  any  proceeding  under  tliis  Act,  is  a 
minor  or  a  person  of  unsound  mind,  the  guardian  of  the  minor 
or  committee  of  tlio  estate  of  such  person  of  unsound  mind 
may  make  sucli  a])plication,  give  such  consent,  do  sucli  act, 
and  bo  a  party  to  sucli  proceedings  as  sucli  person  miglit, 
if  free  from  disaliility,  have  made,  given,  dono  or  been  party 
to,  and  shall  otliorwiso  represent  sucli  person  for  the  purposes 
of  this  Act.  If  the  minor  have  no  guardian,  or  the  person 
of  unsound  mind  no  committee  of  his  estate,  or  persons  yet 
unborn  are  interested,  the  official  guardian  ad  lilem,  or  such 
other  person  as  may  be  appointed  for  that  purpose  by  the  dis¬ 
trict  registrar,  may  act  with  like  power  for  such  minor,  person 
of  unsound  mind  or  person  yet  unborn,  and  any  notices  or 
proceedings  which  may  be  required  by  the  district  registrar 
to  bo  served  on  a  person  under  any  such  disability  may  bo 
served  on  the  guardian  or  person  so  appointed  by  the  district 
registrar  for  such  person  under  disability;  and  such  service 
shall  be  considered  as  good  service  and  as  ctTcctual  and  binding 
upon  such  person  under  disability  as  if  personally  effected 
upon  him  while  under  no  disability.  1  &  2  Edw.  VII,  c.  43, 
§164. 


PENALTIES. 

166.  If  any  person  wilfully  make  any  false  statement  or 
declaration  in  any  dealing  in  land  under  this  Act,  or  suppress 
or  conceal,  to  assist  or  join  in,  or  be  privy  to  the  suppressing, 
withholding  or  concealing  from  the  district  registrar  of  any 
material  document,  fact  or  matter  of  information,  or  wlfully 
make  any  false  declaration  required  under  the  authority  or 
made  in  pursuance  of  this  Act,  or  if  any  person  fraudulently 
procure  or  bo  privy  to  the  fraudulent  procurement  of  any 
certificate  of  title  or  instrument  or  of  any  entry  in  the  regis¬ 
ter,  or  of  any  erasure  or  alteration  of  any  entry  in  the  regis¬ 
ter,  or  if  upon  requisition  made  by  the  district  registrar  any 
person  refuse  or  wilfully  neglect  to  produce  any  instrument 
or  to  allow  the  same  to  be  inspected,  or  refuse  or  wilfully  neg¬ 
lect  to  give  any  information  or  explanation  which  he  is  by 
this  Act  required  to  give,  or  knowingly  mislead  or  cleceive  any 
person  hereinbefore  authorized  to  require  explanation  or  in¬ 
formation  in  respect  to  any  land,  or  the  title  to  any  land,  in 
respect  to  which  any  dealing  or  transmission  is  proposed  to 
be  registered,  or  be  a  party  to,  or  privy  to  any  fraudulent  act 
whatever  in  any  matter  connected  with  the'  working  of  this 
Act,  such  person  shall  for  each  such  offence  be  liable  to  a 
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penalty  of  not  leas  than  fifty  dollai'H,  nor  more  than  fivo  hnnclrccl 
dollara,  and  in  default  of  payment,  to  imprisonment  for  not 
less  tlian  one  montli,  nor  more  tlian  six  montlis.  1  &  2  Edw. 
VII,  e.  43,  §  106. 

166.  All  prosecutions  for  penalties  under  this  Act  may 
be  brouglit  before  a  police  magistrate,  or  any  two  justices  of 
the  peace,  and  all  penalties  when  collected  shall  bo  paid  over 
to  the  provincial  treasurer.  1  &  2  I3dw.  VII,  c.  43,  §  106. 


SCHEDULES. 

The  following  arc  the  schedules  referred  to  in  this  Act: 

Schedule  A. — {Section  GG.) 

CERTIFICATE  OF  TITLE, 

A.  B.,  of_  is  now  seized  of  an  estate  {slate  nature 
of  estate),^  subject  to  such  incumbrances,  liens  and  interests 
as  arc  notified  by  memorandum  underwritten  {or  indorsed  here¬ 
on),  in  that  piece  or  parcel  of  land  known  or  described  as  follows: 

In  witness  whereof  I  have  hereunto  signed  my  name  and 
affixed  my  seal  this  day  of 

District  Registrar  for 

Signed  in  the  presence  of 

1  &  2  Edw.  VII,  c.  43,  Sch.  A. 


Schedule  B. — {Section  78.) 

MEMORANDUM  OP  TRANSFER. 

I,  A.  B.,  of  ,  being  registered  owner  of  an  estate  {state 
the  nature^  of  estate),  subject,  however,  to  such  incumbrances, 
liens  and  interests  as  arc  notified  by  memorandum  underwritten 
(or  indorsed  hereon),  in  all  that  land  described  as  follows: 

do  hereby,  in  consideration  of  the  sum  of  $  ,  paid  to  me  by 

E.  F.,  of  ,  the  receipt  of  which  sum  I  hereby  acknow¬ 
ledge,  transfer  to  the  said  E.  F.  all  my  estate  and  interest  in  the 
said  piece  of  land.  {When  a  less  estate,  then  describe  such  less 
estate.) 

In  witness  whereof  I  have  hereunto  signed  my  name  this 
_  day  of  ,  .  ' 

Signed  in  presence  of 

1  &  2  Edw.  VII,  c.  43,  Sch.  B. 
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SciiKDUUo  C.— {Section  03.) 

MKMOllANUUM  OF  L13A8K. 

I,  A.  B.,  of  ,  being  registered  as  owner,  subject 
however,  to  such  incumbrnnccs,  liens  and  interests  as  arc  notified 
by  memorandum  underwritten  (or  indorsed  hereon),  of  that 
land  described  as  follows: 

do  hereby  lease  to  E.  F,,'  of  ,  all  the  said  land,  to  bo 
field  bv  him,  the  said  E.  F.,  as  tenant  for  the  space  of  years 

from  (here  stale  the  dale  and  term)  at  the  yearly  rental  of  _ 
dollars,  payable  (here  insert  terms  of  payment  of  rent),  subject  to 
the  covenants  and  powers  implied  {also  set  forth  any  special 
covenants  or  modifications  of  implied  covenants). 

In  witness  whereof  I  have  hereunto  signed  my  name  this 
day  of 

Signed  in  presence  of 

1  &  2  Edw.  VII,  c.  43,  Sch.  C. 

Schedule  D. — {Section  99.) 

MEMORANDUM  OP  MORTGAGE. 

I,  A,  B.,  of  ,  being  registered  as  owner  of  {here 
state  nature  of  estate  or  describe  mortgage  as  case  may  require), 
subject,  however,  to  such  incumbrances,  liens  and  interests  as 
are  notified  by  memorandum  underwritten  (or  indorsed  hereon), 
in  that  piece  of  land  described  as  follows : 

in  consideration  of  the  sum  of  dollars  lent  to  me  by  E.  F., 
of  ,  the  receipt  of  which  sum  I  do  hereby  acknowledge, 
covenant  with  the  said  E.  F. ; 

First.  That  I  will  pay  to  him,  the  said  E.  F.,  the  above 
sum  of  dollars  on  the  day  of 
Second.  That  I  will  pay  interest  on  the  said  sum  at  the  rate 
of  on  the  dollar  in  the  year  by  equal  payments  on  the 

day  of  ,  and  on  the  day  of  ,  in  every 

year. 

Third.  {Here  set  forth  special  covenants,  if  any.) 

And,  for  the  better  securing  to  the  said  E.  F.  the  repayment 
in  manner  aforesaid  of  the  principal  sum  and  interest,  I  hereby 
mortgage  to  the  said  E.  F.  my  estate  and  interest  in  the  land 
above  described  (or  the  said  mortgage). 

In  witness  whereof  I  have  hereunto  signed  my  name  this, 
day  of 

Signed  by  the  above-named 
A.  B.  in  presence  of 

I  &  2  Edw.  VII,  c.  43,  Sch.  D. 
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SciiMDUiAO  R—(8cdion  00.) 

MKMOUANOUM  OP  INCUMimANOE. 

I,  A.  B.,  of  ,  being  rogistorecl  ns  owner  of  nn  estate 
(stale  nature  of  estate),  subjeet,  however,  to  such  incumbrances, 
liens  nncl  interests  ns  are  notified  by  memorandum  underwritten 
(or  Indorsed  hereon),  in  that  land  described  ns  follows; 

and  desiring  to  render  the  said  land  available  for  the  purpose 
of  securing  to  and  for  tlio  benefit  of  C.  D.,  of  the 
(sum  of  money,  anmiity  or  rent  charge)  hereinafter  mentioned,  do 
hereby  incumber  the  said  land  for  the  benefit  of  the  said  C.  D. 
with  tlie  (sum,  annuity  or  rent  charge)  of  dollars,  to  be 
raised  and  paid  at  the  times  and  in  the  manner  following,  that 
is  to  say: 

In  witness  whereof  I  have  hereunto  signed  my  name  this 
day  of 

Signed  in  presence  of 

1  &  2  Edw,  VII,  c.  43,  Sch.  E. 

Schedule  F. — (Section  101.) 

TRANSFER  OF  LEASE,  MORTGAGE  OR  INCUMBRANCE. 

I,  A.  B.,  of  ,  being  registered  owner  of  a 
numbered  ,  affecting  the  following  land  ,  subject  to 
such  incumbrances,  liens  and  interests  as  are  herein  referred  to, 
in  consideration  of  the  sum  of  paid  to  mo  by  C.  D.,  of 
,  do  hereby  transfer  to  the  said  C.  D.,  the  said  (lease, 
mortgage  or  incumbrance),  together  with  all  my  rights,  powers, 
title  and  interest  therein. 

In  witness  whereof  I  have  hereunto  signed  my  name  this 
day  of 

Signed  in  the  presence  of 

(1911)  1  Geo.  V,  c.  49,  §  8. 

Schedule  G. — (Section  127.) 

CAVEAT  FORBIDDING  THE  LAND  TO  BE  BROUGHT  UNDER  THE  NEW 
SYSTEM. 

To  the  District  Registrar  for  ; 

Take  notice  that  I  (insert  name  and  addition)  claim  (particu¬ 
larize  the  estate  or  interest  claimed)  in  the  land  described  as 
in  the  application  of  ;  and  I  forbid  the  bringing  of  such 
land  under  The  Real  Property  Act.  I  appoint  _  as  the  place 
at  which  notices  and  proceedings  relating  hereto  may  be  served. 

Dated  this  day  of  ,  19  . 

1  &  2  Edw.  VII,  c.  43,  Sch.  G. 
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Sc'iiKDULK  ll.—(Sc(ilion  J30,) 

OAVKAT  I''OUllII)I)lNa  UKCUHTUATION. 

To  tlic  Disir'cL  lldgiHlrui-  Cor  : 

Tiiko  notice!  Dint  I  (iiiuH  name  and  addiUoii)  c  aim  (upocify 
Iho  enlalG  or  iiilorcM  claimed)  in  (describe  land,),  standing  in  tlio 
register  in  tlio  name  of  ;  and  I  forbid  tlio  registration  of 
any  iierson  or  transferee  or  owner  of,  or  of  any  instrument 
affecting  tlie  said  estate  or  interest,  unless  sucli  instrument  be 
expressed  to  iie  suliject  to  my  claim.  I  appoint  as  the 
place  at  wliicli  notices  and  proceedings  relating  liercto  may  bo 
served. 

Dated  tills  day  of  ,10  . 

1  &  2  Edw.  VII,  c.  <13,  Sell.  II. 


Schedule  K.—(Scclion  138.) 

AW'IDAVIT  IN  SUI'I’OUT  OF  CAVEAT, 

I,  A.  B.,  make  oath  and  say  (or  solemnly  declare)  as  follows : 

(1)  I  am  the  within  named  caveator, 

(2)  I  believe  that  I  have  a  good  and  valid  claim  upon  the 
.said  land  (mortgage  or  incumbrance),  and  I  say  that  this  caveat 
is  not  being  filed  for  the  purpose  of  delaying  or  embarrassing 
any  person  interested  in  or  proposing  to  deal  therewith. 

Sworn  Iiefore  me,  etc, 

1  &  2  Edw.  VII,  c.  43,  Sch.  K. 


Schedule  L. — (Section  lU-) 

RULES  AND  REGULATIONS  FOR  FROCEDURE  IN  THE  MATTER  OF 
CAVEATS. 

1.  The  cavegtor,  for  the  purpose  of  e.stablishing  his  claim, 
may  take  proceedings  by  way  of  petition  to  the  court.  Such 
petition  shall  bo  filed  vlth  the  prothonotary,  and  shall  contain, 
as  concisely  as  may  be,  a  statement  of  the  material  facts  on 
which  the  caveator  relies.  Such  statement  shall  bo  divided 
into  paragraphs,  numbered  eonsecutivoly,  each  jiaragraph 
containing  as  nearly  as  may  bo  a  separate  and  distinct  allegation, 
and  shall  state  specifically  what  estate,  interest  or  charge  the 
caveator  claims,  and  the  court  or  a  judge  thereof  shall,  upon  the 
filing  of  such  petition,  appoint  a  time  for  hearing  the  same. 
Such  hearing  may  take  place  before  the  court  or  a  judge  thereof, 
or  the  district  registrar,  or  such  other  person  or  persons  as  the 
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said  court  or  a  judge  may  direct;  and  such  hearing  may  be  had 
partly  before  one  person  and  partly  before  one  or  more  persons, 
as  the  nature  and  circumstances  of  the  case  may  require  and 
as  to  such  court  or  judge  may  seem  meet. 

2.  The  caveator  shall  cause  a  copy  of  such  petition  to  be 
filed  with  the  district  registrar;  and  a  copy  vdth  notice  of  the 
time  appointed  for  hearing  shall  be  served  on  the  caveatee 
six  days  at  least  before  the  time  appointed  for  the  hearing  of 
the  said  petition. 

3.  On  the  day  of  hearing  the  caveatee  is  personally  or 
by  counsel  to  show  cause,  and  if  necessarj'-  by  affidavit,  why  the 
prayer  of  such  petition  should  not  be  granted. 

4.  If  the  caveatee  shall  not  appear  on  the  day  appointed 
for  the  hearing  the  court  may,  upon  due  proof  of  the  service 
of  such  petition,  make  such  order  in  the  absence  of  the  caveatee, 
either  for  the  establishment  of  the  right  of  the  caveator  or  as 
the  nature  and  circumstances  of  the  case  may  require,  as  to 
the  court  may  seem  meet. 

5.  Upon  the  hearing  of  the  petition  and  upon  reading 
the  affidavits,  if  any,  filed  in  support  thereof  and  any  documents 
produced  to  the  court  and  hearing  what  may  bo  alleged  on 
behalf  of  the  caveatee  or  caveator,  the  court  may,  if  it  shall 
think  fit,  dismiss  the  petition  or  may  make  an  order  establishing 
the  right  of  the  caveator  or  directing  any  inquiries  to  be  made 
or  other  proceedings  taken  for  the  purpose  of  ascertaining  the 
rights  of  the  parties,  and  for  that  purpose  may  adjourn  the 
hearing  and  order  the  petition  to  be  served  on  anj"-  other  person 
or  persons  the  court  may  consider  necessary;  and  every  person 
so  served  shall  attend  at  the  adjourned  hearing  of  the  petition 
and  be  subject  to  such  further  order  as  the  court  may  cause 
to  be  made. 

6.  The  court  may,  if  it  shall  think  fit,  direct  any  question 
of  fact  brought  before  it  to  be  decided  before  a  judge  thereof, 
or  before  a  judge  and  a  jury,  and  for  that  purpose  may  direct  an 
issue  to  Ije  tried  wherein  the  caveator  shall  be  plaintiff  and  the 
caveatee  defendant,  but  upon  proper  cause  shown  a  judge  may 
direct  that  the  issue  be  tried  with  the  caveatee  as  plaintiff  and 
caveator  as  defendant;  and  the  said  court  shall  direct  when  and 
where  the  trial  of  such  issue- shall  take  place.  And  the  court 
may  also  direct  all  parties  to  produce  all  deeds,  books,  papers 
and  writings  in  their  or  in  either  of  their  custody  or  power  on 
oath  before  the  district  registrar  or  prothonotary,  or  such 
other  officers  of  the  court  as  the  court  may  direct,  on  a  day  to 
be  named,  and  each  party  shall  have  liberty  to  inspect  the  same 
and  take  copies  thereof  at  his  own  expense,  and  such  of  them  as 
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either  party  shall  give  notice  to  be  produced  at  the  trial  shall 
be  produced  accordingly.  And  the  issue  may  be  in  the  form 
following: 

In  the  King’s  Bench. 

Manitoba,  ]  The  day  of 

[  in  the  year  of  our  Lord 

To  wit:  J 

Whereas  A.  B.  affirms  and  C.  D.  denies  {here  stale  the 
questions  of  fact  to  he  tried),  and  it  has  been  ordered  by  the 
chief  justice  {or  other  judge,  as  the  case  may  he)  that  the  said 
questions  shall  be  tried  by  a  judge  {or  a  judge  and  jury  as  the 
case  may  he)-. 

Therefore  let  the  same  be  tried  accordingly. 

And  in  case  the  parties  differ  upon  the  questions  to  be 
tried  the  court  may  cither  settle  the  same  or  refer  them  to 
the  registrar  of  the  court. 

7.  If  the  court  shall  find  that  the  caveator  is  entitled  to  all 
or  some  of  the  relief  claimed  by  him,  the  order  of  the  court 
shall  declare  what  is  the'  estate,  interest,  lien  or  claim  to  which 
the  caveator  is  entitled;  and  the  court  may  make  such  order 
as  the  circumstances  may  require,  and  shall  have  power  to 
afford  the  caveator  the  same  relief  as  in  an  ordinary  action. 

8.  Every  order  of  the  court  made  under  these  rules  shall 
have  the  same  effect  as  a  judgment  or  order  of  the  court  given 
or  made  in  any  action;  and  the  district  registrar  shall  make  such 
entries  in  the  register  and  do  such  things  as  may  be  necessary 
to  give  effect  to  the  order  of  the  court. 

9.  If,  at  the  hearing  of  such  petition,  it  shall  appear  to  the 
court  that  for  the  purpose  of  justice  it  is  necessary  or  expedient 
that  an  action  or  suit  should  be  brought,  the  court  may  order 
such  action  or  suit  to  be  brought  accordingly,  subject  to  such 
terms  as  to  the  costs  or  otherwise  as  may  be  thought  proper. 

10.  In  all  proceedings  of  the  court,  either  by  the  caveator  or 
caveatee,  the  court  may  make  such  order  as  to  the  costs  of 
the  proceedings  in  the  court  and  incidental  to  filing  the  caveat 
as  the  court  shall  see  fit. 

11.  The  court  or  a  judge  thereof  may,  without  prejudice  to 
the  exercise  of  any  other  power  of  the  court,  upon  the  application 
of  any  person  interested  in  any  land,  make  an  order  restraining 
for  a  time,  or  until  the  occurrence  of  an  event  to  be  named  in 
such  order,  or  generally  until  further  order,  the  registration  of 
any  dealing  with  land,  and  may  impose  any  terms  and  conditions 
upon  maldng  such  order. 
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12.  The  court  or  a  judge  thereof  may  discharge  any  such 
order  Avith  or  without  costs,  and  generally  act  in  the  premises 
in  such  a  manner  as  the  justice  of  the  case  requires;  and  the  dis¬ 
trict  registrar,  without  being  a  party  to  the  proceedings,  upon 
Ijeing  served  with  any  order  or  copy  thereof  shall  obey  the  same. 

13.  Unless  the  petition  filed  under  such  caveat  shall  have 
been  served  on  all  proper  parties  within  thirty  days  next  after 
it  has  been  filed  with  the  district  registrar  or  Avithin  such  further 
time  as  the  judge  in  chambers  may  order,  any  person  interested 

.  may  apply  to  a  judge  in  chambers  for,  andsuch  judge  in  chambers 
may  grant,  an  order  dismissing  and  discharging  such  petition  and 
caveat  for  Avant  of  prosecution,  andsuch  dismissal  shall  be  deemed 
to  have  been  a  dismissal  on  its  merits  unless  otherAvise  ordered. 

14.  When  service  of  any  proceedings  under  these  rules  is 
required  to  be  made  upon  any  person  Avho  caimot  after  due 
diligence  be  found  Avithin  the  Province  of  Manitoba,  a  judge  in 
chambers  may,  in  a  proper  case,  order  that  serAuce  of  such 
proceedings  may  be  effected  substitutionally  in  such  manner 
as  to  such  judge  may  seem  proper;  and  such  substitutional 
service  shall  have  the  same  effect  as  personal  service  upon 
the  person  intended  to  be  affected  thereby. 

15.  No  failure  to  comply  Avith  any  of  the  rules  in  this  Act 
made  as  to  any  petition  shall  in  the  first  instance  be  considered 
sufficient  to  dismiss  or  set  aside  such  petition;  but  amotion 
may  at  any  time  be  made  to  dismiss  such  petition  for  Avant  of 
prosecution  or  non-compliance  with  said  rules,  and  upon  the 
return  the  judge  may  make  an  order  that  such  matter  be  pro¬ 
ceeded  Avith,  or  such  non-compliance  amended  or  remedied, 
AA'ithin  a  time  to  be  specified  in  the  order,  and  that  in  default 
thereof  such  petition  or  any  proceeding  thereunder  do  stand 
dismissed;  and  such  judge  may,  upon  such  return,  make  such 
order  as  to  costs  as  he  may  see  fit. 

16.  So  soon  as  an  issue  has  been  directed  to  be  tried  under 
this  Act,  an  order  that  a  Avrit  of  commission  for  the  examination 
of  Avitnesses  outside  the  jurisdiction  of  the  court  may  be  granted 
on  the  application  of  any  party  to  such  issue,  pursuant  to  the 
principles  and  practice  of  the  Court  of  King’s  Bench,  and  such 
examination  may  be  upon  interrogatories  or  viva  voce  as  may 
seem  proper.  1  &  2  EdAV.  VII,  c.  43,  Sch.  L. 

Schedule  M. — {Section  63.) 
surveyor’s  certificate. 

I,  (name  of  surveyor),  of  the  {place  of  residence),  provincial 
land  surveyor,  make  oath  and  say  that  I  was  present  at  and 
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did  personally  superintend  the  survey  represented  by  this  plan, 
and  that  the  survey  and  plan  are  correct. 

Sworn  before  me,  etc. 

1  &  2  Edw.  VII,  c.  43,  Sch.  M. 


Schedule  N. — {Section  63.) 

SUMMONS. 

The  Beal  Property  Act. 

Province  of  Manitoba. 

In  the  matter  of 
The  Land  Titles  District  of 
To  wit: 

To  : 

You  and  each  of  you  are  hereby  commanded  that,  all  other 
business  and  excuses  whatsoever  ceasing,  you  do  appear 
personally  before  the  district  registrar  for  the  land  titles 
district  of  ,  in  Manitoba,  in  the  land  titles  office  at 

,  in  the  Province  of 

Manitoba,  on  the  day  of  ,  A.D.  19  ,  at 
o’clock  in  the  noon,  and  so  from  day  to  day  until 
the  matter  herein  mentioned  be  disposed  of,  and  also  that 
you  bring  vith  you  and  produce  at  the  time  and  place  aforesaid 
{here  describe  ihe  instrument,  etc.,  to  be  produced),  then  and 
there  to  testify  and  show  all  and  singular  those  things  Avhich 
you  or  either  of  you  know  or  the  said  deed  ,  instrument  , 
record  ,  document  or  writing  cloth  import,  of  and  concerning 
this  matter;  and  this  you,  or  either  of  you,  shall  by  no  means 
omit,  under  a  penalty  of  five  hundred  dollars,  and  all  other 
penalties  provided  by  the  said  Act. 

Witness  the  hand  and  official  seal  of  the  district  registrar 
for  the  land  titles  district  of  at  this  day  of 
,  A.D.  19  ,  in  the  year  of  our  reign. 

[seal] 


District  Registrar  for 
1  &  2  Edw.  VII,  c.  43,  Sch.  N. 
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The  Land  Titles  Act. 

Being  Chapter  41  of  the  Revised  Statritos  1909,  as  amended 
by  Chapter  12, 1910-11  (assented  to  March  23,  lOH);  and 
Chapter  16,  1912  (assented  to  March  15,  1912).  ■ 


An  Act  respecting  liand  in  the  Province 
of  Saskatchewan. 

SHORT  TITLE. 

1.  This  Act  maybe  cited  as  “The  Land  laities  Act.”  1906, 
c.  24,  §  1. 

interpretation- 

2.  In  this  Act  unless  the  context  otherwise  requires  the 
expression: 

1.  “Land”  means  lands,  messuageS;  tenements  and  here¬ 
ditaments,  corporeal  and  incorporeal  of  every  nature  and 
description  and  every  estate  or  interest  therein  and  whether 
such  estate  or  interest  is  legal  or  equitable  together  with  all 
paths,  passages,  ways,  watercourses,  liberties,  privileges,  ease¬ 
ments,  mines,  minerals  and  quarries  appertaining  thereto  and 
all  trees  and  timber  thereon  and  thereunder  lying  or  being  unless 
any  such  are  specially  excepted; 

2.  “Owner”  means  any  person  or  body  corporate  entitled 
to  any  freehold  or  other  estate  or  interest  in  land,  at  law  or 
in  equity,  in  possession,  in  futurity  or  expectanc}^ 

3.  “Transfer”  means  the  passing  of  any  estate  or  interest 
in  land  under  this  Act,  whether  for  valuable  consideration  or 
otherwise; 

4.  “Transferor”  means  the  person  by  whom  any  interest 
or  estate  in  land  is  transferred  whether  for  value  or  otherwise; 
and  the  expression  “transferee”  means  the  person  to  whom 
any  interest  or  estate  in  land  is  transferred  Avhether  for  value 
or  otherwise; 

5.  “Mortgage”  means  any  charge  on  land  created  merely 
for  securing  a  debt  or  a  loan;  [or  any  hypothecation  of  sucli 
charge.  1912,  c.  16,  §  1.] 
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6.  “Mortgagee”  means  the  owner  of  a  mortgage;  and  the 
expression  “mortgagor”  means  the  onmer  or  transferee  of  land 
or  of  any  estate  or  interest  in  land  pledged  as  security  for  a 
debt  or  loan; 

7.  “Incumbrance”  means  any  charge  on  land  created  or 
effected  for  an}’’  purpose  whatever,  inclusive  of  mortgage, 
mechanics’  lions  and  executions  against  lands  unless  expressly 
distinguished; 

8.  “Incumbrancer”  means  the  ornicr  of  any  land  or  of  any 
estate  or  interest  in  land  subject  to  any  incumbrance;  and  the 
expression  “incumbrancee”  means  the  owner  of  an  incumbrance; 

9.  “Lunatic”  means  any  person  found  by  any  competent 
tribunal  to  be  a  lunatic; 

10.  “Person  of  unsound  mind”  means  any  person  not  an 
infant  who  not  having  been  found  to  be  a  lunatic  has  been 
found  on  like  inquiry  to  be  incapable  from  infirmity  of  mind  of 
managing  his  own  affairs; 

11.  “Instrument”  means  any  grant,  certificate  of  title, 
conveyance,  assurance,  deed,  map,  plan,  mil,  probate  or  exempli¬ 
fication  thereof,  letters  of  administration  or  an  exemplification 
thereof,  mortgage  or  incmnbrance  or  any  other  document  in 
writing  relating  to  or  affecting  the  transfer  of  or  other  dealing 
with  land  or  evidencing  title  thereto; 

12.  “Register”  means  the  register  of  titles  to  land  kept  in 
accordance  with  this  Act; 

13.  “Registration”  means: 

(a)  The  bringing  of  lands  under  the  provisions  of  this  Act; 

(b)  The  entering  upon  the  certificate  of  title  of  a  memo¬ 
randum  authorized  by  this  Act  of  any  document;  and 
“filing”  means  the  entering  in  the  day  book  of  any 
instrument; 

14.  “Memorandum”  means  the  indorsement  upon  the 
certificate  of  title  and  on  the  duplicate  thereof  of  the  particulars 
of  any  instrument  presented  for  registration; 

15.  “Certificate  of  title”  means  the  certificate  (form  E) 
granted  by  the  registrar  and  entered  and  kept  in  the  register; 

16.  “Duplicate”  or  “duplicate  certificate”  means  the  dupli¬ 
cate  of  the  certificate  of  title  in  the  register  delivered  or  issued 
to  the  person  entitled  thereto; 

17.  “Registrar”  means  a  registrar  of  titles  or  a  deputy  or 
an  assistant  deputy  registrar  or  a  master  of,titles  when  acting 
as  registrar; 
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18.  “Court”  means  the  Supreme  Court  of  Saskatchewan; 

19.  “Judge”  means  a  judge  of  the  said  court; 

20.  “Transmission”  applies  to  change  of  ownership  con¬ 
sequent  upon  death,  lunacy,  sale  under  execution,  order  of 
court,  assignment  for  the  general  benefit  of  creditors  or  other 
act  of  law,  sale  for  arrears  of  taxes  or  upon  any  settlement  or 
any  legal  succession  in  case  of  intestacy; 

21.  “Grant”  means  any  grant  of  Crown  land  whether  in  fee 
or  for  years  and  whether  direct  from  his  Majesty  or  pursuant  to 
the  provisions  of  any  statute; 

22.  “Indorsed”  and  “indorsement”  apply  to  anything 
written  by  the  registrar  upon  any  instrument  or  upon  any  paper 
attached  thereto; 

23.  “Possession”  when  applied  to  persons  claiming  title  to 
land  means  also  alternatively  the  reception  of  the  rents  and 
profits  thereof; 

24.  “Form”  means  a  form  in  the  schedule  to  this  Act. 
1906,  c.  24,  §  2;  1908-9,  c.  9,  §  1;  1909,  c.  20,  §  1. 

3.  A  person  shall  be  deemed  to  claim  under  a  prior  cer¬ 
tificate  of  title  who  is  a  holder  of  or  whose  claim  is  derived 
directly  or  indirectly  from  a  person  who  was  the  holder  of  an 
earlier  certificate  of  title  granted  notwithstanding  that  such 
certificate  of  title  has  been  surrendered  and  a  new  certificate 
of  title  has  been  granted  upon  any  transfer  or  other  instrument. 
1906,  c.  24,  §  3. 

4.  Nothing  contained  in  this  Act  shall  take  away  or  affect 
the  jurisdiction  of  any  competent  court  on  the  ground  of  actual 
fraud  or  over  contracts  for  the  sale  or  other  disposition  of  land 
for  w'hich  a  certificate  of  title  has  been  granted.  1906,  c.  24,  §  4. 

DESCENT  OF  LAND. 

5.  Whenever  by  any  letters  patent,  transfer,  conveyance, 
assurance  or  other  assignment  land  or  any  interest  in  land  is 
granted,  transferred,  conveyed  or  assigned  to  two  or  more 
persons  other  than  executors  or  trustees  in  fee  simple  or  for  any 
less  estate  legal  or  equitable  such  persons  shall  take  as  tenants 
in  common  and  not  as  joint  tenants  unless  an  intention  suffi¬ 
ciently  appears  on  the  face  of  such  letters  patent,  conveyance, 
assurance  or  other  assignment  that  they  take  as  joint  tenants. 
C.  0.  1898.  c.  37. 

6.  No  estate  in  fee  simple  shall  be  changed  into  any 
limited  fee  or  fee  tail  but  the  land  whatever  form  of  words  is 
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used  in  any  transfer,  transmission  or  dealing  shall  except  as 
hereinafter  otherwise  provided  be  and  remain  an  absolute  estate 
in  the  owner  for  the  time  being.  1900,  c.  24,  §  7. 

7.  Any  limitation  which  heretofore  would  have  created  an 
estate  tail  shall  transfer  the  absolute  o-wnership  or  the  greatest 
estate  that  the  transferor  had  in  his  land. 

MARRIED  WOMEN. 

8.  W’hi  nc'vcr  land  is  transferred  to  a  man  and  his  wife 
the  transfer  cs  shall  take  according  to  the  tenor  of  the  transfer 
and  they  shall  not  take  by  entireties  unless  it  is  so  expressed  in 
the  transfer.  1906,  c.  24,  §  14. 

9.  A  man  may  make  a  valid  transfer  of  land  to  his  wife 
and  a  woman  may  make  a  valid  transfer  of  land  to  her  husband 
without  in  either  case  the  intervention  of  a  trustee.  1906,  c.  24, 
§15. 

10.  The  registrar  upon  application  to  him  by  a  married 
woman  and  upon  production  of  the  duplicate  certificate  of  title 
issued  to  her  prior  to  marriage  accompanied  by  her  affidavit  of 
her  marriage  giving  the  date  of  same,  the  place  where  solemnized 
and  her  husband’s  full  name,  residence  and  occupation  shall 
make  a  memorandum  of  such  facts  upon  the  certificate  of  title, 
cancel  such  existing  certificate  of  title  and  the  duplicate  thereof 
and  grant  a  new  certificate  of  title  to  the  applicant  owner  in 
her  newly  acquired  name  in  which  her  husband’s  full  name, 
residence  and  occupation  shall  be  given  and  shall  issue  to  her 
a  duplicate  certificate.  1906,  c.  24,  §  17. 

REGISTRATION  DISTRICTS. 

11.  For  the  purpose  of  this  Act  there  shall  be  in  the  Prov¬ 
ince  of  Saskatchewan  six  land  registration  districts  respectively 
known  as  follows: 

(a)  The  Assiniboia  Land  Registration  District  composed 
of  that  part  of  Saskatchewan  which  is  bounded  as 
follows:  Commencing  at  the  southeast  corner  of  the 
Province  of  Saskatchewan,  thence  northerly  along 
the  cast  boundary  of  the  said  province  to  the  north 
boundary  of  the  twentieth  township,  thence  westerly 
along  the  said  north  boundary  of  the  twentieth  town¬ 
ships  to  the  dividing  lino  between  the  tenth  and 
eleventh  ranges  west  of  the  second  principal  meridian, 
thence  northerly  along  the  said  dividing  line  between 
the  tenth  and  eleventh  ranges  to  the  north  boundary 
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of  the  twenty-sixth  to^vnship,  thence  westerly  along 
the  north  houn  clary  of  the  twenty-sixth  townships 
to  the  point  where  it  is  first  intersected  by  the  east 
shore  of  Last  Mountain  lake,  thence  southerly  along 
the  said  cast  shore  of  Last  Mountain  lake  to  the  point 
where  it  is  first  intersected  by  the  di\uding  line  between 
the  twenty-third  and  twenty-fourth  ranges  west  of 
the  second  principal  meridian  in  tomiship  twenty- 
four,  thence  southerly  along  the  said  dividing  line 
between  the  said  twenty-third  and  twenty-fourth 
ranges  to  the  southern  boundary  of  the  province,  thence 
easterly  along  the  said  southern  boundary  of  the 
province  to  the  point  of  commencement. 

(6)  The  Yorkton  Land  Registration  District  composed 
of  that  part  of  Saskatchewan  which  is  bounded  as 
follows:  Commencing  at  a  point  in  the  east  boundary 
of  the  said  province  being  the  point  of  intersection 
of  the  same  with  the  north  boundary  of  the  twentieth 
township,  thence  northerly  along  the  eastern  boun¬ 
dary  of  the  province  to  the  north  boundary  of  the 
fortieth  tomiship,  thence  westerly  along  the  said  north 
boundary  of  the  fortieth  townships  to  the  dividing 
line  between  the  tenth  and  eleventh  ranges  west  of 
the  second  principal  meridian,  thence  southerly  along 
the  said  dividing  line  between  the  tenth  and  eleventh 
ranges  to  the  north  boundary  of  the  twentieth  town¬ 
ship,  thence  easterly  along  the  said  north  boundary 
of  the  twentieth  townships  to  the  point  of  commence¬ 
ment. 

(c)  The  East  Saskatchewan  Land  Registration  District 
composed  of  that  part  of  Saskatchewan  which  is 
bounded  as  follows:  Commencing  at  a  point  in  the 
east  boundary  of  the  said  province  being  the  point  of 
intersection  of  the  same  with  the  north  boundary  of 
the  fortieth  township,  thence  northerly  along  the  said 
eastern  boundary  of  the  province  to  the  northern 
boundary  thereof,  thence  westerly  along  the  said 
northern  boundary  of  the  province  to  the  dividing 
Tine  between  the  sixth  and  seventh  ranges  west  of  the 
third  principal  meridian,  thence  southerly  along  the 
said  dividing  line  between  the  said  sixth  and  seventh 
•  ranges  to  the  point  where  it  is  intersected  by  the  south 
bank  of  the  North  Saskatchewan  river,  thence  along 
the  said  south  bank  of  the  North  Saskatchewan  river 
upstream  to  the  point  where  it  is  intersected  by  the 
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north  boundary  of  the  fortieth  township,  thence 
easterly  along  the  said  north  boundary  of  the  fortieth 
townships  to  the  point  of  commencement. 

(d)  The  West  Saskatchewan  Land  Registration  District 
composed  of  that  part  of  Saskatchew'an  which  is 
boimded  as  follows;  Commencing  at  the  point  where 
the  dividing  line  between  the  sixth  and  seventh  ranges 
west  of  the  third  principal  meridian  is  intersected  by 
the  south  bank  of  the  North  Saskatchewan  river,  thence 
northerly  along  the  said  dividing  line  between  the 
said  sixth  and  seventh  ranges  to  the  northern  boimdary 
of  the  province,  thence  westerly  along  the  said  northern 
boundary  to  the  western  boundary  of  the  province, 
thence  southerly  along  the  said  western  boundary 
to  the  north  boundary  of  the  fortieth  township,  thence 
easterly  along  the  said  north  boundary  of  the  fortieth 
townships  to  the  point  where  it  is  intersected  by  the 
south  bank  of  the  North  Saskatchewan  river,  thence 
along  the  said  south  bank  of  the  North  Saskatchewan 
river  do\vnstream  to  the  point  of  commencement. 

(e)  The  Saskatoon  Land  Registration  District  composed 
of  that  part  of  Saskatchewan  which  is  bounded  as 
follows;  Commencing  at  the  dividing  line  betAveen 
the  tenth  and  eleventh  ranges  west  of  the  second 
principal  meridian  at  the  point  where  it  is  intersected 
by  the  north  boundary  of  the  twenty-sLxth  township, 
thence  northerly  along  the  said  dividing  line  beWeen 
the  said  tenth  and  eleventh  ranges  to  the  north  boun¬ 
dary  of  the  fortieth  toAvnship,  thence  w'esterly  along 
the  said  north  boundary  of  the  fortieth  townships 
to  the  point  where  it  is  first  intersected  by  the  south 
bank  of  the  North  Saskatchewan  river,  thence  along 
the  said  south  bank  of  the  North  Saskatchewan  river 
upstream  to  the  point  Avhere  it  is  again  intersected  by 
the  north  boundary  of  the  fortieth  township,  thence 
westerly  along  the  said  north  boundary  of  the  fortieth 
townships  to  the  western  boundary  of  the  province, 
thence  southerly  along  the  said  western  boundary  to 
the  north  boundary  of  the  twenty-sixth  township, 
thence  easterly  along  the  said  north  boundary  of  the 
twenty-sixth  townships  to  the  point  of  commencement. 

(/)  The  Moose  Jaw  Land  Registration  District  composed 
of  that  part  of  Saskatchewan  which  is  bounded  as 
follows;  Commencing  at  the  dividing  line  between  the 
twenty-third  and  tAventy-fourth  ranges  Avest  of  the 
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second  principal  meridian  where  it  is  intersected  by 
the  southern  boundary  of  the  province,  thence  north¬ 
erly  along  the  said  dividing  line  between  the  said 
twenty-third  and  twenty-fourth  ranges  to  the  point 
where  it  is  intersected  by  the  east  shore  of  Last  Moun- 
tainlakeinthe  twenty-fourth  township,  thencenortherlj’’ 
along  the  said  east  shore  of  Last  Mountain  lake  to  the 
point  where  it  is  intersected  by  the  north  boundary 
of  the  twenty-sixth  to-wnship,  thence  westerly  along 
the  said  north  boundary  of  the  twenty-sixth  townships 
to  the  western  boundary  of  tha  province,  thence 
southerly  along  the  said  western  boundary  to  the 
southern  boundary  of  the  province,  thence  easterly 
along  the  said  southern  boundary  to  the  point  of 
commencement.  1906,  c.  24,  §  18. 

[The  Areola  District  is  all  of  the  province  east  of  town¬ 
ship  eleven  and  south  of  township  twelve.  Established 
1911.] 

Note. — ^IVlierever  a  dividing  line  between  two  ranges  is 
mentioned  as  the  boundary  of  the  district  it  is  understood  to 
mean  the  surveyed  line  on  the  east  boundary  of  the  westerly 
range  and  the  extension  of  such  line  southerly  to  intersect  the 
north  boundary  of  each  to\vnship  which  lies  to  the  south  of  a 
correction  line  and  thence  easterly  along  the  north  boundary 
of  such  township  to  the  east  boundary  thereof. 

12.  The  Lieutenant  Governor  in  Cmmcil  may  from  time  to 
time  by  proclamation  as  the  settlement  of  the  country  and 
the  exigencies  of  the  public  service  require  constitute-  any 
portion  of  Saskatchewan  a  land  registration  district  and  declare 
by  what  local  name  the  same  shall  be  known  and  designated 
and  may  also  change  the  boundaries  of  existing  districts. 
1906,  c.  24,  §  19. 

13.  In  each  registration  district  at  such  place  as  the  Lieu¬ 
tenant  Governor  in  Council  determines  there  shall  be  an  office 
called  the  “land  titles  office.”  1906,  c.  24,  §  20. 

14.  The  Lieutenant  Governor  in  Council  may  provide  in 
each  registration  district  at  the  public  expense  and  may  there¬ 
after  maintain  in  a  proper  state  of  repair  the  necessary  building 
or  buildings  to  serve  as  a  land  titles  office. 

(2)  Until  the  actual  establishment  of  an  office  in  any  new 
registration  district  set  apart  by  Order  in  Council  all  regis¬ 
trations  made  in  the  offices  of  the  district  or  districts  from 
which  the  territory  comprising  such  new  district  was  set  apart 
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shall  be  and  are  hereby  declared  always  to  have  been  as  valid 
as  if  made  in  such  new  district  Avhen  fully  established.  1906, 
c.  24,  §  21;  190S-9,  c.  15,  §  23. 

15.  The  attorney  general  shall  from  time  to  time  provide 
all  necessary'  books,  forms  and  such  other  office  requisites  as 
are  necessaiy  for  use  under  the  provisions  of  this  Act.  1906, 
c.  24,  §  22. 


OFFICERS. 

16.  The  Lieutenant  Governor  in  Council  may  from  time  to 
time  appoint  a  master  of  titles  whose  duties  shall  be  to  perform 
the  duties  of  the  master  of  titles  by  this  Act  prescribed  and 
under  instructions  from  the  attorney  general  to  inspect  the 
books  and  records  of  the  several  land  titles  offices  and  to  per¬ 
form  such  other  duties  as  he  may  be  directed  by  the  attorney 
general  to  perform;  and  the  said  master  may  in  the  discretion 
of  the  attorney  general  be  directed  to  perform  any  duty  which 
any  registrar  is  empowered  by  this  Act  to  perform.  1906, 
c.  24,  §  23;  1909,  c.  20,  §§  1,  2. 

17.  No  person  shall  be  appointed  master  of  titles  unless 
he  is  when  appointed  a  barrister  and  solicitor  of  at  least  three 
years’  standing  of  the.  Province  of  Saskatchewan  or  one  of  the 
other  provinces  of  Canada.  1906,  c.  24,  §  24;  1909,  c.  20,  §  1. 

18.  The  business  of  each  land  titles  office  shall  be  conducted 
by  an  officer  called  the  registrar  appointed  by  the  Lieutenant 
Governor  in  Council  with  such  other  officials  and  clerks  as  are 
necessary  and  as  the  Lieutenant  Governor  in  Council  from 
time  to  time  appoints. 

(2)  No  person  shall  be  appointed  a  registrar  unless  ho  is  a 
barrister  and  solicitor  of  at  least  three  years’  standing  of  the 
Province  of  Saskatchewan  or  one  of  the  other  provinces  of 
Canada.  1906,  c.  24,  §  25. 

19.  AVhenever  occasion  requires  the  Lieutenant  Governor 
in  Council  may  from  time  to  time  appoint  a  deputy  registrar 
and  one  or  more  assistant  dejmty  registrars  to  assist  a  registrar 
under  instructions  from  the  latter. 

(2)  The  deputy  registrar  may  in  the  event  of  the  illness  or 
absence  from  office  of  the  registrar  perform  all  the  duties 
required  by  this  Act  to  be  done  by  the  registrar. 

(3)  In  case  of  the  death,  resignation  or  removal  from  office 
of  the  registrar  the  deputy  registrar  shall  do  and  perform  all 
the  duties  of  a  registrar  under  this  Act  until  another  registrar 
is  appointed.  1906,  c.  24,  §  26. 
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20.  No  person  shall  be  appointed  a  deputy  registrar  or 
assistant  deputy  registrar  unless  he  is  a  liarrister  and  solicitor 
of  the  Province  of  Saskatchewan  or  of  one  of  the  other  prov¬ 
inces  of  Canada  or  unless  he  has  been  emploj'cd  for  a  period 
of  at  least  three  years  in  a  land  titles  office  in  Saskatchewan. 
1906,  c.  24,  §  27;  1909,  c.  20,  §  3. 

21.  The  master  of  titles,  the  registrars,  deputy  registrars, 
assistant  deputy  registrars  and  other  necessary  officers  shall 
l)e  attached  to  the  department  of  the  attorney  general  and  be 
under  the  control  of  the  attorney  general;  and  their  salaries 
and  such  incidental  expenses  of  carrying  out  the  provisions  of 
Ihis  Act  as  are  sanctioned  by  this  Act  or  by  the  Lieutenant 
Governor  in  Council  shall  be  paid  out  of  moneys  provided  by 
the  Legislature  of  the  province  and  they  shall  hold  office  during 
l)Icasure.  1906,  c.  24,  §  28;  1908,  c.  20,  §  1. 

22.  Neither  the  master  of  titles  nor  any  registrar,  deputy 
registrar,  assistant  deputy  registrar  or  clerk  in  any  land  titles 
office  shall: 

(a)  Directly  or  indirectlj’'  act  as  the  agent  of  any  person 
investing  money  and  taking  securities  on  land  within 
Saskatchewan;  or 

(b)  Advise  for  any  fee  or  reward  or  otherwise  upon  titles 
to  land;  or 

(c)  Practice  as  a  conveyancer;  or 

(d)  Carry  on  or  transact  within  the  land  titles  office  any 
business  or  occupation  whatever  other  than  his  duties 
as  such  master,  registrar,  deputy  registrar,  assistant 
deputy  registrar  or  clerk.  1906,  c.  24,  §  33;  1910, 
c.  20,  §  1. 

23.  No  master  of  titles,  registrar,  deputy  registrar  or 
assistant  deputy  registrar  or  any  person  acting  under  authority 
of  a  registrar  shall  be  liable  to  any  action  or  proceeding  for 
or  in  respect  of  any  act  bona  fide  done  or  omitted  to  be  done 
in  the  exercise  or  supposed  exercise  of  the  powers  given  by  this 
Act  or  by  any  order  or  general  rule  made  in  pursuance  of  this 
Act  except  as  hereinafter  provided.  1906,  c.  24,  §  34;  1910, 
c.  20,  §  1. 

24.  Each  registrar  shall  have  a  seal  of  office  approved  by 
the  Lieutenant  Governor  in  Council  with  which  he  shall  seal 
all  certificates  of  title.  1906,  c.  24,  §  35. 

26.  The  master  of  titles  or  any  registrar,  deputy  registrar 
or  assistant  deputy  registrar  Avithin  the  district  to  which  he  is 
appointed  may  administer  any  oatli  or  take  any  affirmation 


474 


CANADIAN  TORRENS  SYSTEM 


or  declaration  in  lieu  of  an  oath  respecting  titles  to  land  from 
anyone  entitled  bj"  law  to  affirm  or  declare.  1906,  c.  24,  §  37. 

26.  Every  registrar  shall  when  required  furnish  under  seal 
copies  and  abstracts  of  any  instruments  affecting  lands  which 
are  deposited,  filed  or  registered  in  his  office  and  every  such 
certified  copy  shall  be  received  as  evidence  in  the  same  manner 
and  with  the  same  effect  as  if  the  original  was  produced. 
1906,  c.  24,  §  38. 

27.  Every  land  titles  office  shall  be  kept  open  on  all  days 
except  Sundays  and  legal  holidays  between  the  hours  of  ten 
o’clock  in  the  forenoon  and  four  o’clock  in  the  afternoon  during 
which  time  either  the  registrar  or  the  deputy  registrar  shall 
be  in  attendance: 

Pro\dded  that  on  Saturdays  the  said  office  shall  be  closed  at 
one  o’clock  in  the  afternoon.  1906,  c.  24,  §  39. 

BOOKS. 

28.  The  registrar  shall  keep  a  book  or  books  which  shall  be 
called  the  “receiving  book”  in  which  he  shall  enter  a  record  of 
all  instruments  received  by  him. 

29.  The  registrar  shall  stamp  all  instruments  which  are 
presented  to  him  for  registration  showing  the  day,  hour  and 
minute  of  receiving  the  same  and  shall  immediately  enter  a 
record  of  the  same  in  a  receiving  book  to  be  kept  for  that 
purpose. 

(2)  The  said  instruments  shall  then  be  examined  and  if 
found  to  be  complete  and  in  proper  form  and  fit  for  registra¬ 
tion  shall  be  entered  in  the  day  book  as  hereinafter  provided 
as  of  the  day,  hour  and  minute  shown  in  the  receiving  book; 
if  the  instruments  are  not  found  to  be  complete  and  in  proper 
form  or  appear  to  be  unfit  for  registration  the  registrar  shall 
have  power  to  reject  and  return  same.  1906,  c.  24,  §  36. 

30.  The  registrar  shall  keep  a  book  or  books  which  shall 
be  called  the  “day  book,”  and  in  which  shall  be  entered  by  a 
short  description  every  instrument  relating  to  lands  for  which 
a  certificate  of  title  has  issued  or  been  applied  for  which  have 
been  found  by  the  registrar  to  be  complete  and  in  proper  form 
with  the  day,  hour  and  minute  of  its  being  given  in. 

(2)  For  purposes  of  priority  between  mortgagees,  trans¬ 
ferees  and  others  the  time  so  entered  shall  be  taken  as  the  time 
of  registration. 

(3)  The  registrar  in  entering  memoranda  upon  the  cer¬ 
tificate  of  title  embodied  in  the  register  and  in  indorsing  a 
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memorandum  upon  the  duplicate  shall  take  the  time  from  the 
day  book  as  the  time  of  registration.  1906,  c.  24,  §  40. 

31.  Unless  required  so  to  do  by  order  of  a  court  or  a  judge 
the  registrar  shall  not  receive  or  enter  in  the  day  book  any 
instrument  until  the  duplicate  certificate  of  title  for  the  lands 
affected  is  produced  to  him  so  as  to  enable  him  to  enter  the 
proper  memorandum  on  such  duplicate  certificate  except  as 
provided  in  the  following  section.  1906,  c.  24,  §  41. 

32.  A  duplicate  certificate  of  title  for  the  lands  affected 
need  not  be  produced  in  the  case  of: 

(а)  Executions  against  lands,  caveats,  mechanics’  liens, 
assignments  for  the  general  benefit  of  creditors  under 
The  Assignments  Act,  transfers  by  a  sheriff  or  by 
order  of  a  court  or  a  judge;  or 

(б)  Transfers  on  sales  of  lands  for  taxes,  maps  or  plans 
Avhich  do  not  require  to  be  registered,  or  certificates 
or  orders  of  a  court  or  a  judge  or  a  certificate  of  Us 
pendens  under  the  seal  of  the  court  and  the  hand  of 
the  clerk  thereof; 

(c)  A  mortgage  or  other  incumbrance  created  by  any 
person  rightfully  in  possession  of  land  prior  to  the 
issue  of  the  grant  from  the  Cro-wn  or  prior  to  the  issue 
of  transfer  from  the  Hudson’s  Bay  Company  or 
from  any  company  entitled  to  a  grant  of  such  lands 
from  the  Crown  or  to  which  letters  patent  from  the 
Crown  for  such  mortgaged  or  incumbered  lands 
have  already  issued  [but  for  which  no  certificate  of 
title  has  been  issued]  if  there  is  produced  to  and  left 
with  the  registrar  with  the  mortgage  or  incumbrance 
an  affidavit  made  by  the  mortgagor  or  incumbrancer 
in  form  G;  and  also  in  the  case  of  lands  mortgaged 
prior  to  the  issue  of  transfer  from  the  Hudson’s  Bay 
Company  or  other  company  as  aforesaid,  a  certificate 
from  the  land  commissioner  or  other  proper  officer 
of  such  company  that  the  purchase  price  of  such 
mortgaged  lands  has  been  paid  and  that  the  applicant 
is  entitled  to  a  transfer  in  fee  simple  therefor  from 
such  company.  1906,  c.  24,  §  42;  1910-11,  c.  12,  §  1. 

(d)  A  transfer  under  power  of  sale  in  a  mortgage  given 
under  section  93  of  this  Act  by  a  mortgagee  or  an 
order  for  foreclosure  given  under  the  said  section 
by  the  registrar.  1910-11,  c.  12,  §  1  (2). 
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33.  The  registrar  shall  also  keep  a  book  or  books  which 
shall  be  called  the  “register”  and  shall  enter  therein  all  certifi¬ 
cates  of  title  and  shall  record  therein  the  particulars  of  all 
instruments,  dealings  and  other  matters  by  this  Act  required 
to  be  registered  or  entered  in  the  register  and  affecting  the 
land  included  in  such  certificate  of  title. 

(2)  Certificates  of  title  shall  be  in  form  A  in  the  schedule 
to  this  Act  and  each  certificate  shall  constitute  a  separate 
folio  of  such  book.  1906,  c.  24,  §  43. 

34.  The  registrar  shall  also  keep  a  book  or  books  to  be 
called  the  “general  register”  in  which  he  shall  enter  in  alpha¬ 
betical  order  under  the  name  of  the  grantor,  every  instrument 
entered  in  the  daj''  book  relating  to  lands  in  which  the  land 
affected  thereby  is  not  specifically  described  with  the  date  of 
e.\ecution  thereof,  the  names  of  the  parties  thereto  and  the  day, 
hour  and  minute  of  its  receipt  by  him. 

36.  The  registrar  ^shall  also  keep  a  book  or  books  to  be 
called  the  “execution  register”  in  which  he  shall  enter  in 
alphabetical  order  under  the  name  of  the  execution  debtor  all 
writs  of  execution  and  renewals  thereof  received  by  him  with 
the  date  and  amount  thereof,  the  parties  thereto  and  the  day, 
hour  and  minute  of  its  receipt  by  him  and  any  other  particulars 
required  by  this  Act. 

36.  Upon  every  transfer  of  ownership  the  certificate  of 
title  of  the  transferor  and  the  duplicate  thereof  shall  be  can¬ 
celled  in  respect  of  the  land  so  transferred  and  the  certificate 
of  title  of  the  transferee  shall  thereupon  be  entered  upon  a 
new  folio  in  the  register. 

(2)  The  registrar  shall  note  upon  the  folio  of  the  title  of 
the  transferor  the  number  of  the  folio  of  the  transferee’s  title 
and  upon  that  of  the  transferee  the  number  of  the  folio  of  the 
transferor  so  that  reference  can  be  readily  made  from  one  to 
the  other  as  occasion  requires.  1906,  c.  24,  §  44. 

(3)  There  shall  not  be  included  in  a  certificate  of  title 
lands  in  more  than  one  township.  1912,  c.  16,  §  2. 

REGISTRATION. 

37.  Every  grant  shall  be  deemed  and  taken  to  be  registered 
under  the  provisions  and  for  the  purpose  of  this  Act  so  soon 
as  the  same  has  been  marked  by  the  registrar  with  the  folio 
and  volume  on  and  in  vv’hich  it  is  embodied  in  the  register. 

(2)  Every  other  instrument  shall  be  deemed  to  be  registered 
so  soon  as  a  memorandum  of  it  has  been  entered  in  the  register 
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upon  the  folio  constituted  by  the  existing  certificate  of  title 
of  such  land.  1906,  c.  24,  §  45. 

38.  The  registrar  shall  retain  in  his  office  every  registered 
instrument.  1906,  c.  24,  §  46. 

39.  Every  memorandum  entered  in  the  register  shall  state 
the  nature  of  the  instrument  to  which  such  memorandum 
relates,  the  day,  the  hour  and  the  minute  of  its  registration 
and  the  names  of  the  parties  thereto  and  shall  refer  by  number 
or  symbol  to  such  instrument  and  shall  be  signed  by  the 
registrar.  1906,  c.  24,  §  47. 

40.  Whenever  a  memorandum  has  been  entered  in  the 
register  the  registrar  shall  make  a  like  memorandum  upon  the 
duplicate  when  the  same  is  presented  to  him  for  the  purpose 
and  sign  and  seal  such  memorandum. 

(2)  Such  memorandum  shall  be  received  in  all  courts  of 
law  as  conclusive  evidence  of  its  contents  and  that  the  jnstru- 
ment  of  which  it  is  a  memorandum  has  been  duly  icgistered 
under  the  provisions  of  this  Act.  1906,  c.  24,  §  48. 

41.  IWicnever  any  land  is  granted  in  Saskatchewan  by  the 
Crown  the  letters  patent  therefor  when  received  by  the  registrar 
of  the  registration  district  in  rvliich  the  land  so  granted  is  situated 
shall  be  retained  by  the  registrar  in  his  office;  a  certificate  of 
title  as  provided  by  this  Act  with  any  necessary  qualification 
shall  bo  granted  to  the  patentee  and  a  duplicate  of  such  certifi¬ 
cate  of  title  shall  be  issued  to  the  patentee  upon  the  payment 
of  such  fees  and  charges  as  are  fixed  or  may  from  time  to  time 
lie  fixed  by  the  Lieutenant  Governor  in  Council; 

Pi  ovided  however  that  no  fees  or  charges  shall  be  payable 
upon  the  issue  of  a  duplicate  certificate  of  title  to  a  person 
who  has  obtained  a  patent  under  a  homestead  entry  in  accord¬ 
ance  with  the  provisions  of  an  Act  of  the  Parliament  of  Canada 
Icnown  as  The  Dommion  Lands  Act,  unless''  at  the  time  such 
duplicate  certificate  of  title  is  issued  there  are  instruments 
registered  or  filed  which  incumber  or  affect  the  title  in  which 
case  such  duplicate  certificate  shall  be  issued  upon  the  payment 
of  such  fees  as  are  fixed  or  may  from  time  to  time  be  fixed  by 
liie  Lieutenant  Governor  in  Council.  1906,  c.  24,  §§  49,  50. 

42.  The  notification  to  the  Hudson’s  Bay  Company  by  the 
minister  of  the  interior  under  the  provisions  of  The  Dominion 
Lands  Act  of  the  survey  and  confirmation  of  the  survey  of 
any  township  or  part  of  a  township  shall  be  accepted  by  a 
registrar  as  equivalent  to  and  be  dealt  with  by  him  in  all 
respects  in  the  same  manner  as  if  the  said  notification  were 
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letters  patent  to  and  in  favor  of  the  said  company  granting  to 
the  said  company  in  fee  simple  the  sections  or  portions  of 
sections  to  which  they  arc  entitled  in  such  to^smships  or  parts 
of  townships  under  the  provisions  of  The  Dominion  Lands 
Act.  1906,  c.  24,  §  51. 

43.  A  notification  to  the  registrar  from  the  minister  of  the 
interior  that  land  described  therein  has  been  granted  to  the 
Canadian  Pacific  Railway  Company  or  to  any  other  railway 
company  entitled  to  Dominion  lands  under  the  authority  of 
an  Act  of  Parliament  shall  be  accepted  by  the  registrar  and 
dealt  with  by  him  in  all  respects  as  if  the  same  were  letters 
patent  in  favor  of  such  company.  1906,  c.  24,  §  52. 

PLANS  OF  ROADS. 

44.  Whenever  the  plan  of  a  surveyed  road  or  trail  is  for¬ 
warded  to  the  registrar  of  the  proper  land  titles  office  pursuant 
to  the  provisions  of  The  Public  Works  Act  the  registrar  shall 
call  in  the  duplicate  certificate  of  title  for  all  patented  lands 
affected  thereby  in  the  manner  set  forth  in  section  148  of  this 
Act;  and  upon  receipt  of  same  or  if  the  registered  owner  of 
such  lands  refuses  or  neglects  to  return  the  said  duplicate  certi¬ 
ficate  of  title  within  thirty  days  after  the  demand  therefor  has 
been  mailed  to  him  by  the  registrar,  the  registrar  shall  proceed  to 
file  and  register  the  said  plan  and  shall  cancel  the  area  required 
for  the  road  as  shown  on  the  plan  from  the  certificate  of  title 
in  his  office  and  from  the  duplicate  that  may  have  been  or  may 
afterwards  be  returned  to  him,  and  upon  being  requested  so 
to  do  by  the  minister  of  public  works  for  Saskatchewan  shall 
grant  a  certificate  of  title  for  the  road  or  trail  free  from  all 
incumbrances,  liens,  estates  or  interests  whatsoever  to  his 
Majesty  in  the  right  of  the  province  and  shall  issue  to  his 
Majesty  a  duplicate  of  such  certificate  of  title  and  forward  the 
same  to  the  minister  of  public  works: 

Provided  that  the  right  and  title  to  all  mines  and  minerals 
which  may  be  found  to  exist  under  such  land  shall  continue  to 
be  vested  in  the  said  owner  and  his  assigns. 

(2)  A  plan  of  survey  of  any  drain  or  water  right  registered 
by  the  applicant  for  such  right  when  the  applicant  is  the 
minister  of  public  works  for  Saskatchewan  shall  create  an 
easement  over  or  through  the  land  shown  to  be  affected  thereby 
and  shall  be  dealt  with  in  all  respects  by  the  registrar  as  pro¬ 
vided  in  section  73  of  this  Act.  1906,  c.  24,  §  53;  1908,  c.  29, 
§2;  1909,  c.  20,  §  4. 
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46.  If  a  certificate  of  title  has  not  been  granted  for  any 
land  affected  by  a  road  or  trail  as  shown  upon  the  plan  for¬ 
warded  to  the  registrar  as  hereinbefore  provided  the  registrar 
shall  upon  granting  a  certificate  of  title  for  such  land  cancel 
the  area  required  for  the  road  or  trail  as  shown  upon  such  plan 
from  such  certificate  of  title  and  from  the  duplicate  thereof 
when  issued  and  before  delivered  to  the  owner;  and  unless 
a  reservation  of  such  surveyed  road  or  trail  is  made  in  the 
grant  from  the  Crown  of  such  land  he  shall  upon  being  requested 
so  to  do  by  the  minister  of  public  works  for  the  province  grant 
a  new  certificate  of  title  to  his  Majesty  in  the  right  of  the 
province  and  shall  issue  to  his  Majesty  a  duplicate  of  such 
certificate  of  title  and  forward  the  same  to  the  minister  of 
public  worlvs.  1906,  c.  24,  §  54. 

46.  Whenever  it  is  made  to  appear  to  the  satisfaction  of 
the  registrar  that  in  any  plan  heretofore  filed  by  the  depart¬ 
ment  of  public  works  of  the  Northwest  Territories  or  filed 
and  registered  as  hereinbefore  provided  manifest  technical  or 
other  errors  have  intervened  the  registrar  shall  permit  such 
plan  to  be  withdrawn  by  the  department  of  public  works  of 
Saskatchewan  and  a  corrected  plan  substituted  therefor;  and 
the  provisions  of  the  next  three  preceding  sections  shall  apply  to 
such  corrected  or  substituted  plan  upon  the  same  being  filed 
and  registered.  1906,  c.  24,  §  55;  1907,  c.  32,  §  6. 

47.  A  notification  to  the  registrar  from  the  minister  of 
public  works  that  the  land  which  is  described  in  such  notifica¬ 
tion  and  which  is  a  part  of  any  road  allowance  or  surveyed 
road  or  trail  vested  in  the  Crown  in  the  right  of  the  province 
has  been  closed  shall  operate  as  a  transfer  from  the  Crown  to 
the  person  named  as  transferee  in  such  notification  or  in  a 
transfer  attached  thereto  and  shall  be  accepted  by  the  registrar 
and  be  dealt  with  by  him  in  all  respects  as  if  such  notification 
were  letters  patent  in  favor  of  such  person. 

(2)  The  notification  shall  state  the  nature  of  the  grant  and 
shall  specify  any  mines,  minerals,  easements  or  rights  which 
are  excepted  from  the  grant. 

(3)  A  notification  to  the  registrar  from  the  minister  of 
public  works  that  the  land  shown  on  any  plan  of  road,  drain 
or  water  right  for  which  a  certificate  of  title  in  the  name  of 
his  Majesty  in  the  right  of  the  province  has  not  been  issued 
has  been  abandoned  shall  operate  as  a  transfer  from  the  Crown 
to  the  registered  o\vner  of  the  land  through  which  the  road 
to  be  abandoned  passes  and  shall  be  accepted  by  the  registrar 
and  any  memorandum  which  may  have  been  made  upon  the 
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original  certificate  of  title  to  the  land  upon  the  filing  of  the 
plan  shall  be  cancelled.  1906,  c. -24,  §  56;  1908,  c.  29,  §  3; 
1908-9,  c.  9,  §  2. 

48.  Sections  44  to  47  inclusive  of  this  Act  shall  apply  to 
all  plans  of  roads  or  trails  heretofore  filed  in  any  land  titles 
office  in  Saskatchewan  under  the  provisions  of  any  Act  of  the 
Parliament  of  Canada  or  of  any  ordinance  of  the  Northwe.st 
Territories  or  of  any  Act  of  the  Legislature  of  Saskatchewan 
and  shall  so  be  dealt  with  by  the  registrar.  1906,  c.  24,  §  57. 

(2)  A  copy  of  any  plan  made  under  the  provisions  of  The 
Northwest  Territories  Act  duly  certified  by  the  surveyor 
general  of  the  department  of  the  interior  and  by  the  chief 
engineer  of  the  department  of  public  works  for  Saskatchewan 
shall  be  accepted  and  dealt  with  by  the  registrar  under  the 
provisions  of  the  said  sections  44  to  47.  1910-11,  c.  12,  §  2. 

APPLICATIONS  TO  BRING  UNDER  THIS  ACT. 

49.  The  owner  of  any  estate  or  interest  in  any  land  whether 
legal  or  equitable  letters  patent  for  which  issued  from  the 
Crorni  before  the  first  day  of  January,  one  thousand  eight 
hundred  and  eighty-seven,  or  which  otherwise  had  prior  to  that 
date  passed  from  the  Crovm  may  by  himself  or  his  duly  author¬ 
ized  agent  or  attornej'^  apply  to  have  his  title  registered  under 
the  provisions  of  this  Act. 

(2)  If  at  the  time  of  the  grant  of  the  certificate  of  title 
there  are  no  registered  incumbrances  or  conveyances  affecting 
such  land  the  certificate  may  be  granted  to  the  patentee  upon 
payment  of  such  fees  as  are  fixed  in  that  behalf  by  tariff  made 
from  time  to  time  by  the  Lieutenant  Governor  in  Council,  but 
no  fees  shall  be  payable  therefor  under  the  provisions  of  this 
Act  relating  to  the  assurance  fund.  1906,  c.  24,  §  58. 

60.  The  application  therefor  shall  be  made  in  writing  to 
the  registrar  of  the  registration  district  in  which  the  land  is 
situate  in  form  B  in  the  schedule  to  this  Act  and  shall  be 
verified  by  affidavit  of  the  applicant  or  some  one  on  his  liehalf 
in  form  C  in  the  said  schedule. 

(2)  The  application  shall  be  accompanied  by; 

(a)  All  deeds,  if  any,  in  possession  of  the  applicant; 

(5)  A  certificate  showing  all  registrations  affecting  the 
title,  down  to  the  time  when  such  application  is  filed, 
with  the  copies  of  any  registered  documents  the 
original  whereof  he  is  unable  to  produce: 
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Provided  that  it  shall  not  in  any  case  be  necessary  for  any 
applicant  to  produce  copies  of  any  document  the  original 
whereof  is  at  the  time  of  the  application  of  record  in  the  office 
of  the  registrar  to  whom  the  application  is  made;  nor  for  the 
Hudson’s  Bay  Company  in  the  case  of  any  lands  the  title  to 
which  passed  to  that  company  before  the  first  day  of  January, 
one  thousand  eight  hundred  and  eighty-seven  either  by  noti¬ 
fication  made  under  the  provisions  of  The  Dominion  Lands 
Act  or  by  letters  patent  issued  thereunder  prior  to  that  date 
if  the  application  is  accompanied  by  an  affidavit  by  any  officer 
of  the  company  approved  by  the  attorney  general  in  form  D 
in  the  schedule  to  this  Act.  1906,  c.  24,  §  59. 

61.  Upon  the  filing  of  such  application,  if  the  applicant  is 
the  original  grantee  of  the  Crown  of  the  land,  and  no  deed, 
transfer,  mortgage  or  other  incumbrance  or  instrument  or 
caveat  affecting  the  title  thereto  appears  to  have  been  recorded, 
or  if  not  the  original  grantee,  all  the  original  title  deeds  are 
produced  and  no  person  other  than  the  applicant  is  in  actual 
possession  of  the  land  and  no  caveat  has  been  filed,  the  registrar 
if  he  entertains  no  doubt  as  to  the  title  of  the  applicant  shall 
grant  a  certificate  of  title  as  hereinafter  provided.  1906, 
c.  24,  §  60. 

62.  If  there  is  any  mortgage  or  incumbrance  against  the 
land  at  the  date  of  such  application  the  filing  with  the  regis¬ 
trar  of  the  original  mortgage  or  the  instrument  creating  the 
incumbrance  or  a  copy  of  such  mortgage  or  instrument  having 
indorsed  thereon  or  attached  thereto  a  receipt  which  may  be  in 
form  I  in  the  schedule  to  this  Act  for  the  payment  of  the 
amount  thereby  secured,  signed  by  the  mortgagee  or  incum- 
brancee,  attested  by  an  affidavit  of  the  witness  shall  operate  as 
a  discharge  of  the  security  created  by  such  mortgage  or  in¬ 
cumbrance.  1906,  c.  24,  §  61. 

63.  If  any  penson  other  than  the  applicant  appe.ars  by 
admission  or  otherwise  to  be  interested  in  the  land  and  the 
applicant  desires  to  have  his  title  registered  subject  to  the 
interest  of  such  other  person  and  such  interest  is  by  virtue  of 
a  mortgage,  incumbrance,  lease  or  charge  created  by  any  other 
.instrument  and  such  instrument  is  at  the  time  of  the  applica¬ 
tion  of  record  in  the  office  of  the  registrar  to  whom  application 
is  made  or  if  not  so  of  record  is  then  produced  to  the  registrar 
the  registrar  may  if  he  entertains  no  doubt  as  to  the  extent 
and  nature  of  interest  or  of  the  title  of  the  applicant  register 
the  title  and  grant  a  certificate  of  title  and  issue  a  duplicate 
certificate  subject  to  such  interest.  1906,  c.  24,  §  62. 
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54.  Ill  all}’’  case  ivhere  the  person  who  appears  to  be  inter¬ 
ested  in  land  is  a  consenting  party  to  an  application  the  regis¬ 
trar  may  if  he  entertains  no  doubt  as  to  the  title  of  the  applicant 
grant  a  certificate  of  title  subject  to  the  terms  of  the  consent: 

Provided  that  such  consent  shall  be  in  writing  signed  by 
the  consenting  party  in  presence  of  a  witness  and  attested  in 
the  manner  required  by  this  Act  for  the  attestation  of  instru¬ 
ments  not  under  seal.  1906,  c.  24,  §  63. 

65.  In  all  cases  other  than  those  provided  for  in  the  last 
four  preceding  sections  the  registrar  shall  forthwith  on  giving 
the  applicant  a  certificate  of  the  filing  of  his  application  trans¬ 
mit  the  a]iplication  ivith  all  evidence  supplied  to  the  master 
of  titles  to  be  dealt  ivith  as  hereinafter  mentioned.  1906, 
c.  24,  §  64;  190S-9,  c.  9,  §  3;  1909,  c.  20,  §  1. 

66.  The  master  of  titles  shall  examine  without  delay  all 
titles  which  are  submitted  to  him  and  for  such  purpose  shall 
when  necessary  hear  all  i^ersons  interested  or  claiming  to  be 
interested  and  shall  hear  and  consider  the  claims  as  against 
the  applicant  of  any  person  who  is  in  possession  of  the  land; 
and  he  shall  have  and  exercise  all  the  powers  for  compelling 
the  attendance  of  persons  and  the  production  of  documents 
which  usually  appertain  to  courts  of  civil  justice  and  the  judges 
thereof  in  civil  actions  brought  therein.  1906,  c.  24,  §  65; 
.1908-9,  c.  9,  §  3;  1909,  c.  20,  §  1. 

67.  Any  person  having  an  adverse  claim  or  a  claim  not 
recognized  in  the  application  for  registration  may  at  any  time 
before  the  ma.stcr  of  titles  has  approved  of  the  applicant’s 
title  file  with  the  registrar  a  short  statement  of  his  claim  veri¬ 
fied  bj--  affidavit  and  shall  serve  a  copy  thereof  on  the  applicant 
or  his  advocate  or  his  agent.  1906,  c.  24,  §  66;  1908-9,  c.  9, 
§  3;  1909,  c.  20,  §  1. 

58.  If  an5'-  adverse  claim  is  filed  the  master  of  titles  shall 
proceed  to  examine  into  and  adjudicate  thereon  and  no  certifi¬ 
cate  of  title  shall  be  granted  until  such  adverse  claim  has 
been  disposed  of.  1906,  c.  24,  §  67;  1908-9,  c.  9,  §  3;  1909, 
c.  20,  §  1. 

59.  In  any  case  before  him  the  master  of  titles  may  direct 
that  notice  of  the  application  be  published  in  some  newspaper 
or  newspapers  in  such  form  and  for  such  period  as  he  thinks 
expedient  and  no  order  for  registration  shall  be  granted  by 
him  until  after  the  e.xpiration  of  at  least  four  weeks  from 
the  first  publication  of  the  notice  if  he  has  directed  the  same 
to  be  published.  1906,  c.  24,  §  68;  1908-9,  c.  9,  §.3;  1909 
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60.  The  master  of  titles  if  satisfied  Anth  the  applicant’s 
title  shall  thereupon  make  an  order  directing  the  registrar 
after  the  expiration  of  four  weeks  from  the  date  thereof  unless 
in  the  meantime  the  order  is  appealed  from  to  register  the 
same.  1906,  c.  24,  §  69;  190S-9,  c.  9,  §  3;  1909,  c.  20,  §.  1. 

61.  After  tlie  registration  of  a  title  the  registrar  shall  make 
out,  sign,  officially  seal  and  deliver  to  the  owner  or  his  duly 
authorized  agent  a  duplicate  of  the  certificate  of  title  in  the 
register  on  which  shall  be  entered  all  memoranda  indorsed  on 
or  attached  to  the  certificate  of  title.  1906,  c.  24,  §  70. 

EFFECT  OF  REGISTKATION. 

62.  In  every  instrument  transferring,  incumbering  or 
charging  any  land  for  which  a  certificate  of  title  has  been 
granted  there  shall  be  implied  the  follovdng  covenant  bj’’  the 
transferor  or  incumbrancer,  that  is  to  say:  That  the  transferor 
or  incumbrancer  will  do  such  acts  and  execute  such  instruments 
as  in  accordance  with  the  pro\usions  of  this  Act  arc  necessary 
to  give  effect  to  all  covenants,  conditions  and  purposes  expressly 
set  forth  in  such  instrument  or  by  this  Act  declared  to  be 
implied  against  such  person  in  instruments  of  a  like  nature. 
1906,  c.  24,  §  71. 

63.  In  every  instrument  transferring  land  for  which  a 
certificate  of  title  has  been  granted  subject  to  mortgage  or 
incumbrance  there  shall  be  implied  a  covenant  by  the  trans¬ 
feree  with  the  transferor  and  so  long  as  such  transferee  shall 
remain  the  registered  owner  Avith  the  mortgagee  or  incum- 
brancee  that  the  transferee  aauII  pay  the  principal  money, 
intere.st,  annuity  or  rent  charge  secured  by  the  mortgage  or 
incumbrance  at  the  rate  and  at  the  time  specified  in  the  instru¬ 
ment  creating  the  same,  and  aauII  indemnify  and  keep  harmless 
the  transferor  from  and  against  the  principal  sum  or  other 
moneys  secured  by  such  instrument  and  from  and  against  the 
liability  in  respect  of  any  of  the  covenants  therein  contained 
or  under  this  Act  implied  on  the  part  of  the  transferor.  1906, 
c.  24,  §  72;  1909,  c.  20,  §  5. 

64.  After  a  certificate  of  title  has  been  granted  for  any 
land  no  instrument  until  registered  under  this  Act  shall  be 
effectual  to  pass  any  estate  or  interest  in  any  land  except  a 
leasehold  interest  not  exceeding  three  years  or  render  such 
land  liable  as  security  for  the  payment  of  money  except  as 
against  the  person  making  the  same  1906,  c.  24,  §  73. 
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65.  The  owner  of  land  for  which  a  certificate  of  title  has 
been  granted  shall  hold  the  same  subject  (in  addition  to  the 
incidents  implied  by  virtue  of  this  Act)  to  such  incumbrances, 
liens,  estates  or  interests  as  are  notified  on  the  folio  of  the 
register  which  constitutes  the  certificate  of  title,  absolutely 
free  from  all  other  incumbrances,  liens,  estates  or  interests 
whatsoever  except  in  case  of  fraud  wherein  he  has  participated 
or  colluded  and  except  the  estate  or  interest  of  an  owner 
claiming  the  same  land  under  a  prior  certificate  of  title. 

(2)  Such  priority  shall  in  favor  of  any  person  in  posses¬ 
sion  of  land  be  computed  with  reference  to  the  grant  or  earliest 
certificate  of  title  under  which  he  or  any  person  through  whom 
he  derives  title  has  held  such  possession.  1906,  c.  24,  §  75. 

66.  The  land  mentioned  in  any  certificate  of  title  granted 
under  this  Act  shall  by  implication  and  without  any  special 
mention  therein  unless  the  contrary  is  expressly  declared 
therein  be  subject  to: 

(a)  Any  subsisting  reservations  or  exceptions  contained 
in  the  original  grant  of  the  land  from  the  Crown; 

(b)  All  unpaid  taxes; 

(c)  Any  public  highway  or  right  of  way  or  other  public 
easement  howsoever  created  upon,  over  or  in  respect 
of  the  land; 

(d)  Any  subsisting  lease  or  agreement  for  a  lease  for  a 
period  not  exceeding  three  years  where  there  is  actual 
occupation  of  the  land  under  the  same; 

(e)  x\ny  decrees,  orders  or  executions  against  or  affecting 
the  interest  of  the  owner  in  the  land  which  have  been 
filed  and  maintained  in  force  against  the  owner; 

(/)  Any  right  of  expropriation  which  may  by  statute  or 
ordinance  be  vested  in  any  person,  body  corporate 
or  his  Majesty; 

(g)  Any  right  of  way  or  other  easement  granted  or  acquired 
under  the  provisions  of  The  Irrigation  Act.  1906, 
c.  24,  §  76. 

67.  After  the  certificate  of  title  for  any  land  has  been 
granted  no  instrument  shall  be  effectual  to  pass  any  interest 
therein  or  to  render  the  land  liable  as  security  for  the  pajunent 
of  money  as  against  any  bona  fide  transferee  of  the  land  under 
this  Act  unless  such  instrument  is  executed  in  accordance  with 
the  provisions  of  this  Act  and  is  duly  registered  thereunder. 
1906,  c.  24,  §  77. 
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68.  No  memorandum  or  entry  shall  be  made  upon  a 
certificate  of  title  or  upon  the  duplicate  thereof  of  any  notice 
of  trusts  whether  expressed,  implied  or  constructive. 

(2)  The  registrar  shall  treat  any  instrument  contaim'ng 
any  such  notice  as  if  there  was  no  trust  and  the  trustees  therein 
named  shall  be  deemed  to  be  the  absolute  and  beneficial 
owners  of  the  land  for  the  purposes  of  this  Act.  1906,  c.  24, 
§  79. 

69.  Every  instrument  shall  become  operative  according  to 
the  tenor  and  intent  thereof  so  soon  as  registered  and  shall 
thereupon  create,  transfer,  surrender,  charge  or  discharge,  as 
the  case  may  be,  the  land  or  estate  or  interest  therein  men¬ 
tioned  in  such  instrmnent.  1906,  c.  24,  §  80. 

70.  Instruments  registered  in  respect  of  or  affecting  the 
same  land  shall  be  entitled  to  priority  the  one  over  the  other 
according  to  the  time  of  registration  and  not  according  to  the 
date  of  execution.  1906,  c.  24,  §  81. 

TRANSFERS. 

71.  When  land  for  which  a  certificate  of  title  has  been 
granted  is  intended  to  be  transferred  or  any  right  of  way  or 
other  easement  is  intended  to  be  created  or  transferred  the 
owner  shall  execute  a  transfer  in  form  P  in  the  schedule  to  this 
Act  which  transfer  may  for  description  of  the  land  intended 
to  be  dealt  with  refer  to  the  certificate  of  title  of  the  land  or 
shall  give  such  description  as  is  necessary  to  identify  the  same 
and  shall  contain  an  accurate  statement  of  the  estate,  interest 
or  easement  intended  to  be  transferred  or  created.  1906, 
c.  24,  §  82;  1909,  c.  20,  §  6. 

72.  No  words  of  limitation  are  necessary  in  any  transfer  of 
any  land  in  order  to  transfer  all  or  any  title  therein  but  every 
instrument  transferring  land  shall  operate  as  an  absolute 
transfer  of  all  such  right  and  title  as  the  transferor  has  therein 
at  the  time  of  its  execution  unless  a  contrary  intention  is 
expressed  in  the  transfer: 

Provided  that  nothing  herein  contained  shall  preclude  any 
transfer  from  operating  by  way  of  estoppel.  1906,  c.  24,  §  83. 

73.  Whenever  any  easement  or  any  incorporeal  right  in  or 
over  any  land  for  which  a  certificate  of  title  has  been  granted 
is  created  for  the  purpose  of  being  annexed  to  or  used  and 
enjoyed  together  Avith  other  land  for  which  a  certificate  of  title 
has  also  been  granted  the  registrar  shall  make  a  memorandum 
of  the  instrument  creating  such  easement  or  incorporeal  right 


CANADIAN  TOIIRENS  SYSTEM 


upon  the  folio  of  the  register  which  constitutes  the  existing 
certificate  of  title  of  such  other  land  and  upon  the  duplicate 
thereof.  1906,  c.  2d,  §  S4. 

74.  If  a  transfer  purports  to  transfer  the  transferor’s 
interest  in  the  wh.ole  or  part  of  the  land  mentioned  in  any 
certificate  of  title  the  transferor  shall  deliver  up  the  duplicate 
certificate  of  title  of  the  land  and  the  registrar  shall  make  a 
memorandum  setting  forth  the  particulars  of  the  transfer  upon 
the  duplicate  certificate  of  title  and  upon  the  certificate  of  title 
in  the  register  cancelling  the  same  cither  wholly  or  partially 
according  as  the  transfer  purports  to  transfer  the  whole  or 
part  only  of  the  interest  of  the  transferor  in  the  said  land. 
1906,  c.  24,  §  So. 

75.  Upon  every  transfer  of  the  land  mentioned  in  a  certifi¬ 
cate  of  title  the  certificate  of  title  to  be  granted  shall  be  granted 
by  the  registrar  and  a  duplicate  shall  be  issued  to  the  trans¬ 
feree  on  application.  1906,  c.  24,  §  86. 

PLANS. 

76.  The  registrar  may  require  the  owner  of  any  land  within 
his  registration  district  desiring  to  transfer  or  otherunse  to 
deal  with  the  same  under  the  provisions  of  this  Act  to  furnish 
the  registrar  with  a  map  or  plan  of  the  land  having  the  several 
measurements  marked  thereon  certified  by  a  Saskatchewan 
land  surveyor  and  prepared  upon  one  of  the  following  scales: 

(a)  If  the  land  proposed  to  be  transferred  or  dealt  with 
is  of  less  area  than  one  acre  then  the  map  or  plan 
shall  be  on  a  scale  not  less  than  one  inch  to  two  chains; 

(h)  If  the  land  is  of  greater  area  than  one  acre  but  not 
exceeding  five  acres  then  the  map  or  plan  shall  be  on 
a  scale  not  less  than  one  inch  to  five  chains; 

(c)  If  the  land  is  of  greater  area  than  five  acres  but  not 
exceeding  eighty  acres  then  the  map  or  plan  shall  be 
on  a  scale  not  less  than  one  inch'to  ten  chains. 

(2)  The  owner  shall  sign  the  plan  and  attest  the  accuracy 
of  the  same  in  the  manner  hereinafter  provided  for  the  attesta¬ 
tion  of  all  instruments. 

(3)  If  the  owner  neglects  or  refuses  to  comply  with  the 
requireruents  aforesaid  the  registrar  shall  not  proceed  with  the 
registration  of  the  transfer  or  dealing  until  the  requirements 
are  complied  with. 

(4)  Subsequent  subdivisions  of  the  same  land  may  be 
delineated  upon  a  duplicate  of  the  map  or  plan  of  the  same  so 
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furnished  if  such  map  is  upon  a  sufficient  scale  in  accordance 
with  the  provisions  herein  contained;  and  the  correctness  of 
the  delineation  of  each  subdivision  shall  be  attested  in  the 
manner  prescribed  for  the  attestation  of  an  original  map. 

(5)  Where  parts  of  different  legal  subdivisions  arc  included 
in  the  same  transfer  the  map  shall  represent  the  whole  of  the 
legal  subdivisions  and  shall  indicate  the  location  of  the  land 
to  be  transferred: 

Provided  that  this  shall  not  be  necessary  in  the  case  of  lots 
in  a  city,  town  or  village  the  plan  of  which  has  been  registered. 
1906,  c.  24,  §  87;  1909,  c.  20,  §  7. 

77.  Anj^  plan  -which  has  been  prepared  in  accordance  ■\\ath 
the  provisions  of  any  Act  of  the  Parliament  of  Canada  or  of 
any  ordinance  of  the  Nortlwvest  Territories  or  any  Act  of 
the  Legislature  of  Saskatchew-an  and  which  has  been  lodged 
or  filed  with  the  registrar  under  or  in  accordance  with  the 
provisions  of  any  of  said  Acts  or  ordinances  shall  be  dealt 
with  and  recognized  by  him  in  so  far  as  it  is  capable  of  being 
dealt  ■\vith  and  recognized  as  if  it  had  been  jrrciJared  and  filed 
or  registered  under  and  in  accordance  -with  the  provisions  of 
this  Act,  1906,  c.  24,  §  88. 

78.  Any  map  or  plan  attested  by  the  signature  of  the 
superintendent  general  of  Indian  affairs  or  his  deputy  and 
certified  by  a  Dominion  land  surveyor  to  be  a  true  copy  of  a 
plan  of  survey  lodgeil  or  filed  in  the  department  of  Indian 
affairs  of  lands  described  as  “Indian  lands”  in  The  Indian  Act 
shall  be  dealt  -wnth  and  recognized  in  accordance  with  the 
provisions  of  this  Act  by  the  registrar  of  the  district  in  which 
the  said  lands  are  situated  wdicn  the  said  map  or  plan  has  been 
lodged  or  filed  wnth  him  not\vithstanding  that  The  Indian 
Ad  does  not  expre.ssly  authorize  the  said  map  or  plan  to  be  so 
lodged  or  filed.  1906,  c.  24,  §  89;  1909,  c.  20.  §  7;  1910-11, 
c.  12,  §  3. 


79.  Any  owmer  subdividing  land  and  laying  the  same  out 
as  a  town  plot  shall  register  a  map  of  such  torni  plot  and_  shall 
deposit  with  the  registrar  three  copies  thereof  and  the  registrar 
shall  indorse  thereon  a  certificate  showing  the  number  of  such 
■  map  and  the  date  of  registration  and  shall  deliver  one  copy  of 
the  same  to  the  minister  of  public  w'orks  for  Saskatchewan, 
retain  the  original  and  one  of  the  copies  in  the  land  titles 
office  and  return  one  copy  to  the  owner. 

(2)  Such  map  shall  be  made  on  a  scale  of  not  less  than  one 
inch  to  four  chains  and  shall  show: 


GANiUDIAN  TORKENS  SYSTEM 


(a)  The  number  of  the  section,  towmship  and  range  or 
the  number  of  the  river  lot  or  the  name  of  the  district 
or  reservation,  as  the  case  may  be,  in  which  the  land 
lies;  and 

(b)  The  number  of  the  meridian  west  of  which  the  said 
range,  river  lot,  district  or  reservation  is  situated; 

(c)  All  boundary  lines  of  the  section  or  sections,  river 
lot,  district  or  reservation  within  the  limits  of  the 
land  shovm  on  the  said  map; 

(d)  All  roads,  streets,  passages,  thoroughfares,  squares  or 
reservations  appropriated  or  set  apart  for  public  use 
with  the  courses  and  widths  thereof  respectively; 

(e)  The  length  and  width  of  all  lots; 

(/)  The  courses  of  all  division  lines  between  the  respec¬ 
tive  lots  within  the  said  town  plot;  and 

(g)  The  comses  of  all  streams  or  waters  within  the  limits 
of  the  land  included  in  the  map. 

(3)  The  lots  shall  be  marked  with  distinct  numbers  or 
symbols. 

(4)  Every  such  map  shall  be  signed  by  every  owner  or  his 
agent  and  certified  in  form  X  in  the  schedule  to  this  Act  by  a 
Saskatchewan  land  surveyor  w^hose  respective  signatures  shall 
be  duly  witnessed  and  attested  in  the  manner  herein  provided 
for  the  attestation  of  instruments  to  be  registered  under  this 
Act. 

(5)  The  registration  in  the  land  titles  office  of  the  plan  of 
the  subdivision  in  lots  or  blocks  of  any  land  shall  vest  the 
title  to  all  streets,  lanes,  parks  or  other  reserves  for  public 
purposes  showm  on  such  plan  in  his  Majesty  in  the  right  and 
to  the  use  of  his  Province  of  Saskatchewan;  and  no  change  or 
alteration  in  the  boundaries  of  any  street,  lane,  park  or  public 
reserve  shall  be  made  without  the  consent  of  the  minister  of 
public  works  having  been  first  obtained: 

Provided  that  the  right  and  title  to  all  mines  and  minerals 
which  may  be  found  to  exist  under  such  streets,  lanes,  parks 
or  public  reserves  shall  continue  to  be  vested  in  the  said  owner 
and  his  assigns. 

_  (6)  No  plan  of  subdivision  of  any  land  within  the  corporate 
limits  of  any  city  or  towm  shall  be  registered  unless  it  conforms 
to  the  regulations  made  or  to  be  made  by  the  council  of  such 
city  or  town  Avith  regard  thereto  and  provided  that  such  regu¬ 
lations  and  any  amendments  thereof  or  additions  thereto  have 
first  been  approved  by  the  minister  of  public  works;  or  in 
case  no  such  regulations  have  been  made  then  unless  it  conforms 
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in  all  respects  to  the  regulations  of  the  department  of  public 
works  with  regard  thereto  and  unless  the  cihief  engineer  of  the 
department  of  public  works  has  indorsed  thereon  his  certificate 
that  such  plan  of  subdivision  conforms  in  all  respects  to  the 
regulations  of  the  department  of  public  works  'nith  regard 
thereto;  and  no  plan  of  subdivision  of  any  land  outside  the 
corporate  limits  of  a  city  or  town  shall  be  registered  unless  the 
chief  engineer  of  the  department  of  public  works  has  indorsed 
thereon  his  certificate  that  such  plan  of  subdivision  conforms 
in  all  respects  to  the  regulations  of  the  department  of  public 
works  with  regard  thereto.  1906,  c.  24,  §  90;  1908,  c.  29,  §  5; 
190S-9,  c.  9,  §  4;  1909,  c.  20,  §§  7,  8;  1910-11,  c.  12,  §  4; 
1912,  c.  16,  §  3. 

80.  In  no  case  shall  any  plan  or  survey  although  filed  and 
registered  be  binding  on  the  person  so  filing  or  registering 
the  same  or  upon  any  other  person  unless  a  sale,  mortgage, 
incumbrance  or  lease  has  been  made  according  to  such  plan  or 
survey. 

(2)  In  all  cases  cancellation  in  whole  or  in  part  or  amend¬ 
ments  or  alterations  of  any  such  plan  or  survey  may  be  ordered 
to  be  made  at  the  instance  of  the  person  filing  or  registering 
the  same  or  of  any  person  deriving  a  title  through  him  of  any 
land  shown  on  such  plan  or  survey  by  a  judge  if  on  application 
for  the  purpose  duly  made  and  upon  hearing  all  parties  con¬ 
cerned  it  is  thought  fit  and  just  so  to  order  and  upon  such 
terms  and  conditions  as  to  costs  and  otherwise  as  may  be 
deemed  expedient.  1906,  c.  24,  §  91. 

LEASES. 

81.  When  any  land  for  which  a  certificate  of  title  has  been 
granted  is  intended  to  be  leased  or  demised  for  a  life  or  lives 
or  for  a  term  of  more  than  three  years  the  owner  shall  execute 
a  lease  in  form  J  in  the  schedule  to  this  Act  and  every  such 
instrument  shall  for  description  of  the  land  intended  to  be 
dealt  with  refer  to  the  certificate  of  title  of  the  land  or  shall 
give  such  other  description  as  is  necessary  to  identify  the  land. 

(2)  The  owner  of  any  estate  leased  or  demised  to  him  or 
to  the  person  from  whom  he  claims  a  title  for  a  life  or  for 
lives  or  for  a  term  of  more  than  three  years  in  any  land  for 
which  the  grant  from  the  Crown  has  been  registered  may  apply 
to  have  his  title  registered  and  when  any  lease  under  the  provi¬ 
sions  of  this  Act  is  registered  the  registrar  shall  retain  posses¬ 
sion  of  the  duplicate  certificate  of  title  on  behalf  of  all  persons 
interested  in  the  land  covered  by  such  lease;  and  the  registrar 
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shall  if  desired  furnish  either  to  the  lessor  or  lessee  or  to  both 
a  certificate  of  the  registration  of  the  I.  ase  in  form  L  in  the 
schedule  to  this  Act. 

(3)  A  right  for  the  lessee  to  purchase  the  land  therein 
described  may  be  stipulated  in  the  instrument. 

(4)  In  case  the  lessee  pays  the  purchase  money  stipulated 
and  otherwise  observes  his  covenants  expressed  and  implied  in 
the  instrument  the  lessor  shall  be  bound  to  execute  a  transfer 
to  such  lessee  of  the  land  and  to  perform  all  necessary  acts  by 
this  Act  prescribed  for  the  purpose  of  transferring  the  land  to 
the  purchaser. 

(5)  No  lease  of  mortgaged  or  incumbered  land  shall  be 
valid  and  binding  against  the  mortgagee  or  incumbrancee 
unless  the  mortgagee  or  incumbrancee  has  consented  in  wTiting 
to  the  lease  prior  to  the  same  being  registered  or  subsequently 
adopts  the  same.  1906,  c.  24,  §  92;  1908,  c.  29,  §  6;  1908-9. 
c.  9,  §  5. 

82.  In  every  lease  unless  a  contrary  intention  appears 
therein  there  shall  be  implied  covenants  by  the  lessee: 

(a)  That  he  wall  pay  the  rent  thereby  reserved  at  the 
times  therein  mentioned  and  all  rates  and  taxes 
wdiich  may  be  payable  in  respect  of  the  demised  land 
during  the  continuance  of  the  lease; 

(b)  That  he  will  at  all  times  during  the  continuance  of 
the  lease  keep  and  at  the  termination  thereof  yield 
up  the  demised  land  in  good  and  tenantable  repair, 
accidents  and  damage  to  buildings  from  fire,  storm 
and  tempest  or  other  casualty  and  reasonable  w'ear 
and  tear  excepted.  1906,  c.  24,  §  93. 

83.  In  every  lease  unless  a  different  intention  appears 
therein  there  shall  also  bo  implied  powders  in  the  lessor: 

(a)  That  he  may  by  himself  or  his  agents  enter  upon  the 
demised  land  and  view  the  state  of  repair  thereof 
and  may  .serve  upon  the  lessee  or  leave  at  his  last  or 
usual  place  of  abode  or  upon  the  demised  land  a 
notice  in  writing  of  any  defect  requiring  him  mthin 
a  reasonable  time  to  be  therein  mentioned  to  repair 
the  same  in  so  far  as  the  tenant  is  bound  so  to  do; 

(b)  That  in  case  the  rent  or  any  part  thereof  is  in  arrear 
for  the  space  of  tw^o  calendar  months  or  in  case  default 
is  made  in  the  fulfilment  of  any  covenant  whether 
expressed  or  implied  in  such  lease  on  the  part  of  the 
lessee  and  is  continued  for  the  space  of  two  calendar 
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months  or  in  case  the  repairs  required  by  such  notice 
as  aforesaid  are  not  completed  within  the  time  therein 
specified  the  lessor  may  enter  upon  and  take  posses¬ 
sion  of  the  demised  land.  1906,  c.  24,  §  94. 

84.  In  any  such  case  the  registrar  upon  proof  to  his  satis¬ 
faction  of  lawful  re-entry  and  recovery  of  possession  by  a 
lessor  or  his  transferee  by  a  legal  proceeding  shall  make  a 
memorandum  of  the  same  ujmn  the  certificate  of  title  and 
upon  the  duplicate  thereof  when  presented  to  him  for  that 
purpose  and  the  estate  of  the  lessee  in  such  land  shall  there¬ 
upon  determine  but  without  releasing  the  lessee  from  his 
liability  in  respect  of  the  breaeh  of  any  covenant  in  the  lease 
expressed  or  implied. 

(2)  The  registrar  shall  cancel  the  lease  if  delivered  up  to 
him  for  that  purpose.  1906,  c.  24,  §  95. 

85.  Whenever  in'any  lease  made  under  this  Act  the  forms 
of  words  in  column  one  of  form  K  in  the  schedule  to  this 
Act  and  distinguished  by  any  number  therein  are  used  the 
lease  shall  be  taken  to  have  the  same  effect  and  be  construed 
as  if  there  had  been  inserted  therein  the  form  of  words  con¬ 
tained  in  column  two  of  the  said  form  and  distinguished  by 
the  same  numl^er: 

Provided  that  it  shall  not  be  necessary  in  any  such  lease  to 
insert  any  such  number. 

(2)  Every  such  form  shall  be  deemed  a  covenant  by  the 
covenantor  Math  the  covenantee  and  his  transferees  binding 
the  former  and  his  heirs,  executors,  administrators  and  trans¬ 
ferees. 

(3)  There  may  be  introduced  into  or  annexecl  to  any  of  the 
forms  in  the  first  column  any  expressed  exceptions  from  the 
same  or  expressed  qualifications  thereof  respectively  and  the 
like  exceptions  or  qualifications  shall  be  taken  to  be  made  from 
or  in  corresponding  forms  in  the  second  column.  1906,  c.  24, 
§  96. 

86.  Whenever  any  lease  or  demise  which  is  required  to  be 
registered  by  this  Act  is  intended  to  be  surrendered  and  the 
surrender  thereof  is  effected  otherwise  than  through  the 
operation  of  a  surrender  in  law  upon  the  production  of  the 
surrender  in  form  M  in  the  schedule  to  this  Act  to  the  registrar 
he  shall  make  a  memorandum  of- the  surrender  upon  the  certi¬ 
ficate  of  title  in  the  register  and  upon  the  duplicate  certificate: 

Provided  that  no  lease  subject  to  mortgage  or  incumbrance 
shall  be  surrendered  without  the  consent  of  the  mortgagee  or 
incumbrancee. 
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(2)  When  the  memorandum  has  been  so  made  the  estate  or 
interest  of  the  lessee  in  the  land  shall  vest  in  the  lessor  or  in 
the  person  in  whom  having  regard  to  intervening  circumstances, 
if  any,  the  land  would  have  vested  if  the  lease  had  never  been 
executed,  1900,  c.  24,  §  97;  1909,  c.  20,  §  9. 

MORTGAGES  AND  INCUMBRANCES. 

87.  Whenever  any  land  for  which  a  certificate  of  title  has 
been  granted  is  intended  to  be  charged  or  made  security  in 
favor  of  any  mortgagee  the  mortgagor  shall  execute  a  mortgage 
in  form  E  in  the  schedule  to  this  Act  or  to  the  like  effect. 

(2)  Whenever  any  such  land  is  intended  to  be  charged 
with  or  made  security  for  the  payment  of  an  annuity,  rent 
charge  or  sum  of  money  other  than  a  debt  or  loan  in  favor  of 
any  incumbrancee  the  incumbrancer  shall  execute  an  incum¬ 
brance  in  form  F  in  the  schedule  of  this  Act  or  to  the  like 
effect.  1910-11,  c.  12,  §  6. 

(3)  Every  such  instrument  shall  contain  an  accurate 
statement  of  the  estate  or  interest  intended  to  be  mortgaged  or 
incumbered  and  shall  for  description  of  the  land  intended  to 
be  dealt  with  refer  to  the  certificate  of  title  on  which  the 
estate  or  interest  is  held  or  shall  give  such  other  description  as 
is  necessary  to  identify  the  land. 

(4)  A  memorandum  of  the  mortgage  or  incumbrance  shall 
be  made  upon  the  certificate  of  title  in  the  register  and  upon 
the  duplicate  certificate.  1906,  c.  24,  §  98;  1909,  c.  20,  §  10. 

88,  There  may  be  filed  in  the  office  of  the  registrar  any 
mortgage  or  other  incumbrance  created  by  any  person  right¬ 
fully  in  possession  of  land  prior  to  the  issue  of  the  grant  from 
the  Crown  or  prior  to  the  issue  of  the  transfer  from  the  Hudson’s 
Bay  Company  or  from  any  company  entitled  to  a  grant  of 
such  lands  from  the  Crown  or  to  which  letters  patent  from 
the  Crown  for  such  mortgaged  lands  have  already  issued  if 
there  is  produced  to  and  left  with  the  registrar  with  the  mort¬ 
gage  an  aflSdavit  made  by  the  mortgagor  in  the  form  G  in 
the  schedule  to  this  Act  and  also  in  the  case  of  lands  mortgaged 
prior  to  the  issue  of  transfer  from  the  Hudson’s  Bay  Company 
or  other  company  as  aforesaid  a  certificate  from  the  land 
commissioner  or  other  proper  ofl^icer  of  the  company  that  the 
purchase  price  of  such  mortgaged  lands  has  been  paid  and  that 
the  mortgagor  is  entitled  to  a  transfer  in  fee  simple  therefor 
from  such  company, 

(2)  The  registrar  shall  on  registering  the  grant  or  transfer 
of  lands  so  mortgaged  enter  in  the  register  and  indorse  upon 
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the  duplicate  certificate  of  title  before  issuing  it  a  memoran¬ 
dum  of  the  mortgage  or  incumbrance. 

(3)  When  so  entered  the  mortgage  or  incumbrance  shall  be 
as  valid  as  if  made  subsequent  to  the  issue  of  the  grant  or  to 
the  issue  of  the  transfer  from  the  Hudson’s  Bay  Company  or 
from  any  company  entitled  to  a  grant  of  such  lands  from  the 
Crown  or  to  which  letters  patent  from  the  Crown  for  such 
lands  may  have  issued,  as  the  case  may  be. 

(4)  If  more  than  one  mortgage  or  incumbrance  are  filed 
they  shall  be  registered  in  the  order  of  time  in  which  they 
have  been  filed  in  the  said  office.  1906,  c.  24,  §  99. 

89.  Nothing  in  this  Act  contained  shall  entitle  a  settler 
who  is  entered  for  a  homestead  or  homestead  and  pre-emption 
under  the  provisions  contained  in  The  Dominion  Lands  Act  to 
mortgage  the  land  entered  for  by  him  as  a  homestead  or  pre¬ 
emption  prior  to  issue  of  a  patent  to  him  therefor.  1906, 
c.  24,  §  100;  1908,  c.  29,  §  7;  1908-9,  c.  9,  §  6. 

80.  When  any  mortgage  or  incumbrance  is  registered 
under  the  provisions  of  this  Act  the  registrar  shall  retain 
possession  of  the  duplicate  certificate  of  title  on  behalf  of  all 
persons  interested  in  the  land  covered  by  such  mortgage  or 
incumbrance;  but  the  registrar  shall  if  desired  furnish  to  the 
owner  of  such  mortgage  or  incumbrance  a  certificate  of  charge 
which  may  be  in  form  Z  in  the  schedule  to  this  Act.  1906, 
c.  24,  §  101. 

91.  A  mortgage  or  incumbrance  under  this  Act  shall  have 
effect  as  security  but  shall  not  operate  as  a  transfer  of  the  land 
thereby  charged.  1906,  c.  24,  §  102. 

92.  A  mortgagee  or  incumbrancee  of  lands  may  from  time 
to  time  either  upon  the  written  request  of  the  owner  or  in  case 
there  is  at  such  time  or  times  any  default  existing  under  such 
mortgage  or  incumbrance  without  such  request,  apply  for  and 
obtain  insurance  against  actual  loss  or  injury  to  growing  crops 
by  hail  of  the  crops  then  growing  on  the  land  subject  to  such 
mortgage  or  incumbrance  and  the  cost  of  such  insurance  paid 
by  the  mortgagee  or  incumbrancee  shall  be  added  to  the 
principal  sum  owing  under  and  by  virtue  of  such  mortgage  or 
incumbrance  and  shall  be  repayable  with  interest  at  the  then 
next  ensuing  date  set  for  pasunent  of  any  instalment  of  principal 
or  interest  under  such  incumbrance.  1908-9,  c.  9,  §  8. 

93.  Proceedings  to  enforce  payment  of  moneys  secured 
by  mortgage  or  incumbrance  or  to  enforce  the  observance  of 
the  covenan'  3,  agreements,  stipulations  or  conditions  contained 
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in  any  mortgage  ©r  incumljrancc  or  for  the  sale  of  the  lands 
mortgaged  or  incumbered  or  to  foreclose  the  estate,  interest  or 
claim  of  any  person,  in  or  upon  the  lands  mortgaged  or  in- 
cumbered  as  also  proceedings  to  redeem  or  discharge  any 
land  from  any  such  mortgage  may  be  had  and  taken  in  the 
Supreme  Court  of  Saskatchewan  under  the  practice  and  pro¬ 
cedure  of  the  said  court. 

(2)  In  case  default  is  made  in  payment  of  the  principal 
sum,  interest,  annuity  or  rent  charge  or  any  part  thereof 
secured  by  any  mortgage  or  incumbrance  registered  under  this 
Act  or  in  case  default  is  made  in  the  observance  of  any  covenant 
expressed  in  any  mortgage  or  incumbrance  or  herein  declared 
to  be  implied  in  such  instrument  and  in  case  such  default 
continues  for  the  space  of  one  calendar  month  or  for  such 
longer  period  of  time  as  may  therein  for  that  purpose  be 
expressly  limited  the  mortgagee  or  incumbrancee  may  pursuant 
to  any  covenant  in  that  behalf  contained  in  the  mortgage  forth¬ 
with  after  giving  written  notice  a  copy  of  which  shall  be  filed 
in  the  land  titles  office  in  which  the  mortgage  is  registered  to  the 
said  mortgagor  or  incumbrancer,  his  executors,  administrators 
or  assigns  and  to  every  other  person  appearing  by  the  records 
of  such  land  titles  office  at  the  time  of  filing  such  notice  in  the 
land  titles  office  to  have  any  mortgage,  incumbrance  or  lien 
upon  or  estate,  right  or  interest  in  or  to  the  lands  subsequent 
to  such  first  named  mortgage  or  incumbrance  of  his  intention 
in  that  behalf  without  further  consent  or  concurrence  upon  his 
or  their  part  enter  into  possession  of  the  lands  and  receive  and 
take  the  rents,  issues  and  profits  thereof  and  whether  in  or  out 
of  possession  thereof  may  make  any  lease  of  the  same  or  of 
any  part  thereof  as  he  may  see  fit  and  may  also  in  such  notice 
require  the  mortgagor  or  incumbrancer  and  such  other  inter¬ 
ested  persons  as  aforesaid  to  pay  within  a  time  to  be  specified 
in  such  notice  the  money  then  clue  or  owing  on  such  mortgage 
or  incumbrance  or  to  observe  the  covenants  therein  expressed 
or  implied  as  the  case  may  be  and  that  all  remedies  competent 
will  be  resorted  to  unless  such  default  be  remedied. 

(3)  After  such  default  in  payment  or  in  the  observance 
of  any  covenant  continuing  for  the  further  space  of  two  calen¬ 
dar  months  from  the  date  of  service  of  such  notice  such  mort¬ 
gagee  or  incumbrancee  is  hereby  authorized  and  empow'ered 
pursuant  to  any  power  of  sale  contained  in  the  said  mortgage 
to  sell  the  land  so  mortgaged  or  any  part  thereof  and  all  the 
estate  and  interest  therein  of  the  mortgagor  or  incumbrancer 
and  of  the  other  interested  parties  referred  to  in  the  last  pre¬ 
ceding  subsection  in  such  manner  as  the  registrar  may  direct 
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and  cither  altogether  or  in  lots  by  public  or  private  contract 
or  by  such  modes  of  sale  and  subject  to  such  terms  and 
conditions  as  to  expenses  or  otherwise  as  the  registrar  maj^ 
think  lit. 

(4)  Such  mortgagee  or  incumbrancee  may  make  and 
execute  all  such  instruments  as  shall  be  necessaiy  for  the  sale 
and  enjoyment  of  the  premises;  and  all  such  instruments  shall 
be  as  valid  and  effectual  as  if  tlie  mortgagor  or  incumbrancer 
and  other  persons  as  aforesaid  had  made,  done  or  executed 
the  same  and  the  receipt  in  writing  of  the  mortgagee  or  incum- 
brancce  shall  be  a  sufficient  discharge  to  the  purchaser  of  such 
land,  estate  or  interest  or  of  any  portion  thereof  for  so  much  of 
his  purchase  money  as  may  thereby  be  expressed  to  be  received, 
and  no  such  per, son  shall  be  answerable  for  the  loss,  misappli¬ 
cation  or  nonapplication  or  be  obliged  to  see  to  the  application 
of  the  purchase  money  by  him  paid  nor  shall  he  be  obliged 
to  inquire  as  to  the  fact  of  any  default  or  notice  having  been 
made  or  given  as  aforesaid  or  how  the  purchase  money  to  arise 
from  the  sale  of  any  such  land,  estate  or  interest  shall  be 
applied.  Such  purchase  monejy  shall  be  applied:  firstly,  in 
payment  of  the  expenses  occasioned  by  such  sale;  secondly, 
in  payment  of  the  moneys  which  may  then  be  due  or  owing 
to  the  mortgagee  or  incumbrancee;  thirdly,  in  payment  of 
the  subsequent  mortgages,  incumbrances  or  liens,  if  any,  in 
the  order  of  the  priority;  and  fourthly,  the  surplus,  if  any, 
shall  be  paid  to  the  o-\vner,  mortgagor  or  incumbrancer,  as  the 
case  may  be. 

(5)  Upon  the  registration  of  any  instrument  executed  by 
a  mortgagee  or  incumbrancee  for  the  purpose  of  such  sale  as 
aforesaid  the  estate  or  interest  of  the  owner  of  the  land  mort¬ 
gaged  or  incumbered  shall  pass  to  and  vest  in  the  purchaser 
freed  and  discharged  from  all  liability  on  account  of  such 
mortgage  and  of  any  mortgage,  lien,  charge  or  incumbrance 
created  by  any  instrument  registered  subsequent  thereto  and 
the  purchaser  shall  be  entitled  to  receive  a  certificate  of  title 
for  the  same. 

(6)  Wlienever  default  has  been  made  in  payment  of  the 
])rincipal  or  interest  secured  by  a  mortgage  or  incumbrance 
and  such  default  shall  be  continued  for  sLx  months  after  the 
time  for  payment  mentioned  in  the  mortgage  or  incumbrance 
the  mortgagee  or  incumbrancee  or  his  transferee  may  make 
an  application  in  writing  to  the  registrar  for  an  order  for 
foreclosure  and  such  application  shall  state  that  such  default 
has  been  made  and  has  continued  for  the  period  aforesaid,  that 
the  land  mortgaged  or  incumbered  has  been  offered  for  sale 
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at  public  auction  under  the  provisions  of  this  Act,  that  the 
amount  of  the  highest  bid  at  such  sale  was  not  sufficient  to 
satisfy  the  moneys  secured  by  such  mortgage  or  incumbrance 
together  vith  the  expenses  occasioned  by  such  sale  and  that 
such  notice  or  subsequent  notice  served  upon  the  same  persons 
declared  the  intention  of  the  mortgagee  or  incumbrancee  to 
make  an  application  for  foreclosure  in  case  such  sale  proved 
abortive;  and  such  application  shall  be  accompanied  by  such 
proof  of  the  matters  stated  by  the  applicant  and  by  such  other 
evidence  as  the  registrar  may  require. 

(7)  Unless  the  registrar  shall  see  fit  to  order  otherwise  the 
notice,  whether  of  intention  to  sell  or  to  apply  for  a  foreclosure 
order,  shall  be  served  personally  on  such  owner,  mortgagor  or 
incumbrancer  and  such  other  persons  interested  as  aforesaid; 
but  in  case  he  or  they  cannot  after  due  diligence  be  found  the 
registrar  may  direct  service  of  such  notice  by  leaving  the  same 
on  the -mortgaged  lands  or  by  mailing  the  same  in  a  sealed 
envelope  by  registered  post  directed  to  him  or  them  at  his  or 
their  last  known  address  or  in  such  other  manner  as  the  regis¬ 
trar  may  direct. 

(8)  Upon  such  application  the  registrar  may  if  he  con¬ 
siders  it  proper  cause  notice  to  be  puWished  once  in  each  of 
three  consecutive  weeks  in  such  newspaper  or  newspapers 
as  the  registrar  may  direct  and  in  two  consecutive  issues  of 
The  Saskatchewan  Gazette  offering  such  land  for  private  sale; 
and  the  registrar  shall  appoint  a  time  not  less  than  one  month 
from  the  date  of  the  first  of  such  advertisements  or  in  case 
there  is  no  advertisement  not  less  than  one  month  from  the 
date  of  such  application,  upon  and  after  which  he  may  issue  to 
such  applicant  an  order  of  foreclosure  unless  in  the  interval  a 
sufficient  amount  of  money  has  been  obtained  from  the  sale 
of  such  land  or  paid  by  or  on  behalf  of  such  owner,  mortgagor 
or_  incumbrancer  or  other  person  as  aforesaid  to  satisfy  the 
principal  and  interest  and  other  moneys  secured  and  all  expenses 
occasioned  by  such  sale  and  proceedings;  and  every  such 
order  of  foreclosure  under  the  hand  of  the  registrar  when 
entered  in  the  register  shall  have  the  effect  of  vesting  in  the 
mortgagee  or  his  transferee  the  land  mentioned  in  such  order 
free  from  all  right  and  equity  of  redemption  on  the  part  of  the 
owner,  mortgagor  or  incumbrancer  or  any  person  claiming 
through  or  under  him  subsequently  to  the  mortgage  or  incum¬ 
brance;  and  such  mortgagee,  incumbrancee  or  transferee  shall 
upon  such  entry  being  made  be  deemed  a  transferee  of  the 
land  and  become  the  owner  thereof  and  be  entitled  to  receive 
a  certificate  of  title  for  the  same. 
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(9)  Where  a  mortgagor  is  entitled  to  redeem  he  shall  have 
the  power  to  require  the  mortgagee  instead  of  giving  the 
receipt  or  discharge  in  form  I  in  the  schedule  to  this  Act  to 
transfer  the  mortgage  to  any  third  party  as  the  mortgagor 
directs  and  the  mortgagee  shall  be  bound  to  transfer  such  mort¬ 
gage  to  such  third  party  in  form  Q  of  this  Act.  190S-9,  c.  9, 
§7. 

(10)  In  case  default  has  occurred  in  maldng  any  payment 
due  under  any  mortgage  or  in  the  observance  of  any  covenant 
contained  therein  and  under  the  terms  of  the  mortgage  by 
reason  of  such  default  the  whole  principal  and  interest  secured 
thereby  shall  have  become  due  and  payable,  the  mortgagor 
may  notwithstanding  any  provisions  to  the  contrary  and  at 
any  time  prior  to  sale  or  foreclosure  under  a  mortgage  perform 
such  covenant  or  pay  such  arrears  as  may  be  in  default  under 
the  mortgage  together  with  costs  to  be  taxed  by  the  registrar 
and  he  shall  thereupon  be  relieved  from  the  consequences  of 
such  default.  1910-11,  c.  12,  §  7. 

94.  Upon  the  production  of  any  mortgage  or  incumbrance 
having  indorsed  thereon  or  attached  thereto  a  receipt  or 
acknowledgment  in  form  I  in  the  schedule  to  this  Act  signed 
by  the  mortgagee  or  incumbrancee  and  proved  by  the  affidavit 
of  an  attesting  witness  discharging  the  whole  or  any  part 
of  the  land  comprised  in  such  instrument  from  the  whole 
or  any  part  of  the  principal  sum  or  annuity  secured  thereby 
or  upon  proof  being  made  to  the  satisfaction  of  a  judge  of  the 
payment  of  all  or  part  of  the  moneys  due  on  any  mortgage  or 
incumbrance  and  the  production  to  the  registrar  of  a  certifi¬ 
cate  signed  by  the  judge  to  that  effect  the  registrar  shall  make 
an  entry  on  the  certificate  of  title  noting  that  such  mortgage 
or  incumbrance  is  discharged  wdiolly  or  partially  or  that  part 
of  the  land  is  discharged  as  aforesaid  as  the  case  requires: 

Provided  that  the  registrar  may  register  such  receipt  and 
make  such  entry  without  the  production  of  any  mortgage  or 
incumbrance  if  satisfied  that  there  is  no  such  mortgage  or 
incumbrance  that  could  be  produced  by  the  mortgagor. 

(2)  Upon  such  entry  being  so  made  the  land  or  the  estate 
or  interest  in  the  land  or  the  portion  of  the  land  mentioned  or 
referred  to  in  such  indorsement  as  aforesaid  shall  cease  to  bo 
subject  to  or  liable  for  such  principal  sum  or  annuity  or,  as 
the  case  may  be,  for  the  part  thereof  mentioned  in  such  entry 
as  discharged.  1906,  c.  24,  §  104. 

95.  Upon  proof  of  the  death  of  the  annuitant  or_  of  the 
event  or  circumstance  upon  -which  in  accordance  with  the 
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provisions  of  any  incumbrance  the  annuity  or  sum  of  money 
thereby  secured  ceases  to  be  payal^le  and  upon  proof  that  all 
arrears  of  the  said  annuity  and  interest  or  money  have  been 
paid,  satisfied  or  discharged  or  upon  the  order  of  the  judge 
the  registrar  shall  make  a  memorandum  upon  the  certificate  of 
title  in  the  register  and  on  the  duplicate  certificate  that  such 
aimuity  or  sum  of  money  is  satisfied  and  discharged  and  shall 
cancel  such  instrument. 

(2)  Upon  such  memorandum  being  made  the  land  shall 
cease  to  be  subject  to  or  liable  for  such  annuity  or  sum  of  money. 
1906,  c.  24,  §  105. 

96.  If  any  mortgagor  becomes  entitled  to  pay  off  the 
mortgage  money  and  the  registered  mortgagee  is  absent  from 
Saskatchewan  and  there  is  no  person  authorized  by  registered 
power  of  attorney  to  give  a  receipt  to  the  mortgagor  for  the 
mortgage  money  after  the  date  appointed  for  the  redemption 
of  any  mortgage  the  judge  on  application  to  him  and  proof 
of  the  facts  and  of  the  amount  due  for  principal  and  interest 
upon  the  mortgage  may  direct  the  payment  into  a  chartered 
bank  having  a  branch  or  agency  in  the  registration  district  of 
the  mortgage  money  .\ith  all  arrears  of  interest  then  due 
thereon  to  the  credit  of  the  mortgagee  or  other  person  entitled 
thereto. 

(2)  If  there  is  no  branch  or  agency  of  any  chartered  bank 
in  the  district  payment  shall  be  made  into  a  chartered  bank 
having  a  branch  or  agency  in  Saskatchewan.  1906,  c.  24,  §  106. 

97.  The  registrar  shall  upon  presentation  of  the  judge's 
order  and  of  the  receipt  of  the  manager  or  agent  of  the  bank 
for  the  amount  of  the  said  mortgage  money  or  interest  make  a 
memorandum  upon  the  certificate  of  title  in  the  register 
describing  such  mortgage,  stating  the  day,  hour  and  minute  on 
which  such,  memorandum  is  made. 

(2)  Such  memorandum  shall  be  a  valid  discharge  of  the 
mortgage. 

(3)  The  registrar  shall  when  such  order  and  receipt  are 
presented  to  him  send  a  notice  of  the  fact  to  the  mortgagee  by 
letter  addressed  by  mail  to  his  last  known  place  of  abode. 

(4)  The  registrar  shall  indorse  on  the  duplicate  certificate 
of  title  and  also  on  the  mortgage  whenever  those  instruments 
are  produced  to  him  the  several  particulars  to  be  indorsed  upon 
each  of  such  instruments  respectively. 

(5)  After  payment  as  aforesaid  of  any  mortgage  money 
and  interest  the  interest  upon  the  mortgage  shall  cease  to  run 
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or  accrue  and  the  mortgagee  entitled  thereto  shall  not  recover 
any  further  sum  in  respect  of  such  mortgage  than  the  amount 
so  paid.  1906,  c.  24,  §  107. 

98.  Mortgages,  incumbrances  and  leases  of  land  for  which 
a  certificate  of  title  has  been  granted  may  be  transferred  by  a 
transfer  executed  in  form  Q  in  the  schedule  to  this  Act. 

(2)  The  transfer  shall  be  registered  in  the  same  manner  as 
mortgages,  incumbrances  and  leases  are  registered. 

(3)  Transferees  shall  have  priority  according  to  the  time  of 
registration.  1906,  c.  24,  §  108. 

(4)  In  case  of  a  mortgage  by  a  mortgagee  of  his  estate 
or  interest  in  a  mortgage  the  person  in  whose  favor  such 
charge  is  created  shall  be  deemed  the  transferee  of  such  estate 
or  interest  and  shall  have  all  rights  and  powers  as  such  sub¬ 
ject  to  the  provisos  and  conditions  expressed  in  the  instrument 
creating  the  charge  or  implied  therein  by  virtue  thereof. 
1912,  c.  16,  §  4. 

99.  Any  mortgagee  may  transfer  a  part  of  the  sum  secured 
by  the  mortgage  by  a  transfer  executed  in  form  R  in  the 
schedule  to  this  Act  and  the  part  so  transferred  shall  continue 
to  be  secured  by  the  mortgage  and  may  be  given  priority  over 
the  remaining  part  or  may  bo  deferred  or  may  continue  to 
rank  equally  ■with  it  under  the  security  of  the  original  mort¬ 
gage  as  stated  in  the  transfer. 

(2)  The  registrar  shall  enter  on  the  certificate  of  title  and 
on  the  duplicate  certificate  a  memorandum  of  the  amount  of  the 
mortgage  so  transferred,  the  name  of  the  transferee  and  how 
the  sum  so  transferred  is  to  rank  and  shall  notify  the  mort¬ 
gagor  of  the  facts.  1906,  c.  24,  §  109. 

100.  Upon  the  registration  of  a  transfer  of  any  mortgage, 
incumbrance  or  lease  the  estate  or  interest  of  the  transferor 
as  set  forth  in  such  instrument  \vith  all  rights,  powers  and 
privileges  thereto  belonging  or  appertaining  shall  pass  to  the 
transferee;  and  such  transferee  shall  thereupon  become  subject 
to  and  liable  for  all  and  every  the  same  requirements  and 
liabilities  to  which  he  would  have  been  subject  and  liable  if 
named  in  such  instrument.  1906,  c.  24,  §  110. 

101.  By  virtue  of  every  such  transfer  the  right  to  sue  upon 
any  mortgage  or  other  instrument  and  to  recover  any  debt, 
sum  of  money,  annuity  or  damages  thereunder  and  all  interest 
at  the  time  of  such  transfer  in  any  such  debt,  sum  of  money, 
annuity  or  damages  thereunder  shall  be  transferred  so  as  to 
vest  the  same  in  law  in  the  transferee  thereof ; 
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Provided  that  nothing  herein  contained  shall  prevent  the 
court  from  giving  effect  to  any  trusts  affecting  the  said  debt, 
sum  of  money,  annuity  or  damages  in  case  the  said  transferee 
shall  hold  the  same  as  trustee  for  any  other  person.  1906, 
c.  24,  §  111. 

102.  In  every  mortgage  there  shall-be  implied  against  the 
mortgagor  remaining  in  possession  a  covenant  that  he  will 
repair  and  hcep  in  repair  all  buildings  or  other  improvements 
erected  and  made  upon  the  land  and  that  the  mortgagee  may 
at  all  convenient  times  until  the  mortgage  is  redeemed  be  at 
liberty  with  or  without  surveyors  or  others  to  enter  into  or 
upon  the  land  to  view  and  inspect  the  state  of  repair  of  the 
buildings  or  improvements.  1906,  c.  24,  §  112. 

103.  Whenever  in  a  mortgage  made  under  this  Act  the  form 
of  words  in  column  one  of  form  H  in  the  schedule  to  this  Act 
and  distinguished  by  any  number  therein  are  used  such  mort¬ 
gage  shall  be  taken  to  have  the  same  effect  and  be  construed 
as  if  there  had  been  inserted  therein  the  form  of  words  con¬ 
tained  in  column  two  of  the  said  form  and  distinguished  by 
the  same  number;  but  it  shall  not  be  necessary  in  any  such 
mortgage  to  insert  any  such  number. 

(2)  Every  such  form  shall  be  deemed  a  covenant  by  the 
mortgagor  with  the  mortgagee  and  his  transferee  binding 
the  former  and  his  heirs,  executors,  administrators  and  trans¬ 
ferees;  and  there  may  be  introduced  into  or  annexed  to  any  of 
the  forms  in  the  first  column  any  expressed  exceptions  from  the 
same  or  expressed  qualifications  thereof  respectivelj’'  and 
the  like  exception  or  qualification  shall  be  taken  to  be  made 
from  or  in  the  corresponding  forms  in  the  second  column. 
1906,  c.  24,  §  113. 


POWERS  OP  ATTORNEY. 

104.  The  owner  of  any  land  may  authorize  and  appoint  any 
person  to  act  for  him  or  on  his  behalf  with  respect  to  the 
transfer  or  other  dealing  with  such  land  or  with  any  part 
thereof  in  accordance  with  the  provisions  of  this  Act  by  execut¬ 
ing  a  power  of  attorney  in  form  N  in  the  schedule  to  this  Act 
or  as  near  thereto  as  circumstances  permit  or  in  any  form 
heretofore  in  use  for  the  like  'purpose  in  which  the  land  is 
not  specifically  mentioned  and  described  but  is  mentioned 
and  referred  to  in  general  terms  any  of  which  forms  of  power 
of  attorney  the  registrar  shall  file  or  register  as  the  circum¬ 
stances  of  the  case  may  require. 
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(2)  If  the  land  referred  to  in  any  form  of  power  of  attorney 
is  specifically  and  properly  described  the  registrar  shall  make 
a  memorandum  upon  the  certificate  of  title  and  upon  the 
duplicate  certificate  of  the  particulars  therein  contained  and  of 
the  time  of  its  registration. 

(3)  Until  such  power  of  attorney  in  which  the  land  referred 
to  is  so  specifically  described  is  revoked  by  a  revocation  in  form 
O  in  the  schedule  to  this  Act  the  right  of  the  owner  to  transfer 
or  to  otherwise  deal  vfith  the  land  shall  be  suspended. 

(4)  The  e.xecution  or  registration  of  a  general  power  of 
attorney  shall  not  in  any  way  affect  the  right  of  the  owner  to 
transfer  or  otherwise  deal  with  his  land.  1906,  c.  24,  §  114. 

105.  The  registrar  is  hereby  empowered  to  recognize  for 
the  purpose  for  which  it  was  executed  in  so  far  as  it  concerns 
any  land  in  his  district  belonging  to  the  person  who  executed 
it  any  power  of  attorney  which  is  in  the  general  form  referred 
to  in  the  last  preceding  section  and  which  has  heretofore  been 
or  shall  hereafter  be  deposited,  filed  or  registered  in  any  land 
titles  office  in  any  registration  district. 

(2)  Where  an  original  power  of  attorney  in  any  form 
mentioned  in  the  last  preceding  section  has  heretofore  been  or 
shall  hereafter  be  deposited,  filed  or  registered  in  one  land 
titles  office  a  copy  thereof  certified  as  such  by  the  registrar  in 
whose  office  it  is  of  record  may  be  accepted  by  any  other 
registrar  in  lieu  of  the  original  and  be  recognized  by  him  for 
the  purpose  for  which  the  original  power  of  attorney  was  exe¬ 
cuted  in  so  far  as  it  affects  any  land  in  the  district  of  the  last 
mentioned  registrar  belonging  to  the  person  who  executed  it. 
1906,  c.  24,  §  115. 

106.  The  registrar  shall  keep  a  book  in  convenient  form  in 
which  shall  be  entered  according  to  the  respective  dates  of  the 
receipt  thereof  in  his  office  a  record  of  all  powers  of  attorney 
or  duly  certified  copies  of  powers  of  attorney  deposited,  filed 
or  received  in  his  office. 

(2)  Such  book  shall  be  kept  in  alphabetical  order  so  as  to 
show  the  names  of  all  persons  whose  lands  are  or  are  intended 
to  be  affected  by  such  powers  and  the  day,  hour  and  minute 
of  their  receipt  by  him.  1906,  c.  24,  §  116. 

107.  Any  such  power  of  attorney  may  be  revoked  by  a 
revocation  in  form  0  in  the  schedule  to  this  Act. 

(2)  The  registrar  shall  not  give  effect  to  any  transfer 
or  other  instrument  signed  pursuant  to  such  power  of  attorney 
after  the  registration  of  a  revocation  of  such  power  unless 
executed  prior  to  such  revocation.  1906,  c.  24,  §  117. 
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TH.4NSMISSION. 

108.  Whenever  the  owner  of  any  land  for  which  a  certificate 
has  been  granted  dies  such  land  shall  subject  to  the  provisions 
of  this  Act  vest  in  the  personal  representative  of  the  deceased 
owner. 

(2)  Such  personal  representative  shall  before  dealing  with 
such  land  make  application  in  writing  to  the  registrar  to  be 
registered  as  owner  and  shall  produce  to  the  registrar  the 
probate  of  the  will  of  the  deceased  owner  or  letters  of  admin¬ 
istration  or  the  order  of  the  court  authorizing  him  to  administer 
the  estate  of  the  deceased  owuier  or  a  duly  certified  copy  of 
■  the  said  probate,  letters  of  administration  or  order,  as  the 
case  may  be,  and  shall  deposit  with  the  registrar  a  sw'orn  copy 
thereof,  and  thereupon  the  registrar  shall  enter  a  memorandum 
thereof  upon  the  certificate  of  title. 

(3)  For  the  purposes  of  this  Act  the  production  of  the  pro¬ 
bate  of  a  will  granted  by  the  proper  court  of  any  province  or 
territory  of  Canada  or  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  resealed  .under  the  direction  of  a  judge  of  a  surro¬ 
gate  court  and  the  deposit  with  the  registrar  of  a  sworn  copy 
thereof  shall  be  sufficient.  1906,  c.  24,  §  118:  1907,  c.  32, 
§  9;  1908,  c.  29,  §  8. 

109.  Upon  such  memorandum  being  made  the  executor  or 
the  administrator,  as  the  case  may  be,  shall  be  deemed  to  be 
the  owner  of  the  land. 

(2)  The  registrar  shall  note  the  fact  of  the  registration  by  a 
memorandum  under  his  hand  bn  the  probate  of  the  will,  letters 
of  administration,  order  or  other  instrument.  1906,  c.  24, 
§119. 

110.  The  title  of  the  executor  or  administrator  to  the  land 
shall  relate  back  and  take  effect  as  from  the  date  of  the  death 
of  the  deceased  owner.  1906,  c.  24,  §  120. 

111.  The  duplicate  certificate  of  the  title  issued  to  the 
deceased  owner  at  the  time  of  the  making  of  the  application 
shall  be  delivered  up  to  be  cancelled  or  be  proved  to  have 
been  lost  or  destroyed  and  the  registrar  shall  grant  to  the 
executor  or  administrator  as  such  a  new  certificate  of  title  and 
issue  to  him  a  duplicate  certificate.  1906,  c.  24,  §  121 

112.  Whenever  any  mortgage,  incumbrance  or  lease  affect¬ 
ing  land  for  which  a  certificate  of  title  has  been  granted  is 
transmitted  in  consequence  of  the  will  or  intestacy  of  the 
owner  thereof  the  probate  of  the  will  of  the  deceased  owner 
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or  letters  of  administration  or  the  order  of  the  court  author¬ 
izing  a  person  as  aforesaid  to  administer  the  estate  of  the 
deceased  owner  or  a  certified  copy  of  the  said  probate,  letters 
of  administration  or  order,  as  the  case  may  be,  accompanied 
by  an  application  in  writing  from  the  executor  or  administrator 
or  such  other  person  as  aforesaid  claiming  to  be  registered  as 
owner  in  respect  of  such  estate  or  interest  shall  be  produced 
to  the  registrar  and  a  sworn  copy  thereof  deposited  with  him, 
and  the  registrar  shall  thereupon  make  a  memorandum  upon 
the  certiheate  of  title  and  upon  the  duplicate  thereof  of  the 
date  of  the  will  and  of  the  probate  or  of  the  letters  of  adminis¬ 
tration  or  order  of  the  court  as  aforesaid,  the  date,  hour  and 
minute  of  the  production  of  the  same  to  him  and  of  such  other 
particulars  as  he  deems  necessary.  1906,  c.  24,  §  123;  1908, 
c.  29.  §  9. 

113.  Upon  such  memorandum  being  made  the  executor  or 
administrator  or  such  other  i^erson,  as  the  case  may  be,  shall 
be  deemed  to  be  the  owner  of  the  mortgage,  incumbrance  or 
lease. 

(2)  The  registrar  shall  note  the  fact  of  the  registration  by 
memorandum  under  his  Jjand  on  the  letters  of  administration; 
probate  or  order.  1906,  c.  24,  §  124. 

114.  Any  person  registered  in  place  of  a  deceased  owner 
shall  hold  the  land  in  respect  of  which  he  is  registered  upon 
the  trusts  and  for  the  purposes  to  which  the  same  is  applicable 
by  this  Act  or  by  law  and  subject  to  any  trusts  and  equities 
upon  which  the  deceased  owner  held  the  same;  but  for  the 
purpose  of  any  registered  dealings  Avith  such  land  he  shall  be 
deemed  to  be  the  absolute  and  beneficial  owner  thereof.  1906, 
c.  24,  §  125. 

115.  Any  person  beneficially  interested  in  any  such  land 
may  apply  to  a  court  or  judge  having  jurisdiction  to  have  the 
same  taken  out  of  the  hands  of  the  trustee  having  charge  by 
law  of  such  land  and  transferred  to  some  other  person  or 
persons;  and  the  court  or  judge  upon  reasonable  cause  being 
shovm  shall  name  some  suitable  person  or  persons  as  owner  of 
the  land;  and  upon  the  person  or  persons  so  named  accepting 
the  ownership  and  giving  approved  security  for  the  'due  fulfil¬ 
ment  of  the  trusts  the  court  or  a  judge  may  order  the  registrar 
to  cancel  the  certificate  of  title  to  the  trustee  and  to  grant  a 
new  certificate  to  the  person  or  persons  so  named.  1906, 
c.  24,  §  126. 

116.  The  registrar  upon  the  production  of  such  order  shall 
cancel  the  certificate  of  title  to  the  trustee  after  making  thereon 
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and  upon  the  duplicate  thereof  a  memorandum  of  the  appoint¬ 
ment  by  order  of  the  court  or  judge  of  such  person  or  persons 
as  owmers  and  shall  grant  a  new  certificate  of  title  to  such 
new  trustee  and  issue  to  him  a  duplicate  certificate  of  title. 
1906,  c.  24,  §  127. 

117.  Upon  any  assignment  under  the  pro\dsions  of  The 
Assignments  Act  being  made  bj’’  the  owner  of  any  land  (for 
which  a  certificate  of  title  has  been  granted),  mortgage  or 
incumbrance  for  the  benefit  of  his  creditors  the  assignee  of 
such  owner  may  file  such  assignment  and  may  at  any  time 
thereafter  make  an  application  to  the  registrar  to  be  registered 
as  owner  of  any  such  land,  mortgage  or  incumbrance  and  the 
registrar  may  pursuant  to  such  application  transmit  any  such 
land,  mortgage  or  incumbrance  to  such  assignee  who  shall 
thereupon  become  the  owner  thereof;  and  from  and  after  the 
receipt  by  the  registrar  of  such  assignment  the  registrar  shall 
not  permit  any  dealings  with  any  such  lands,  mortgage  or 
incumbrance  by  the  person  making  such  assignment  nor  shall 
he  register  any  transfer,  mortgage,  lease  or  any  other  instru¬ 
ment  made  or  executed  by  such  person  affecting  the  same 
or  any  part  thereof: 

Provided  however  that  the  provisions  of  this  section  shall 
not  affect  any  lands  of  the  person  making  such  assignment 
which  arc  exempt  from  seizure  or  sale  under  execution  or 
other  legal  proceeding  under  any  law  in  force  in  the  province 
at  such  time  but  with  respect  to  lands  so  exempt  the  registrar 
shall  permit  the  person  making  such  assignment  to  deal  with 
the  same  as  if  such  assignment  had  not  been  filed  upon  such 
person  furnishing  to  the  registrar  within  thirty  days  after  the 
filing  of  such  assignment  a  description  in  writing  of  the  lands 
claimed  to  be  so  exempt  which  description  shall  be  signed  by 
such  person  and  attested  by  a  vatness  and  shall  state  that  the 
lands  described  therein  are  claimed  to  be  exempt  as  aforesaid 
and  such  description  shall  be  accompanied  by  the  written 
consent  or  approval  of  the  assignee  (and  satisfactory  in  form 
to  the  registrar)  to  the  effect  that  the  assignee  agrees  that  the 
lands  contained  in  such  description  and  claimed  to  be  so 
exempt  are  exempt  or  in  lieu  of  such  consent  by  the  assignee 
the  same  shall  be  accompanied  by  an  order  of  the  judge  declar¬ 
ing  the  lands  so  described  or  such  portion  thereof  as  the  judge 
thinks  proper  to  be  so  exempt.  1906,  c.  24,  §  128. 

EXECUTIONS. 

118.  The  sheriff  or  other  duly  qualified  officer  after  the 
<ielivery  to  him  of  any  execution  or  other  writ  then  in  force 
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affecting  land  if  a  copy  of  such  writ  has  not  already  been 
delivered  or  transmitted  to  the  registrar  shall  on  payment  to 
him  by  the  execution  creditor  named  therein  of  fifty  cents 
together  with  the  amount  of  the  registrar’s  fee  forthwith 
deliver  or  transmit  by  registered  letter  to  the  registrar  a  copy 
of  the  writ  and  of  all  indorsements  thereon  certified  under  his 
hand  and  seal  of  office,  if  any,  together  with  such  registration 
fee. 

(2)  Such  writ  shall  bind  the  land  covered  thereby  only 
from  the  time  of  the  receipt  of  a  certified  copy  thereof  by  the 
registrar  for  the  registration  district  in  which  such  land  is 
situated. 

(3)  From  and  after  the  receipt  by  the  registrar  of  such 
copy  no  certificate  of  title  shall  be  granted  and  no  transfer, 
mortgage,  incumbrance,  lease  or  other  instrument  executed  by 
the  execution  debtor  of  such  land  shall  be  effectual  except 
subject  to  the  rights  of  the  execution  creditor  under  the  writ 
while  the  same  is  legally  in  force. 

(4)  The  registrar  on  granting  a  certificate  of  title  and  on 
registering  any  transfer,  mortgage  or  other  instrument  executed 
by  the  execution  debtor  affecting  such  land  shall  by  memo¬ 
randum  upon  the  certificate  of  title  in  the  register  and  on 
the  duplicate  issued  by  him  express  that  such  certificate,  trans¬ 
fer,  mortgage  or  other  instrument  is  subject  to  such  rights. 

(5)  Every  writ  received  by  the  registrar  of  any  district 
at  the  expiration  of  two  years  from  the  date  of  the  receipt 
thereof  shall  cease  to  bind  or  affect  the  land  of  the  execution 
debtor  in  such  district  unless  before  the  expiration  of  such 
period  of  two  years  a  renewal  of  such  writ  is  filed  with  the 
registrar  in  the  same  manner  as  the  original  is  required  to  be 
filed  with  him.  1906,  c.  24,  §  129;  1908,  c.  29,  §  10. 

119.  The  registrar  shall  keep  a  book  in  convenient  form  in 
which  shall  be  entered  according  to  the  dates  when  respectively 
received  a  record  of  all  copies  of  writs  received  by  him  from 
the  sheriff  or  other  officer;  and  such  book  shall  be  kept  indexed 
showing  in  alphabetical  order  the  names  of  the  persons  whose 
lands  are  affected  by  such  writs  with  the  day  and  hour  and 
minute  of  such  receipt.  1906,  c.  24,  §  130. 

120.  Upon  the  satisfaction  or  withdrawal  from  his  hands 
of  any  writ  the  sheriff  or  other  duly  qualified  officer  shall 
forthwith  transmit  to  the  registrar  a  certificate  under  his 
official  seal,  if  any,  to  the  effect  that  such  writ  has  been  satis¬ 
fied  or  withdrawn ;  and  upon  the  expiration  of  a  writ  of  execution 
or  upon  the  production  and  delivery  to  the  registrar  of  such 
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a  certificate  or  of  a  judge’s  order  showing  the  satisfaction 
or  withdrawal  of  the  wit  as  against  the  whole  or  any  portion 
of  the  land  so  bound  the  registrar  shall  make  a  memorandum 
upon  the  certificate  of  title  of  such  expiration  or  to  the  effect 
so  certified  or  shown  if  a  certificate  of  title  has  been  issued 
for  such  land  and  wiiether  a  certificate  of  title  has  been  issued 
or  not  upon  or  opposite  to  the  entry  of  the  writ  in  the  book 
to  be  kept  under  the  provisions  of  the  next  preceding  section. 

(2)  Thenceforth  such  land  or  portion  of  land  shall  be 
deemed  to  be  absolutely  released  and  discharged  from  the  writ. 
1906,  c.  24,  §  131. 

sheriff’s  sale. 

121.  No  sale  by  a  sheriff  or  other  officer  as  aforesaid  under 
process  of  law  of  any  land  for  wdiich  a  certificate  of  title  has 
been  granted  shall  be  of  any  effect  until  the  same  has  been 
confirmed  by  the  court  or  a  judge. 

(2)  When  any  such  land  is  sold  under  process  of  law  the 
registrar  upon  the  production  to  him  of  the  transfer  of  same 
in  form  S  in  the  schedule  to  this  Act  with  proof  of  the  due 
execution  thereof  and  wdth  an  order  of  the  confirmation  of 
such  sale  indorsed  upon  the  transfer  or  attached  thereto  shall 
after  the  expiration  of  four  -weeks  after  receiving  the  same 
unless  such  registration  is  in  the  meantime  stayed  by  the 
order  of  the  court  or  judge  register  the  transfer,  cancel  the 
existing  certificate  of  title  wholly  or  in  part  if  less  than  the 
whole  of  the  land  comprised  therein  be.  sold,  grant  a  certificate 
of  title  to  the  transferee  and  issue  to  him  a  duplicate  certificate. 

(3)  In  case  the  registration  shall  have  been  so  stayed  the 
registration  shall  not  be  made  except  according  to  the  order 
and  direction  of  the  said  court  or  judge.  1906,  c.  24,  §  132. 

122.  A  transfer  of  such  land  so  sold  under  process  of  Ia\v 
or  for  arrears  of  taxes  as  hereinafter  provided  shall  not  be 
registered  after  a  period  of  two  months  from  the  date  of  the 
order  of  confirmation  unless  the  period  be  extended  by  order 
of  the  court  or  a  judge  filed  with  the  registrar. 

(2)  Such  transfer  if  not  registered  within  that  period  or 
within  the  time  fixed  by  such  order  shall  cease  to  be  valid  as 
against  the  owmer  of  the  land  so  sold  and  any  person  or  persons 
claiming  by,  from  or  through  him.  1906,  c.  24,  §  133;  1908, 
c.  29,  §  11. 

123.  The  application  for  confirmation  of  a  sale  of  such  land 
so  made  under  any  process  of  law  may  be  made  by  the  sheriff 
or  other  officer  making  the  sale  or  by  any  person  interested 
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in  the  sale  on  notice  to  the  o^vner  unless  the  judge  to  whom 
the  application  is  made  dispenses  with  such  notice. 

(2)  If  the  sale  is  confirmed  the  costs  of  confirmation  shall 
be  borne  and  paid  out  of  the  purchase  money  or  as  the  judge 
directs. 

(3)  In  case  the  sale  is  not  confirmed  the  purchase  money 
paid  by  him  shall  be  refunded  to  the  purchaser  and  the  judge 
may  make  such  order  as  to  the  costs  of  all  parties  to  the  sale 
and  of  the  application  for  its  confirmation  as  he  thinks  just. 
1906,  c.  24,  §  134. 


SALE  FOR  TAXES. 

124.  When  any  land  for  which  a  certificate  of  title  has 
been  granted  is  sold  for  taxes  the  purchaser  may  at  any  time 
after  the  sale  lodge  a  caveat  against  the  transfer  of  the  land. 

(2)  Upon  the  completion  of  the  time  allowed  by  law  for 
redemption  and  upon  the  production  of  the  transfer  of  the 
land  in  form  S  in  the  schedule  to  this  Act  with  proof  of  the 
due  execution  thereof  by  the  proper  officer  and  a  judge’s  order 
confirming  such  sale  the  registrar  shall  after  the  expiration  of 
four  weeks  from  the  delivery  to  him  of  the  transfer  and  judge’s 
order  of  confirmation  register  the  transferee  as  absolute  owner 
of  the  land  so  sold  and  shall  cancel  the  certificate  of  title  in 
whole  or  in  part  as  the  case  requires,  shall  grant  a  new  certifi¬ 
cate  of  title  to  the  transferee  and  issue  to  the  purchaser  a 
duplicate  certificate  unless  the  registration  has  in  the  mean¬ 
time  been  stopped  by  order  of  a  judge.  1906,  c.  24,  §  135. 

CAVEATS. 

126.  Any  person  claiming  to  be  interested  in  any  land 
under  any  vdll,  settlement  or  trust  deed  or  under  any  instru¬ 
ment  of  transfer  or  transniission  or  under  any  unregistered 
instrument  or  under  an  execution  where  the  execution  creditor 
seeks  to  affect  land  in  which  the  execution  debtor  is  interested 
beneficially  but  the  title  to  which  is  registered  in  the  name  of 
some  other  person  or  otherwise  may  lodge  a  caveat  with  the 
registrar  to  the  effect  that  no  registration  of  any  transfer  or 
other  instrument  affecting  the  said  land  shall  be  made  and 
that  no  certificate  of  title  therefor  shall  be  granted  until  such 
caveat  has  been  withdrawn  or  has  lapsed  as  hereinafter  pro¬ 
vided  unless  such  instrument  or  certificate  of  title  is  expressed 
to  be  subject  to  the  claim  of  the  caveator  as  stated  in  such 
caveat: 

Provided  that  no  caveat  which  has  heretofore  been  or  that 
may  hereafter  be  lodged  shall  be  deemed  to  be  insufficient  for 
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the  purposes  of  the  lodgment  thereof  merely  upon  the  ground 
that  the  interest  claimed  therein  is  not  shown  to  bo  derived 
from  the  registered  owner  of  the  land  affected.  1912,  c.  16, 
§5. 

(2)  On,  from  and  after  the  first  clay  of  January,  1910,  no 
caveat  may  be  lodged  with  the  registrar  which  has  annexed 
thereto  or  indorsed  thereon  or  which  refers  to  or  is  founded 
upon  a  writing  or  any  part  thereof  within  the  meaning  of  the 
Act  respecting  Lien  Notes  and  Conditional  Sales  of  Goods 
or  any  -written  order,  contract  or  agreement  for  the  purchase 
or  delivery  of  any  chattel  or  chattels.  1910-11,  c.  12,  §  8. 

(3)  Every  such  writing  and  every  such  written  order, 
contract  or  agreement  for  the  purchase  or  delivery  of  any 
chattel  or  chattels  made  or  entered  into  on,  from  and  after 
the  first  day  of  January,  1910,  shall  on,  from  and  after  the 
said  day  whether  or  not  it  is  the  subject-matter  of  a  claim 
by  way  of  caveat  under  the  provisions  of  this  Act  be  in  so  far 
as  it  affects  or  purports  to  affect  land  in  Saskatchewan  abso¬ 
lutely  null  and  void  to  all  intents  and  purposes  whatsoever 
anything  contained  in  any  Act  to  the  contrary  notwithstanding. 

(4)  If  by  inadvertence,  accident  or  the  non-performance  of 
duty  on  the  part  of  the  registrar  or  otherwise  howsoever  a 
caveat  is  lodged  with  the  registrar  contrary  to  the  provisions  of 
this  section  such  lodgment  shall  nevertheless  be  absolutely 
null  and  void  to  all  intents  and  purposes  whatsoever.  1906, 
c.  24.  §  136;  1909,  c.  20,  §  11. 

126.  A  caveat  shall  be  in  form  T  in  the  schedule  to  this 
Act  and  shall  be  verified  by  the  oath  of  the  caveator  or  his 
agent  and  shall  contain  an  address  Avithin  Saskatchewan  at 
which  notices  may  be  served.  1906,  c.  24,  §  137;  1912,  c.  16, 


127.  Upon  the  receipt  of  a  caveat  the  registrar  shall  enter 
the  same  in  the  day  book  and  shall  make  a  memorandum 
thereof  upon  the  certificate  of  title  of  the  land  affected  by  such 
caveat  and  shall  forthwith  send  a  notice  of  the  caveat  through 
the  post  office  or  otherwise  to  the  person  against  whose  title 
the  caveat  has  been  lodged. 

(2)  In  the  case  of  a  caveat  before  registration  of  a  title 
under  this  Act  the  registrar  shall  on  receipt  thereof  enter  the 
same  in  the  day  book.  1906,  c.  24,  §  138. 

128.  So  long  as  any  caveat  remains  in  force  the  registrar 
shall  not  enter  in  the  register  any  memorandum  of  any  transfer 
or  other  instrument  purporting  to  transfer,  incumber  or  other- 
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wise  deal  watli  or  affect  the  land  in  respect  to  which  such 
caA'eat  is  lodged  except  subject  to  the  claim  of  the  caveator. 
1906,  c.  24,  §  139. 

129.  The  ottTier  or  other  person  claiming  any  interest  in 
such  land  may  summons  call  upon  the  caveator  to  attend 
before  a  judge  to  show  cause  why  the  caveat  should  not  be 
withdrawn;  and  the  said  judge  may  upon  proof  that  such  last 
mentioned  person  has  been  summoned  and  upon  such  evidence 
as  the  judge  requires  make  such  order  in  the  premises  as  to  the 
said  judge  seems  fit.  1906,  c.  24,  §  140;  190S-9,  c.  9,  §  9. 

130.  Subject  to  the  provisions  of  the  preceding  section  such 
caveat  shall  continue  unless  and  until  it  is  removed  as  herein¬ 
after  set  forth,  namely:  The  OAvner  or  other  person  claiming 
any  interest  in  such  land  may  require  the  registrar  by  notice 
in  writing  Avhich  shall  be  in  form  Y  in  the  schedule  to  this  Act 
to  notify  the  caveator  at  his  address  for  service  as  set  forth  in 
the  caveat  that  such  caveat  shall  lapse  at  the  expiration  of 
thirty  days  from  the  mailing  of  such  notice  by  the  registrar 
unless  Avithin  said  thirty  days  the  caveator  shall  file  with  the 
registrar  an  order  made  bA"-  the  judge  proAuding  for  the  con¬ 
tinuing  bej'ond  the  said  thirty  days  of  said  caveat  and  in 
the  event  of  such  order  not  being  filed  with  the  registrar 
Avithin  the  said  thirty  daJ^s  such  caveat  shall  lapse  and  shall  be 
treated  as  lapsed  by  the  registrar;  the  notice  hereinbefore 
provided  to  be  giv^en  by  the  registrar  shall  be  by  registered 
letter.  1906,  e.  24,  §  141;  1908-9,  e.  9,  §  10. 

ProA’ided,  hoAA’-ever,  that  AA'henever  the  registrar  is  satisfied 
that  any  interest  in  such  land  other  than  the  interest  therein 
of  the  caA'oator  is  protected  by  such  caveat  he  may  refuse  to 
notify  the  caveator  as  required  by  this  section  and  in  such  case 
the  rcmoA^al  of  such  caA-eat  shall  be  subject  only  to  the  provi¬ 
sions  of  section  129  hereof.  1912,  c.  16,  §  7. 

131.  The  caA-eator  may  by  notice  in  wTiting  to  the  registrar 
AvithdraAv  his  caveat  at  any  time;  but  notAA’ithstanding  such 
AA'ithdraAAnl  the  court  or  judge  may  order  the  payment  by  the 
caveator  of  the  costs  of  the  caveatee  incurred  prior  to  such 
AvithdraAA-al.  1906,  c.  24,  §  142. 

132.  A  memorandum  shall  be  made  by  the- registrar  upon 
the  certificate  of  title  and  upon  the  duplicate  certificate  of  the 
AvithdraAval,  lapse  or  removal  of  any  caveat  or  of  any  order 
made  by  the  court  or  a  judge  in  connection  there Avith. 

(2)  After  such  Avithdrawal,  lapse  or  removal  it  shall  not  be 
laAvful  for  the  same  person  or  for  any  one  on  his  behalf  to 
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lodge  a  further  caveat  in  relation  to  the  same  matter  unless 
by  leave  of  the  judge.  1906,  c.  24,  §  143. 

133.  Any  person  lodging  or  continuing  any  caveat  wrong¬ 
fully  and  without  any  reasonable  cause  shall  be  liable  to  make 
compensation  to  any  person  who  has  sustained  damage  thereby. 

(2)  Such  compensation  vith  costs  may  be  recovered  by 
proceedings  at  law  if  the  caveator  has  withdranm  such  caveat 
and  no  proceedings  have  been  taken  by  the  caveatee  as  herein 
provided. 

(3)  If  proceedings  have  been  taken  by  the  caveatee  then 
the  compensation  and  costs  shall  be  determined  by  the  court  or 
judge  acting  in  the  same  proceedings.  1906,  c.  24,  §  144. 

ATTESTATION  OF  INSTRUMENTS. 

134.  Every  instrument  executed  Avithin  the  limits  of  Sas¬ 
katchewan  except  instruments  under  the  seal  of  any  cor¬ 
poration,  caveats,  orders  of  a  court  or  judge,  executions  or 
certificates  of  any  judicial  proceedings  attested  as  such  requir¬ 
ing  to  be  registered  under  this  Act  shall  be  witnessed  by  one 
person  who  shall  sign  his  name  to  the  instrument  as  a  witness 
and  who  shall  appear  before  the  master  of  titles  or  the  registrar 
or  deputy  registrar  of  the  registration  district  in  which  the 
land  is  situated  or  before  a  judge,  notary  public,  commissioner 
for  oaths  or  a  justice  of  the  peace  in  and  for  Saskatchewan 
and  make  an  affidavit  in  form  U  in  the  schedule  to  this  Act. 
1906,  c.  24,  §  145;  1909,  c.  20,  §  1. 

135.  Every  instrument  executed  Avithout  the  limits  of 
SaskatcheAvan  except  grants  from  the  Crown,  orders  in  council, 
instruments  under  the  seal  of  any  corporation  or  caveats 
required  to  be  registered  under  the  provisions  of  this  Act  shall 
be  AA'itnessed  by  one  person  Avho  shall  sign  his  name  to  the 
instrument  as  a  Avitness  and  Avho  shall  appear  and  make  an 
affidavit  in  form  U  in  the  schedule  to  this  Act  before  one  of 
the  folloAving  persons: 

(а)  If  made  in  any  province  in  Canada  before  a  judge  of 
any  court  of  record,  any  commissioner  authorized  to 
take  affidavits  in  such  province  for  use  in  any  court 
of  record  in  Saskatchewan  or  before  any  notary 
public  under  his  official  seal;  or 

(б)  If  made  in  Great  Britain  or  Ireland  before  a  judge 
of  the  Supreme  Court  of  Judicature  in  England  or 
Ireland  or  of  the  Court  of  Sessions  or  of  the  Judi¬ 
ciary  Court  in  Scotland  or  a  judge  of  any  of  the  county 
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courts  within  his  county  or  the  mayor  of  any  city 
or  incorporated  town  under  the  common  seal  of 
such  city  or  town  or  before  any  commissioner  in 
Great  Britain  or  Ireland  authorized  to  take  affidavits 
therein  for  use  in  any  court  of  record  in  Saskatche¬ 
wan  or  a  notary  public  under  his  official  seal;  or 

(c)  If  made  in  any  British  colony  or  possession  out  of 
Canada  before  a  judge  of  any  court  of  record,  the 
mayor  of  a  city  or  incorporated  town  under  the 
common  seal  of  such  city  or  tovm  or  notary  public 
under  his  official  seal;  or 

(d)  If  made  in  any  foreign  country  before  the  mayor  of 
any  city  or  incorporated  town  under  the  common 
seal  of  any  such  city  or  town  or  before  the  British 
consul,  vice  consul  or  consular  agent  residing  therein 
or  before  any  judge  of  any  court  of  record  or  a  notary 
public  under  his  official  seal.  1906,  c.  24,  §  146. 

IfJECTMENT. 

136.  No  action  of  ejectment  or  other  action  for  the  recovery 
of  any  land  for  which  a  certificate  of  title  has  been  granted 
shall  lie  or  be  sustained  against  the  owner  under  this  Act  in 
respect  thereof  except  in  the  case  of: 

(а)  A  mortgagee  as  against  a  mortgagor  in  default; 

(б)  An  incumbrancee  as  against  an  incumbrancer  in 
default; 

(c)  A  lessor  as  against  a  lessee  in  default; 

(d)  A  person  deprived  of  any  land  by  fraud  as  against 
the  owner  of  such  land  through  fraud  or  as  against 
a  person  deriving  otherwise  than  as  a  transferee  bona 
fide  for  value  from  or  through  such  owner  through 
fraud; 

(e)  A  person  deprived  of  or  claiming  any  land  included 
in  any  grant  or  certificate  of  title  of  other  land  by 
misdescription  of  such  other  land  or  of  its  boundaries 
as  against  the  o^vner  of  such  other  land; 

(/)  An  owner  claiming  under  an  instrument  of  title  prior 
in  date  of  registration  under  this  Act  in  any  case  in 
which  two  or  more  grants  or  two  or  more  certificates 
of  title  or  a  grant  and  certificate  of  title  are  regis¬ 
tered  under  this  Act  in  respect  to  the  same  land. 

(2)  In  any  case  other  than  aforesaid  the  production  of  the 
duplicate  certificate  of  title  or  a  certified  copy  of  the  certificate 
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of  title  shall  be  an  absolute  bar  and  estoppel  to  any  such  action 
against  the  person  named  in  such  certificate  of  title  as  owmer 
or  lessee  of  the  land  therein  described.  1906,  c.  24,  §  147. 

DAMAGES. 

137.  After  a  certificate  of  title  has  been  granted  for  any 
land  any  person  deprived  of  such  land  in  consequence  of  fraud 
or  by  the  registration  of  any  other  person  as  ovmer  of  such 
land  or  in  consequence  of  any  fraud,  error,  omission  or  mis¬ 
description  in  any  certificate  of  title  or  in  any  memorandum 
thereon  or  the  duplicate  thereof  or  otherwise,  may: 

(a)  If  the  land  has  been  included  in  two  or  more  grants 
from  the  Crovm;  and 

(b)  In  any  other  case; 

bring  and  prosecute  an  action  at  law  for  the  recovery  of  damages 
against  the  person  upon  whose  application  the  erroneous 
registration  was  made  or  who  acquired  title  to  the  land  in 
question  through  such  fraud,  error,  omission  or  misdescription. 

(2)  Except  in  the  case  of  fraud  or  error  occasioned  by  any 
omission,  misrepresentation  or  misdescription  in  the  applica¬ 
tion  of  such  person  to  be  registered  as  owner  of  such  land  or 
in  any  instrument  executed  by  him,  such  person  shall  upon  a 
transfer  of  such  land  bona  fide  for  value  cease  to  be  liable  for 
the  payment  of  any  damages  which  but  for  the  transfer  might 
have  been  recovered  from  him  under  the  provisions  herein¬ 
before  contained. 

(3)  Such  damages  with  costs  may  in  such  last  mentioned 
case  be  recovered  out  of  the  assurance  fund  hereinafter  pro¬ 
vided  for  by  action  against  the  registrar  as  nominal  defendant. 
1906,  c.  24,  §  148. 

138.  Except  in  the  case  of  misdescription  of  the  land  or  its 
boundaries  anything  in  this  Act  to  the  contrary  notwith¬ 
standing  no  bona  fide  purchaser  or  mortgagee  under  this  Act  of 
land  for  valuable  consideration  shall  be  subject  to  action  for 
recovery  of  damages  as  aforesaid  or  to  action  of  ejectment  or 
to  deprivation  of  land  in  respect  of  which  he  is  registered  as 
owner  on  the  ground  that  his  transferor  or  mortgagor  has 
been  registered  as  owner  through  fraud  or  error  or  has  derived 
from  or  through  a  person  registered  as  owner  through  fraud  or 
error.  1906,  c.  24,  §  149. 

139.  If  the  person  against  whom  the  action  for  damages  is 
directed  to  be  brought  as  aforesaid  is  dead  or  cannot  be  found 
•within  the  province  an  action  for  damages  may  be  brought 
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against  the  registrar  as  nominal  defendant  for  the  purpose  of 
recovering  the  amount  of  the  said  damages  and  costs  against 
the  said  assurance  fund. 

(2)  In  any  such  case  if  final  judgment  is  recovered  and  also 
in  any  case  in  which  damages  are  awarded  in  any  action  as 
aforesaid  and  the  sheriff  makes  a  return  of  7iulla  hona  or  certi¬ 
fies  that  any  portion  thereof  with  costs  awarded  cannot  be 
recovered  from  such  person  the  provincial  treasurer  upon 
receipt  of  a  certificate  of  the  judge  before  whom  the  said  action 
was  tried  shall  pay  the  amount  of  such  damages  and  costs  as 
are  awarded  or  the  unrecoverable  balance  thereof,  as  the  case 
may  be,  and  shall  charge  the  same  to  the  account  of  the  said 
assurance  fund.  1906,  c.  24,  §  150. 

140.  Any  person  sustaining  loss  or  damage  through  any 
omission,  mistake  or  misfeasance  of  the  master  of  titles  or  a 
registrar  or  any  of  his  officers  or  clerks  in  the  execution  of 
their  respective  duties  under  the  provisions  of  this  Act  and 
any  person  deprived  of  any  land  by  the  registration  of  any 
other  person  as  owner  thereof  or  by  any' error,  omission  or 
misdescription  in  any  certificate  of  title  or  in  any  memorandum 
upon  the  same  or  upon  the  duplicate  certificate  thereof  and 
who  by  the  provisions  of  this  Act  is  barred  from  bringing  an 
action  of  ejectment  or  other  action  for  the  recovery  of  the 
land  may  in  any  case  in  which  remedy  by  action  for  recovery 
of  damages  hereinbefore  provided  is  barred  bring  an  action 
against  the  registrar  as  nominal  defendant  for  the  recovery  of 
damages. 

(2)  If  the  plaintiff  recovers  final  judgment  against  such 
nominal  defendant  the  judge  before  whom  such  action  is  tried 
shall  certify  to  the  fact  of  such  judgment  and  the  amount  of 
the  damages  and  costs  recovered  and  the  provincial  treasurer 
shall  pay  the  amount  thereof  out  of  the  assurance  fund  afore- 
.said  to  the  person  entitled  on  production  of  an  exemplification 
or  certified  copy  of  the  judgment  rendered. 

(3)  Notice  in  'writing  of  every  such  action  and  the  cause 
thereof  shall  be  served  upon  the  attorney  general  of  Saskat¬ 
chewan  and  also,  upon  the  registrar  at  least  three  calendar 
months  before  the  commencement  of  such  action.  1906,  c.  24, 
§  151. 

141.  If  in  any  such  action  judgment  is  given  against  the 
plaintiff  or  the  plaintiff  discontinues  or  the  action  is  dismissed 
he  shall  be  liable  to  pay  the  full  costs  of  defending  the  action 
and  the  same  when  taxed  shall  be  levied  in  the  name  of  the 
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nominal  defendant  by  the  like  process  of  execution  as  in 
ordinary  civil  cases.  1906,  c.  24,  §  152. 

142.  No  action  for  recovery  of  damages  sustained  through 
deprivation  of  land  shall  lie  or  be  sustained  against  the  registrar 
or  against  the  assurance  fund  aforesaid  unless  the  same  is 
commenced  within  the  period  of  six  years  from  the  date  of 
such  deprivation: 

Provided  that  any  person  under  the  disability  of  infancy, 
lunacy  or  unsoundness  of  mind  may  bring  the  action  within 
six  years  from  the  date  on  which  the  disability  ceased.  1906, 
c.  24,  §  153. 

143.  The  plaintiff  in  the  action  within  six  years  from  the 
date  on  which  such  disability  ceased  and  the  plaintiff  in  any 
such  action  at  whatever  time  it  is  brought  and  the  plaintiff  in 
any  action  for  the  recovery  of  land  shall  be  nonsuited  in  any 
case  in  which  it  appears  to  the  satisfaction  of  the  judge  before 
whom  such  action  is  tried  that  the  plaintiff  or  the  person 
through  or  under  whom  he  claims  title  had  notice  by  personal 
service  or  otherwise  was  aware  of  such  delay  and  vulfully  or 
collusivel}"  omitted  to  lodge  a  caveat  or  allowed  the  caveat  to 
lapse.  1906,  c.  24,  §  154. 

144.  Whenever  any  amount  has  been  paid  out  of  the. said 
assurance  fund  on  account  of  any  person  the  amount  may  be 
recovered  from  him  or  if  dead  from  the  estate  of  such  person 
by  action  against  his  personal  representatives  in  the  name  of 
the  registrar. 

(2)  Upon  such  suit  a  certificate  signed  by  the  provincial 
treasurer  of  the  payment  out  of  such  assurance  fund  shall  be 
sufficient  proof  of  such  debt.  1906,  c.  24,  §  155. 

145.  Whenever  any  amount  has  been  paid  out  of  the  assur¬ 
ance  fund  on  account  of  any  person  who  has  absconded  or 
who  cannot  be  found  within  Saskatchewan  and  has  left  any 
real  or  personal  estate  within  the  same  upon  the  application  of 
the  registrar  and  upon  the  production  of  a  certificate  signed 
by  the  provincial  treasurer  that  the  amount  has  been  paid  in 
satisfaction  of  a  judgment  against  the  registrar  as  nopinal 
defendant  and  on  proof  of  service  of  the  writ  in  any  of  the 
modes  provided  by  the  ordinary  procedure  in  Saskatchewan 
a  judge  may  allow  the  registrar  to  sign  judgment  against  such 
person  forthwith  for  the  amount  so  paid  out  of  the  said  assur¬ 
ance  fund  together  vith  the  costs  of  the  application. 

(2)  Such  judgment  shall  be  final  subject  only  to  the  right 
to  have  such  judgment  opened  up  as  may  be  provided  in 
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relation  to  ordinary  procedure  in  Saskatchewan  in  cases  of 
judgment  by  default. 

(3)  The  judgment  shall  be  signed  in  like  manner  as  a  final 
judgment  by  default  in  an  adverse  suit  and  execution  may 
issue  immediately.  1906,  c.  24,  §  156. 

PETITION,  REFERENCE,  SUMMONS,  ETC. 

146.  If  any  person  is  dissatisfied  •with  any  act,  omission, 
refusal,  decision,  direction  or  order  of  a  registrar  such  person 
may  require  the  registrar  to  set  forth  in  -writing  under  his 
hand  the  grounds  of  such  act,  omission,  refusal,  decision, 
direction  or  order  and  such  person  may  then  apply  to  the 
master  of  titles  by  petition  setting  forth  the  grounds  of  his 
dissatisfaction. 

(2)  The  master  of  titles  ha-dng  caused  the  re^strar  to  be 
served  -with  a  copy  of  the  petition  shall  have  jurisdiction  to 
hear  the  said  petition  and  to  make  such  order  in  the  premises 
and  as  to  the  costs  of  the  parties  appearing  upon  the  petition 
as  the  circumstances  of  the  case  require.  1906,  c.  24,  §  158; 
1908-9,  c.  9,  §  3;  1909,  c.  20,  §  1. 

147.  The  registrar  may: 

(a)  Whenever  a  question  arises  ivith  regard  to  the  per¬ 
formance  of  any  duty  or  the  exercise  of  any  function 
by  this  Act  conferred  or  imposed  upon  him;  or 

(b)  Whenever  in  the  e.xercise  of  any  duty  of  a  registrar 
a  question  arises  as  to  the  true  construction  or  validity 
or  effect  of  any  instrument  or  as  to  the  persons  entitled 
or  as  to  the  extent  or  nature  of  the  estate,  right  or 
interest,  power  or  authority  of  any  person  or  class 
of  persons;  or 

(c)  Whenever  a  question  arises  as  to  the  mode  in  which 
any  entry  or  memorandum  ought  to  be  made  in  the 
day  book  or  register  or  upon  any  certificate  of  title 
or  duplicate  thereof;  or 

(d)  Whenever  a  question  arises  as  to  any  doubtful  or 
uncertain  right  or  interest  stated  or  claimed  to  be 
dealt  nith  by  a  registrar; 

refer  the  same  in  form  V  in  the  schedule  to  this  Act  to  the 
master  of  titles. 

(2)  The  master  of  titles  may  upon  the  same  being  referred 
allow  any  of  the  parties  interested  to  appear  before  him  and 
summon  any  other  of  such  persons  to  appear  and  show  cause 
either  personally  or  by  advocate  in  relation  thereto. 
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(3)  The  master  of  titles  having  regard  to  the  persons 
appearing  before  Wm  whether  summoned  or  not  shall  decide 
the  question  or  direct  any  proceedings  to  be  instituted  for  that 
purpose  and  direct  the  particular  form  of  entry  or  memoran¬ 
dum  to  be  made  as  under  the  circumstances  appears  to  be  just. 
1906,  c.  24,  §  159;  1908-9,  c.  9,  §  3;  1909,  c.  20,  §  1. 

148.  If  under  section  44  or  any  of  the  other  provisions  of 
this  Act  the  registrar  requires  a  duplicate  certificate  for  the 
purpose  of  making  any  memorandum  thereon  or  for  the  purpose 
of  wholly  or  partially  cancelling  the  same  or  if  it  appears  to 
the  satisfaction  of  the  registrar: 

(a)  That  any  duplicate  certificate  or  other  instrument 
has  been  issued  in  error  or  contains  any  misdescrip¬ 
tion  of  land  or  boundaries;  or 

(b)  That  any  entry,  memorandum  or  indorsement^  has 
been  made  in  error  or  omitted  from  any  duplicate 
certificate  or  other  instrument;  or 

(c)  That  any  such  duplicate  certificate,  instrument, 
entry,  memorandum  or  indorsement  has  been  fraudu¬ 
lently  or  wrongfully  obtained;  or 

(d)  That  any  such  duplicate  certificate  or  instrument  is 
fraudulently  or  vTongfully  retained; 

he  may  by  written  demand  in  form  W  in  the  schedule  to  this 
Act  to  be  served  upon  such  person  or  to  be  mailed  to  his  last 
known  post  office  address  -within  Saskatchewan  require  the 
person  to  whom  such  duplicate  certificate  or  instrument  has 
been  so  issued  or  by  whom  it  has  been  sq  obtained  or  is  retained 
to  deliver  up  the  same  for  the  purpose  of  being  cancelled, 
corrected  or  completed  as  the  case  requires. 

(2)  In  case  such  person  refuses  or  neglects  to  comply  -with 
such  requisition  or  cannot  be  found  the  registrar  may  apply 
to  a  judge  to  issue  a  summons  for  such  person  to  appear  before 
him  and  show  cause  why  such  duplicate  certificate  or  other 
instrument  should  not  be  delivered  up  to  be  cancelled,  corrected 
or  completed  as  aforesaid. 

(3)  If  such  person  when  served  with  the  summons  per¬ 
sonally  or  in  the  mode  directed  in  such  summons  neglects  or 
refuses  to  attend  before  the  judge  at  the  time  therein  appointed 
the  judge  may  issue  a  warrant  authorizing  and  directing  the 
person  so  summoned  to  be  apprehended  and  brought  before  the 
said  judge  for  examination.  1906,  c.  24,  §  160. 

149.  Upon  the  appearance  before  a  judge  of  any  person 
summoned  or  brought  up  by  virtue  of  .a  warrant  as  aforesaid 
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the  judge  may  examine  such  person  upon  oath  and  in  case  it 
appears  right  so  to  do  may  order  such  person  to  deliver  up  the 
duplicate  certificate  or  other  instrument  as  aforesaid. 

(2)  Upon  refusal  or  neglect  by  such  person  to  deliver  up 
the  same  pursuant  to  the  order  or  to  be  put  under  oath  or  to 
be  examined  or  to  answer  any  question  touching  the  matter 
after  being  sworn  the  judge  may  commit  such  person  to  the 
nearest  common  jail  for  any  period  not  exceeding  six  months 
imless  the  duplicate  certificate  or  other  instrument  is  sooner 
delivered  up  or  sufficient  explanation  is  made  why  the  same 
cannot  be  done. 

(3)  In  such  case  or  in  case  such  person  has  absconded  so 
that  summons  cannot  be  served  upon  him  as  hereinbefore 
directed  or  in  case  a  period  of  three  months  from  the  time  of 
mailing  the  said  demand  in  said  form  W  to  such  person  has 
elapsed  before  the  duplicate  certificate  or  other  instrument  has 
been  returned  to  the  registrar  the  judge  may  direct  the  registrar 
to  cancel  or  correct  or  complete  the  certificate  of  title,  duplicate 
certificate  or  other  instrument  in  his  possession  or  any  memo¬ 
randum  thereon  relating  to  the  land  and  to  substitute  and 
issue  if  necessary  a  duplicate  certificate  or  other  instrument 
or  make  such  memorandum  as  the  circumstances  of  the  case 
require  and  the  registrar  shall  obey  such  order.  1906,  c.  24, 
§  1-61. 

150.  In  any  proceeding  respecting  land  or  in  respect  of  any 
transaction  or  contract  relating  thereto  or  in  respect  of  any 
'  instrument,  caveat,  memorandum  or  entry  affecting  land  the 
judge  by  decree  or  order  may  direct  the  registrar  to  cancel, 
correct,  substitute  or  issue  any  duplicate  certificate  or  make 
any  memorandum  or  entry  thereon  or  on  the  certificate  of  title 
and  otherwise  to  do  every  act  necessary  to  give  effect  to  the 
decree  or  nrder.  1906,  c.  24,  §  162. 

ASSURANCE  FUND  AND  ,  FEES. 

161.  Before  the  registrar  shall  perform  any  duty  to  be  by 
him  performed  under  any  of  the  provisions  of  this  Act  he  shall 
except  as  herein  otherwise  provided  demand  and  receive  the 
proper  fee  or  fees  therefor  as  fixed  and  settled  by  tariff  made 
from  time  to  time  by  the  Lieutenant  Governor  in  Council  and 
demand  and  receive  for  the  assurance  fund  upon  the  registra¬ 
tion  of  every  grant  of  incumbered  land  and  upon  every  absolute 
transfer  of  land  one-fifth  of  one  per  cent,  of  the  value  of  the 
land  transferred  if  such  value  amounts  to  or  is  less  than  five 
thousand  dollars  and  one-tenth  of  one  per  cent,  on  the  addi¬ 
tional  value  when  such  value  exceeds  five  thousand  dollars. 
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(2)  Upon  every  subsequent  transfer  be  shall  demand  and 
receive  upon  the  increase  of  value  since  the  granting  of  the 
last  certificate  of  title  one-fifth  of  one  per  cent,  if  the  increase 
is  not  more  than  five  thousand  dollars  and  one-tenth  of  one  per 
cent,  on  any  excess  over  such  five  thousand  dollars.  1906, 
c.  24,  §  163. 

_  162.  The  value  shall  be  ascertained  by  the  oath  or  affirma¬ 
tion  of  the  applicant,  owner  or  person  acquiring  such  land  or  of 
such  other  person  as  the  registrar  believes  to  be  acquainted 
with  the  value  of  the  land  and  whose  oath  or  affirmation  the 
registrar  is  willing  to  accept. 

(2)  If  the  registrar  is  not  satisfied  as  to  the  correctness  of 
the  value  so  sworn  to  or  affirmed  he  may  require  such  appli¬ 
cant,  owner  or  person  acquiring  the  land  to  produce  a  certificate 
of  the  value  under  the  hand  of  a  sworn  valuator  appointed  by 
the  registrar  or  a  judge  which  certificate  shall  be  received  as 
conclusive  evidence  of  the  value  for  the  purpose  aforesaid. 
1906,  c.  24,  §  164. 

163.  Each  registrar  shall  keep  a  correct  account  of  all  sums 
of  money  received  by  him  in  accordance  with  the  provisions  of 
this  Act  including  the  assurance  fund  and  shall  pay  the  same 
to  the  provincial  treasurer  at  such  times  and  in  such  manner  as 
are  directed  by  the  Lieutenant  Governor  in  Council.  1906, 
c.  24,  §  165. 

164.  The  assurance  fund  shall  be  held  by  the  provincial 
treasurer  as  trust  moneys  and  may  be  invested  from  time  to 
time  in  such  securities  as  may  be  approved  by  the  Lieutenant 
Governor  in  Council. 

(2)  The  provincial  treasurer  shall  credit  the  fund  in  each 
year  with  interest  at  such  rate  as  may  from  time  to  time  be 
directed  by  the  Lieutenant  Governor  in  Council. 

(3)  When  the  said  fund  shall  have  reached  the  sum  of 
seventy-five  thousand  dollars  any  sum  in  excess  of  said  amount 
inay  by  direction  of  the  Lieutenant  Governor  in  Council  from 
time  to  time  be  transferred  to  and  form  part  of  the  consolidated 
revenue  fund  of  the  province.  1906,  c.  24,  §  166. 

166.  The  assurance  fund  shall  not  under  any  circumstances 
be  liable  for  compensation  for  any  loss,  damage  or  deprivation 
occasioned : 

(a)  By  the  breach  by  the  owner  of  any  trust  whether 
expressed,  implied  or  constructive;  nor 
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(b)  In  any  case  in  which  the  same  land  has  been  included 
in  two  or  more  grants  from  the  Crown;  nor 

(c)  In  any  case  in  which  loss,  damage  or  deprivation  has 
been  occasioned  by  any  land  being  included  in  the 
same  certificate  of  title  with  other  land  through 
misdescription  of  the  boundaries  or  parcels  of  any 
land;  unless  it  is  proved  that  the  person  liable  for 
compensation  and  damages  is  dead  or  has  absconded 
from  the  province  or  has  been  adjudged  insolvent  or 
the  sheriff  has  certified  that  he  is  not  able  to  realize 
the  full  amount  and  costs  awarded  in  any  action  for 
such  compensation; 

(d)  By  reason  of  the  improper  use  of  the  seal  of  any 
corporation  or  company  or  by  reason  of  the  registra¬ 
tion  of  any  instrument  executed  by  any  person  under 
any  legal  disability  unless  the  fact  of  such  disability 
was  disclosed  on  the  instrument  by  virtue  of  which 
such  person  was  registered  as  otvner. 

(2)  The  said  fund  shall  be  liable  for  such  amounts  only  as 
the  sheriff  fails  to  recover  from  the  person  liable  as  aforesaid. 
1906,  c.  24,  §  167;  1909,  c.  20,  §  12. 

166.  The  government  of  Saskatchewan  may  accept  and 
receive  from  the  government  of  Canada  such  portion  of  the 
assurance  fund  formed  under  the  Act  of  the  Parliament  of 
Canada  known  as  The  Territories  Real  Property  Act  and  con¬ 
tinued  as  the  assurance  fund  by  the  Act  of  the  Parliament 
of  Canada  known  as  The  Land  Titles  Act  1894-  as  the  said 
government  of  Canada  or  Governor  in  Council  of  Canada 
may  assign,  transfer  or  pay  over  to  the  government  of  Saskat¬ 
chewan  and  for  the  purpose  of  carrying  the  provisions  of  this 
section  into  effect  the  Lieutenant  Governor  in-Council  may 
by  order  provide  for  the  adjusting  of  all  questions  arising 
between  the  government  of  Saskatchewan  and  the  government 
of  Canada  in  connection  with  the  assignment,  transfer  or 
payment  over  of  such  portion  of  the  said  assurance  fund  as 
aforesaid  including  the  giving  or  executing  on  behalf  of  the 
province  all  such  contracts  of  indemnity  or  other^vise  as  may 
be  found  necessary  or  expedient.  1908,  c.  29,  §  12. 

CANCELLATION  OP  CERTIFICATE  OF  TITLE. 

167.  Upon  the  application  of  any  owner  of  several  parcels 
of  land  held  under  separate  certificates  of  title  or  under  one 
certificate  of  title  and  the  delivery  up  of  the  duplicate  or 
duplicates  thereof  to  him  the  registrar  may  cancel  the  existing 
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certificate  or  certificates  of  title  granted  as  also  the  duplicate 
so  delivered  up  and  grant  to  the  owner  a  single  certificate  of 
title  for  all  the  parcels  of  land  or  several  certificates  of  title 
each  applying  to  one  or  more  of  the  parcels  in  accordance  with 
the  application. 

(2)  Upon  each  of  such  respective  certificates  of  title  so 
granted  shall  be  entered  a  memorandum  of  each  and  every 
incumbrance,  lien,  charge,  mortgage  or  other  instrument 
affecting  such  parcel  or  parcels  of  land  setting  forth  the  occasion 
of  the  cancellation  and  referring  to  the  certificate  of  title  so 
granted. 

(3)  The  registrar  shall  issue  to  the  applicant  one  or  more 
duplicate  certificates  as  the  case  requires.  1906,  c.  24,  §  168. 

168.  The  registrar  in  the  case  of  a  partially  cancelled  cer¬ 
tificate  of  title  shall  return  the  duplicate  to  the  transferor 
after  the  memorandum  partially  cancelling  the  same  has  been 
made  thereon  and  upon  the  certificate  of  title  in  the  register: 

Provided  that  whenever  required  by  the  owner  of  an  unsold 
portion  of  land  in  any  partially  cancelled  certificate  of  title  or 
where  such  a  course  appears  to  the  registrar  more  expedient 
he  may  grant  to  such  owner  a  certificate  of  title  for  such 
portion  of  which  he  is  the  o^vner  upon  the  delivery  of  the 
partially  cancelled  duplicate  certificate  of  title  to  the  registrar 
to  be  cancelled  and  retained.  1906,  c.  24,  §  169;  1908,  c.  29, 
§  13. 

LOST  on  DESTKOYED  CEBTIFIC.YTE  OF  TITLE. 

169.  Upon  the  production  to  the  registrar  of  satisfactory 
proof  by  statutory  declaration  of  the  person  to  whom  a  duplicate 
certificate  has  been  issued  or  some  one  having  knowledge 
of  the  facts  of  the  accidental  loss  or  destruction  of  the  duplicate 
certificate  so  issued  the  registrar  may  after  having  entered 
in  the  register  the  facts  so  proven  issue  a  fresh  duplicate  certifi¬ 
cate  in  lieu  of  the  one  so  lost  or  destroyed  noting  upon  the 
same  why  it  is  so  issued: 

Provided  that  unless  the  registrar  is  satisfied  as  to  the  loss 
or  destruction  of  the  duplicate  certificate  so  issued  and  that 
notice  of  intention  to  issue  another  duplicate  certificate  in  lieu 
of  such  alleged  lost  or  destroyed  certificate  in  a  newspaper  or 
otherwise  is  unnecessary  no  such  fresh  duplicate  certificate 
shall  be  issued  until  the  registrar  shall  for  four  weeks: 

(a)  Publish  a  notice  of  his  intention  to  issue  such  fresh 
certificate  in  the  newspaper  published  nearest  to  the 
land  described  in  the  register  or  if  more  newspapers 
than  one  are  published  in  the  same  locality  then  in 
one  of  such  newspapers;  and 


STATUTES— SASKATCHEWAN 


521 


(&)  Post  up  such  notices  in  a  conspicuous  place  in  the 
land  titles  office.  1906,  c.  24,  §  170. 

INFANTS,  IDIOTS,  LUNATICS. 

160.  Whenever  any  person  who  if  not  under  disability 
might  have  made  any  application,  given  any  consent,  done  any 
act  or  been  party  to  any  proceeding  under  this  Act  is  an  infant, 
idiot  or  lunatic  the  guardian  or  guardians  of  the  estate  of 
such  a  person  may  make  such  application,  give  such  consent, 
do  such  act  and  be  party  to  such  proceeding  as  such  person  if 
free  from  disability  might  have  made,  given,  done  and  been 
party  to  and  shall  otherwise  represent  such  person  for  the 
purposes  of  this  Act. 

(2)  Wlieiisver  there  is  no  guardian  of  the  estate  of  any  such 
person  aforesaid  being  infant,  idiot  or  lunatic  or  whenever  any 
person  the  guardian  of  whose  estate  if  he  were  idiot  or  lunatic 
would  be  authorized  to  act  for  and  represent  such  person 
under  this  Act  is  of  unsound  mind  and  incapable  of  managing 
his  affairs  but  has  not  been  found  an  idiot  or  lunatic  under 
inquisition  a  court  or  a  judge  may  appoint  a  guardian  or 
guardians  of  such  person  for  the  purpose  of  any  proceedings 
under  this  Act  and  from  time  to  time  change  such  guardian. 
1906,  c.  24,  §  171. 

161.  The  judge  on  application  for  that  purpose  on  behalf 
of  any  person  who  is  under  the  disability  of  infancy,  lunacy  or 
unsoundness  of  mind  may  by  order  directed  to  the  registrar 
prohibit  the  transfer  of  or  dealing  with  any  land  belonging  to 
any  such  person.  1906,  c.  24,  §  172;  1908,  c.  29,  §  12. 

NOTICE,  JOINT  OIVNERSHIP. 

162.  No  person  contracting  or  dealing  with  or  taking  or 
proposing  to  take  a  transfer,  mortgage,  incumbrance  or  lease 
from  the  owner  of  any  land  for  which  a  certificate  of  title  has 
been  granted  shall  except  in  case  of  fraud  bj'  such  person  be 
bound  or  concerned  to  inquire  into  or  ascertain  the  circum¬ 
stances  in  or  the  consideration  for  which  the  owner  or  any 
previous  oimer  of  the  land  is  or  was  registered  or  to  see  to  the 
application  of  the  purchase  money  or  of  any  part  thereof  nor 
shall  he  be  affected  by  notice  direct,  implied  or  constructive  of 
any  trust  or  unregistered  interest  in  the  land  any  rule  of  law 
or  equity  to  the  contrary  notwithstanding. 

(2)  The  knowledge  that  any  trust  or  unregistered  interest 
is  in  existence  shall  not  of  itself  be  imputed  as  fraud.  1906, 
c.  24,  §  173. 
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163.  Upon  the  transfer  to  two  or.  more  persons  as  joint 
owners  of  any  land  for  which  a  certificate  of  title  has  been 
granted  to  be  held  by  them  as  trustees  it  shall  be  lawful  for 
the  transferor  to  insert  in  the  transfer  or  other  instrument  the 
words  “no  survivorship”  and  the  registrar  shall  in  such  case 
include  such  words  in  the  duplicate  certificate  issued  to  such 
joint  owners  pursuant  to  the  transfer  and  in  the  certificate  of 
title. 

(2)  Any  two  or  more  persons  so  registered  as  joint  owners 
of  any  land  held  by  them  as  trustees  may  by  writing  under 
their  hand  authorize  the  registrar  to  enter  the  words  “no 
survivorship”  upon  the  duplicate  certificate  and  also  upon  the 
certificate  of  title. 

(3)  In  either  case  aforesaid  after  such  entry  has  been  made 
and  signed  by  the  registrar  it  shall  not  be  laA\-ful  for  any  less 
number  of  joint  owners  than  the  number  so  entered  to  transfer 
or  otherwise  deal  with  the  land  without  obt.aining  the  sanction 
of  the  court  or  of  a  judge  by  an  order  on  motion  or  petition. 
1906,  c.  24,  §  174. 

164.  Before  making  any  order  as  aforosjvid  the  court  or 
judge  shall  if  it  seems  requisite  cause  notice  of  intention  of 
making  such  order  to  be  properly  advertised  and  in  such  case 
appoint  a  period  of  time  within  which  any  person  interested 
may  show  cause  why  the  order  should  not  Ijc  made;  and 
thereupon  the  said  court  or  judge  may  order  the  transfer  of 
the  land  to  any  new  owner  or  owners  solely  or  jointly  with  or 
in  the  place  of  any  existing  owner  or  owners  or  may  make 
such  order  in  the  premises  as  the  court  or  a  judge  thinks  just 
for  the  protection  of  the  persons  beneficially  interested  in  the 
land  or  in  the  proceeds  thereof. 

(2)  Upon  such  order  being  deposited  with  the  registrar  he 
shall  make  a  memorandum  thereof  upon  the  certificate  of  title 
and  upon  the  duplicate  certificate;  and  thereupon  the  person 
or  persons  named  in  tlic  order  shall  be  the  owner  or  owners  of 
the  land.  1906,  c.  24,  §  175. 

SUEMISSION  TO  .JUDGE  Oil  M.VSTER  OF  TITLES.’ 

165.  Whenever  any  matter  is  under  this  Act  submitted  to 
a  judge  or  the  master  of  titles  and  the  judge  or  the  master  of 
titles  deems  it  advisable  that  parties  interested  should  be 
notified  of  the  time  and  place  when  and  where  a  hearing  of 
the  matter  so  submitted  should  be  held  and  no  special  provi¬ 
sions  are  made  therefor  in  this  Act  or  if  there  are  any  such 
special  provisions  and  the  judge  or  the  master  of  titles  shall  be 
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of  the  opinion  that  the  notice  required  thereby  to  be  given  is 
not  sufficient  he  may  direct: 

(а)  That  notice  of  such  time  and  place  be  given;  and 

(б)  That  such  notice  shall  be  served  personally  upon 
such  persons  as  he  may  direct  or  be  left  at  their 
usual  place  of  abode;  or 

(c)  That  such  notice  shall  be  posted  at  such  place  or 
places  and  for  such  periods  as  he  may  name;  or 

(d)  That  such  notice  be  published  in  such  newspaper  or 
newspapers  as  he  may  designate  and  for  such  time 
as  he  may  direct;  and 

(c)  That  such  notice  may  be  given  in  any  one  or  more 
or  in  all  the  methods  above  specified.  1906,  c.  24, 
§  176;  1908-9,  c.  9,  §  11;  1909,  c.  20,  §  1. 

166.  Whenever  this  Act  directs  that  persons  interested 
shall  be  heard  or  shall  receive  notice  and  such  parties  are  not 
within  the  jurisdiction  or  cannot  be  found  so  as  to  be  person¬ 
ally  served  the  judge  or  the  master  of  titles  or  the  registrar 
having  jurisdiction  in  the  matter,  as  the  case  may  be,  may 
direct  that  any  party  without  the  jurisdiction  may  be  served 
personally  or  in  cither  case  may  direct  substitutional  service 
within  or  without  the  jurisdiction  in  such  manner  as  he  deems 
expedient  or  that  publication  of  notice  in  such  manner  as  he 
may  direct  may  be  sufficient  service.  1906,  c.  24,  §  177; 
1908-9,  c.  9,  §  12;  1909,  c.  20,  §  1. 

EVIDENCE  AND  PROCEDURE. 

167.  Every  covenant  and  power  declared  to  be  implied  in 
any  instrument  by  virtue  of  this  Act  may  be  negatived  or 
modified  by  express  declaration  in  the  instrument. 

(2)  In  any  action  for  an  alleged  breach  of  any  such  implied 
covenant  the  covenant  alleged  to  be  broken  may  be  set  forth 
and  it  shall  be  lawful  to  allege  precisely  in  the  same  manner 
as  if  the  covenant  had  been  expressed  in  words  in  the  transfer 
or  other  instrument  any  law  or  practice  to  the  contrary  not¬ 
withstanding  that  the  party  against  whom  the  action  is  brought 
did  so  covenant. 

(3)  Every  such  implied  covenant  shall  have  the  same  force 
and  effect  and  be  enforced  in  the  same  manner  as  if  it  had 
been  set  out  at  length  in  the  transfer  or  other  instrument. 

(4)  When  any  transfer  or  other  instrument  in  accordance 
with  this  Act  is  executed  by  more  parties  than  one  such  cove¬ 
nants  as  are  by  this  Act  to  be  implied  in  instruments  of  a  like 
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nature  shall  be  construed  to  be  several  and  not  to  bind  the 
parties  jointly.  1906,  c.  24,  §  178. 

168.  The  owner  of  any  land  for  which  a  certificate  of  title 
has  been  granted  or  of  any  lease,  mortgage  or  charge  affecting 
the  same  shall  on  application  of  any  beneficiary  or  person 
interested  therein  be  bound  to  allow  his  name  to  be  used  by 
such  beneficiary  or  person  in  any  action,  suit  or  proceeding 
which  it  may  be  necessary  or  proper  to  bring  or  institute  in 
the  name  of  such  owner  concerning  such  land,  lease,  mortgage 
or  charge  or  for  the  protection  or  benefit  of  the  title  vested  in 
such  owner  or  of  the  interest  of  any  such  beneficiary  or  person: 

Provided  that  such  owner  shall  in  any  case  be  entitled  to  be 
indemnified  in  like  manner  as  a  trustee  would  before  the  first 
•  day  of  January,  one  thousand  eight  hundred  and  ninety-five, 
have  been  entitled  to  be  indemnified  in  a  similar  case  of  his 
name  being  used  in  any  such  action,  suit  or  proceeding  in  name 
by  his  cestui  que  trust.  1906,  c.  24,  §  179. 

169.  Every  certificate  of  title  and  duplicate  certificate 
granted  under  this  Act  shall  except: 

(а)  In  case  of  fraud  wherein  the  o^vncr  has  participated 
or  colluded;  and 

(б)  As  against  any  person  claiming  under  a  prior  certi¬ 
ficate  of  title  granted  under  this  Act  in  respect  of 
the  same  land;  and 

(c)  So  far  as  regards  any  portion  of  the  land  by  wrong 
description  of  boundaries  or  parcels  included  in  such 
certificate  of  title  so  long  as  the  same  remains  in 
force  and  uncancelled  under  this  Act; 
be  conclusive  evidence  in  all  courts  as  against  his  Majesty 
and  all  persons  whomsoever  that  the  person  named  therein  is 
mtitled  to  the  land  included  in  the  same  for  the  estate  or 
interest  therein  specified  subject  to  the  exceptions  and  reser¬ 
vations  implied  under  the  provisions  of  this  Act.  1906,  c.  24, 
§  180. 

170.  In  any  suit  for  specific  performance  brought  by  an 
owner  of  any  land  for  which  a  certificate  of  title  has  been 
granted  against  a  person  who  has  contracted  to  purchase  the 
land  without  notice  of  any  fraud  or  other  circumstances  which 
according  to  this  Act  would  affect  the  right  of  the  transferor 
the  duplicate  certificate  of  title  of  the  o-wner  shall  be  evidence 
that  the  owner  has  a  good  and  valid  title  to  the  land  for  the 
estate  or  interest  therein  mentioned  or  described.  1906, 
c.  24,  §  181. 
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171.  Proceedings  under  this  Act  shall  not  abate  or  be 
suspended  by  any  death,  transmission  or  change  of  interest 
but  in  any  such  event  a  judge  may  make  such  order  for  carry¬ 
ing  on,  discontinuing  or  suspending  the  proceedings  upon 
the  application  of  any  person  interested  as  under  the  circum¬ 
stances  he  thinks  just  and  may  for  such  purpose  require  the 
production  of  such  evidence  and  such  notices  to  be  given  as  he 
thinks  necessary.  1906,  c.  24,  §  182. 

172.  Whenever  in  any  action,  suit  or  other  proceeding 
affecting  land  for  which  a  certificate  of  title  has  been  granted 
it  becomes  necessary  to  determine  the  fact  whether  the  trans¬ 
feree,  mortgagee,  incumbrancee  or  lessee  is  a  purchaser  or 
transferee,  mortgagee,  incumbrancee  or  lessee  for  valuable 
consideration  or  not  any  person  who  is  a  party  to  the  action, 
suit  or  other  proceeding  may  give  in  evidence  any  transfer, 
mortgage,  incumbrance,  lease  or  other  instrument  afecting  the 
land  in  dispute  although  the  same  is  not  referred  to  in  the 
certificate  of  title  or  has  been  cancelled  by  the  registrar.  1906, 
c.  24,  §  183. 

173.  Whenever  by  virtue  of  this  Act  a  judge,  the  master 
of  titles  or  the  registrar  having  jurisdiction  in  the  matter,  as 
the  case  may  be,  is  required  or  authorized  to  hold  an  inquiry 
proof  of  the  matters  relevant  to  the  inquiry  may  be  made 
before  him  by  affidavit: 

Provided  that  the  judge,  the  master  of  titles  or  the  registrar 
having  jurisdiction  in  the  matter,  as  the  case  may  be,  may 
whenever  he  deems  it  expedient  require  the  personal  atten¬ 
dance  of  any  person  before  him  to  testify  as  to  the  matters 
of  any  such  inquiry  or  of  the  deponent  to  any  affidavit  to 
be  cross-examined  upon  his  affidavit.  1906,  c.  24,  §  184; 
1908-9,  c.  9,  §  12;  1909,  c.  20,  §  1. 

174.  Whenever  the  judge  or  the  master  of  titles,  as  the 
case  may  be,  so  requires  any  person  or  deponent  to  appear 
before  him  in  person  he  may  issue  a  summons  under  his  hand 
requiring  such  person  or  deponent  to  appear  before  him  at  a 
time  and  place  to  be  specified  to  testify  as  to  what  ho  may 
know  concerning  the  matters  in  question  or  to  be  cross- 
examined,  as  the  case  may  be. 

(2)  If  such  person  or  deponent  fails  to  attend  at  the  time 
and  place  specified  upon  due  proof  under  oath  that  such 
person  or  deponent  has  been  duly  served  with  the  said  sum¬ 
mons  and  that'  proper  conduct  money  according  to  the  tariff 
of  fees  provided  for  the  attendance  of  witnesses  at  trials  in 
civil  causes  in  the  supreme  court  and  any  law  in  force  in 
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Saskatchewan  has  been  paid  or  tendered  to  him  the  judge  or 
the  master  of  titles,  as  the  case  may  be,  may  issue  his  warrant 
direetcd  to  the  sheriff  of  any  judieial  district  directing  him 
to  apprehend  such  jierson  or  deponent  and  bring  him  before 
the  said  judge  or  the  master  of  titles,  as  the  case  may  be, 
for  examination  and  to  keep  him  in  his  custody  until  he  is  so 
examined. 

(3)  The  sheriff  shall  obey  the  said  warrant  according  to 
the  tenor  thereof  and  shall  be  entitled  to  the  same  fees  for 
executing  such  warrant  as  he  would  be  entitled  to  for  executing 
a  process  issued  out  of  the  said  supreme  court. 

(4)  The  costs  incidental  to  any  such  inquiry  shall  be  in  the 
discretion  of  the  judge  or  the  master  of  titles,  as  the  case  may 
be,  and  shall  be  taxed  by  the  local  registrar  of  the  court  in 
Avhich  the  inquiry  was  held  as  nearly  as  may  be  according  to 
the  tariff  provided  for  eivil  causes  in  the  said  court. 

(5)  Judgment  shall  be  signed  in  sueh  court  for  such  costs 
in  favor  of  the  party  to  whom  they  are  awarded  by  the  judge 
or  the  master  of  titles,  as  the  case  may  be,  and  execution  may 
be  issued  for  the  recovery  thereof  out  of  said  court  as  upon  an 
ordinary  judgment  therein.  1906,  c.  24,  §  185;  1908-9,  c.  9, 
§  13;  1909,  c.  20,  §  1. 

175.  Whenever  any  proceeding  is  taken  under  this  Act 
whether  by  motion  or  summons  or  by  the  filing  with  or  the 
delivery  to  the  registrar  of  a  caveat,  mechanics’  lien  or  copy 
of  an  execution  against  lands  or  other  such  proceeding  and 
any  party  to  such  proceeding  or  the- person  in  whose  behalf  or 
against  whose  interest  such  caveat,  lien  or  execution  has  been 
so  filed  or  delivered  is  not  a  resident  in  the  province  a  judge 
may  upon  the  application  of  a  party  to  such  proceeding  or 
interested  therein  or  affected  by  such  caveat,  lien  or  exeeution 
grant  an  order  requiring  sueh  non-resident  to  give  security  for 
the  co.sts  of  the  applicant  of  such  order  in  prosecuting  or 
resisting  such  proceedings  or  in  removing  or  maintaining  such 
caveat,  lien  or  c.xccution. 

(2)  It  may  l)o  a  term  of  such  order  that  in  default  such 
proceeding  may  be  deemed  granted  or  dismissed  or  such  caveat, 
lien  or  execution  may  Ije  deemed  removed  or  maintained. 

(3)  Such  order  may  also  provide  for  a  stay  of  proceedings. 

(4)  The  practiee  and  ]iroeedure  for  obtaining  such  order 
and  giving  such  security  shall  bo  as  nearly  as  may  be  the  same 
as  upon  an  application  for  security  for  costs  in  civil  causes  in 
the  said  supreme  court. 
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(5)  Tlic  judge  may  order  the  costs  incident  to  such  appli¬ 
cation  or  order  taxed  to  be  recovered  as  is  provided  for  costs 
in  subsections  (4)  and  (5)  of  the  last  preceding  section.  1906, 
c.  24,  §  1S6. 

176.  The  court  or  judge  or  the  master  of  titles,  as  the  case 
may  lie,  may  order  costs  to  be  ]3aid  by  or  to  any  person  or  party 
to  any  proceeding  under  this  Act : 

Provided  that  any  applicant  under  this  Act  shall  be 
deemed  liai^le  prima  facie  to  pay  all  costs,  charges  and  expenses 
incurred  by  or  in  consequence  of  his  application  except  in  a 
case  where  parties  object  whose  rights  are  sufficiently  secured 
without  their  appearance  or  when  anj'  costs,  charges  or  expenses 
are  incurred  unnecessarily  or  improperly.  1906,  c.  24,  §  1S7; 
1908-9,  c.  9,  §  13;  1909,  c.  20,  §  1. 

177.  The  judge  may  by  order  directed  to  the  registrar 
prohibit  the  dealing  vuth  any  land  in  any  case  in  which  it 
appears  to  him  that  an  error  has  been  made  by  misdescription 
of  such  'and  or  otherwise  in  any  certificate  of  title  or  other 
instrument  or  may  make  an  order  directed  to  the  registrar  for 
the  prevention  of  any  other  improper  dealing.  1906,  c.  24, 
§  188. 

178.  Any  order  of  the  court  or  a  judge  or  the  master  of 
titles,  as  the  case  maj"  be,  may  be  enforced  in  the  same  manner 
and  by  the  same  officials  and  process  as  orders  are  usuallj" 
enforced  by  the  procedure  and  practice  of  the  supreme  court 
and  shall  be  obeyed  Iw  everv  registrar  and  acting  registrar 
when  directed  to  him.  1906,  'c.  24,  §  189;  1908-9,  c.  9,  §  13; 
1909,  c.  20,  §  1. 

AFFIDAVITS. 

179.  In  all  matters  before  the  court  or  a  judge  or  the  master 
of  titles,  as  the  case  may  be,  where  proof  is  required  the  same 
may  be  taken  by  affidavit  or  by  viva  voce  evidence  as  may 
be  ordered  by  the  court  or  a  judge  or  the  master  of  titles, 
as  the  case  may  be.  1900,  c.  24,  §  190;  1908-9,  c.  9,  §  13; 
1909,  c.  20,  §  1. 

180.  Affidavits  shall  be  subject  to  the  practice  governing 
affidavits  in  the  supreme  court.  1906,  c,  24,  §  191. 

APPEAL. 

181.  An  appeal  shall  lie  by  a  registrar  or  person  directly 
interested  therein  from  any  order  or  decision  of  a  judge  or 
the  master  of  titles  made  or  given  under  the  provisions  of  this 
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Act  to  the  supreme  court  sitting  en  banc  within  the  prescribed 
time  in  the  same  manner  and  ■nuth  the  same  incidents  in  and 
%vith  which  judgments  and  orders  of  that  court  by  a  single 
judge  may  be  appealed  from. 

(2)  The  practice  and  proceedings  relating  to  appeals  in  the 
said  court  including  costs  and  payment  thereof  and  the  enforce¬ 
ment  of  judgments  on  appeal  shall  adapted  to  the  circum¬ 
stances  apply.  1906,  c.  24,  §  192;  1908-9,  c.  9,  §  14;  1909, 
c.  20,  §  1. 

182.  The  said  court  sitting  as  the  court  of  appeal  may  by 
order  of  court  provide  and  from  time  to  time  change  a  tariff 
of  costs  payable  for  all  services  and  proceedings  under  this  Act. 

(2)  Unless  and  until  so  provided  for  the  tariff  of  costs 
relating  to  actions  in  the  supreme  court  where  the  title  to  lands 
is  in  question  shall  apply  adapted  to  the  circumstances.  1906, 
c.  24,  §  193. 

FORMS. 

183.  The  Lieutenant  Governor  in  Council  may  from  time 
to  time  whenever  it  is  necessary  so  to  do  add  to  or  otherwise 
vary  any  of  the  forms  in  the  schedule  to  this  Act  or  may  cause 
to  be  adopted  any  other  form  or  forms  which  he  considers 
applicable  to  any  special  case  or  class  of  cases  for  which  a  form 
has  not  been  provided  in  the  schedule  to  this  Act.  1906,  c.  24. 
§  194.  . 

GENERAL. 

184.  No  petition,  order,  affidavit,  certificate,  registration  or 
other  proceedings  under  this  Act  shall  be  invalid  by  reason  of 
any  informality  or  technical  irregularity  therein  or  of  any 
mistake  not  affecting  the  substantial  justice  of  the  proceedings. 
1906,  c.  24,  §  195. 

185.  If  in  any  matter  before  a  judge  under  this  Act  the 
judge  considers  proper  he  may  refer  the  same  to  the  court  en 
banc  and  such  court  may  either  dispose  of  the  matter  or  refer 
it  back  to  the  judge  with  such  direction  as  the  court  eii  banc 
may  think  fit.  1906,  c.  24,  §  196. 

186.  Every  omier  or  mortgagee  of  any  land  for  which  a 
certifi-cate  of  title  has  been  granted  shall  deliver  to  the  registrar 
a  memorandum  in  witing  of  some  post  office  address  Avithin 
the  province  to  which  it  shall  be  sufficient  to  mail  all  notices 
that  under  this  Act  are  required  to  be  sent  to  an  owmer  or 
mortgagee. 

(2)  Every  OAvner  shall  if  required  by  the  registrar  so  to  do 
before  the  delivery  of  any  duplicate  sign  a  receipt  therefor  in 
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his  own  handwriting  or  otherwise  furnish  the  registrar  with 
his  signature  so  as  to  prevent  personation  as  far  as  possible. 

(3)  Every  owTier  or  mortgagee  shall  from  time  to  time 
notify  the  registrar  of  any  change  in  his  post  office  address: 

Provided  that  the  registrar  may  proceed  wthout  such 
memorandum  of  address.  1906,  c.  24,  §  197. 

187.  A  purchaser,  mortgagee  or  incumbrancee  for  valuable 
consideration  shall  not  be  affected  by  the  omission  to  send  any 
notice  by  this  Act  directed  to  be  given  or  bj”-  the  non-receipt 
thereof.  1906,  c.  24,  §  198. 

188.  The  Lieutenant  Governor  in  Council  may  in  cases 
herein  provided  for  make  such  rules  and  regulations  as  he 
may  deem  necessary  for  giving  effect  to  this  Act  and  carrying 
out  the  provisions  thereof  according  to  its  intent  and  meaning. 
1906,  c.  24,  §  199. 

189.  The  registrar  may  require  evidence  that  any  person 
making  a  transfer,  mortgage,  incumbrance  or  lease  is  of  the 
full  age  of  twenty-one  years.  1906,  c.  24,  §  200. 

190.  All  proceedings  taken  under  any  former  law  and 
regulation  shall  bo  taken  up  and  continued  under  this  Act 
when  not  inconsistent  therewith  and  all  penalties  and  for¬ 
feitures  may  bo  recovered  and  all  proceedings  had  in  relation 
to  matters  which  have  happened  before  the  coming  into  force 
of  this  Act  in  the  same  manner  as  if  the  said  former  law  or 
regulation  was  still  in  force,  following  the  provisions  of  this 
Act  as  far  as  they  can  be  adapted  to  the  said  former  law  or 
regulation. 

(2)  All  orders,  regulations  and  rules  made  under  any  such 
former  law  shall  continue  good  and  valid  in  so  far  as  they  are 
not  inconsistent  with  this  Act  until  they  are  annulled  or  others 
made  in  their  stead.  1906,  c.  24,  §  202. 

191.  Nothing  in  this  Act  contained  shall  affect  any  act 
done  or  any  right  or  right  of  action  existing,  accruing,  accrued 
or  established  or  any  ])roceedings  commenced  in  a  civil  cause 
before  the  coming  into  force  of  this  Act;  and  all  rights,  estates 
and  interests  existing  in  any  person  under  or  by  virtue  of  any 
former  law  in  force  in  Saskatchewan  relating  to  titles  to  real 
property  shall  be  and  arc  hereby  preserved  so  far  but  so  far 
only  as  they  are  consistent  with  the  provisions  of  this  Act. 
1906,  c.  24,  §  203. 
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FORM  A. 

(Section  33  (2) 

Certificate  of  Title. 

I’rovince  of  Saskatchewan. 

Registration  District. 

This  is  to  certify  that  A.  B.,  of  is  now  the  owner 
of  an  estate  (describe  the  estate)  of  and  in  (describe  the  properly), 
subject  to  the  incumbrances,  liens  and  interests  notified  by 
memorandum  undcn\Titten  or  indorsed  hereon,  or  wliich  may 
hereafter  be  made  in  the  register. 

In  witness  whereof  I  have  hereunto  subscribed  my  name 
and  affi.xed  my  official  seal  this  day  of  ,  19  . 

. [L.s.l 

(And  if  subject  to  mortgage,  say:) 

The  title  oi  A.  B.  is  subject  to  mortgage,  dated  the 
day  of  ,  made  by  A.  B.  to  W.  B.  to  secure  (here  state  the 
amount  secured,  the  rate  of  interest  per  cent,  per  annum  and  the 
respective  dates  from  which  the  principal  and  interest  are  secured) 
payable  as  therein  mentioned. 

(If  mortgage  is  discharged,  say:) 

The  above  mortgage  No.  ,  is  discharged  this 
day  of  ,  19  ,  (here  state  the  distinguishing  letter  or  number 
of  the  register  and  the  number  of  the  folio  therein). 

(And,  if  subject  to  a  lease,  say:) 

The  title  of  yl.  R.  is  subject  to  a  lease,  dated  the 
day  of  ,  made  by  A.  B.  to  F.  Z.  for  the  term  of 


(When  the  transfer  is  absolute,  say:) 

This  certficate  of  title  is  cancelled  and  a  new  certificate  of 
title  No.  ,  issued  this  day  of  19  . 


Signature. 
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FORM  B. 

{Section  50) 

Application  to  Being  Land  Undbb  the  Operation  op 
“The  Land  Titles  Act.” 

To  the  Registrar  of  Registration  District: 

I  {hisert  name  and  addition),  hereby  apply  to  have  the 
land  hereinafter  described  brought  under  the  operation  of 
The  Land  Titles  Act.  And  I  declare: 

1.  That  I  am  the  owner  (or  agent  for  ,  the  owner) 
of  an  estate  in  fee  simple  in  possession  {or  of  an  estate  of  free¬ 
hold  in  possession  for  my  life^  or  otherwise  os  the  case  may  require) 
in  all  that  piece  of  land,  being  {here  describe  the  land). 

2.  That  such  land,  including  all  buildings  and  other 
improvements  thereon,  is  of  the  value  of  dollars,  and 
no  more. 

3.  That  there  are  no  documents  or  evidences  of  title  affect¬ 
ing  such  land  in  my  possession,  or  under  my  control,  other 
than  those  included  in  the  schedule  hereto. ' 

4.  That  I  am  not  aware  of  any  mortgage  or  incumbrance 
affecting  the  said  land.,  or  that  any  other  person  has  any  estate 
or  interest  therein  at  law  or  in  equity,  in  possession,  remainder, 
reversion  or  expecLaney  {if  there  be  any  add:  other  than  as 
follows,  and  set  the  same  forth). 

5.  That  the  said  land  is  now  occupied  {if  unoccupied  prefix 
un  to  occupied:  if  occupied,  add  by  whom,  and  state  the  name 
and  addition  of  the  occupant  and  the  nature  of  his  occupancy). 

G.  That  the  names  and  addresses  so  far  as  known  to  me  of 
the  occupants  of  all  lands  contiguous  to  the  said  land  are  as 
follows : 

7.  That  the  names  and  addresses  so  far  as  known  to  me  of 
the  owners  of  all  lands  contiguous  to  the  said  land  are  as 
follows: 

{If  the  certificate  of  title  is  not  to  be  granted  to  the  applicant, 
add):  And  I  direct  the  certificate  of  title  to  be  granted  in  the 
name  of  {insert  name  and  addition). 

Dated  this  day  of  19  . 

Made  and  subscribed  at  ] 

in  the  presence  of  I . 


Signature. 


532 


CANADIAN  TORRENS  SYSTEM 


FORM  C. 

(Section  50) 

Affidavit  of  Applicant. 


Province  of  Saskatchewan, 
To  wit: 


I,  of  make  oath  and  say: 

1.  That  I  am  the  applicant  named  in  the  application  hereto 
aimexed. 

2.  That  the  several  statements  contained  in  the  said 
application  are  true  to  the  best  of  my  knowledge  and  belief. 


Sworn  before  me  at  the 
of  in  the  of 

this  day  of 

19  . 


Signature. 


FORM  D. 

(Section  50) 

Affidavit  Concerning  the  Hudson’s  Bay  Company’s 
Lands. 

Province  of  Saskatchewan,  \ 

To  wit:  I 

I,  of  the  of  in  the .  of  make 

oath  and  say: 

1.  l  am  an  officer  of  the  Hudson’s  Bay  Company  entitled  to 
make  this  affidavit  by  the  authority  and  under  the  approval  of 
the  attorney  general. 

2.  Title  to  the  lands  mentioned  in  the  accompanying  appli¬ 
cation  now  produced  and  shown  to  me,  and  marked  with  the 
letter  “A,”  passed  to  the  said  company  by  notification  under 
the  provisions  of  of  The  Dominion  Lands  Act  (or  by  letters 
patent  issued  on — staling  date — as  the  case  may  be). 

3.  The  said  company  is  at  the  date  of  this  affidavit  abso¬ 
lutely  entitled  to  the  said  lands  in  fee  simple  and  has  not 
incumbered  the  same  in  any  way  whatsoever. 

4.  And  the  said  lands  are  not  subject  to  any  e.xecution  and 
are  not  chargeable  with  any  arrears  of  municipal  taxes,  rates 
or  assessments. 

Sworn  before  me  at 

of  in  the  of 

this  day  of 


19  . 


Signature. 
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FORM  E. 

(Section  87) 

Mortgage. 

I,  A.  B.  (insert  name  as  in  certificate  of  title  and  addition), 
being  re^stered  as  owner  of  an  estate  (here  state  nature  of 
interest),  in  that  piece  of  land  described  as  follows:  (here  insert 
description)  containing  acres,  be  the  same  more  or  less 
(here  state  rights  of  way,  privileges,  easements,  if  any,  intended 
to  he  conveyed  along  with  the  land,  and,  if  the  land  dealt  with 
contains  all  included  in  the  original  grants,  refer  thereto  for 
description  of  parcels  and  diagram.  Otherwise  set  forth  the  boun¬ 
daries  and  accompany  the  description  by  a  diagram),  in  considera¬ 
tion  of  the  sum  of  dollars  lent  to  me  by  E.  F.  (here  insert 
description),  the  receipt  of  which  sum  I  do  hereby  acknowledge, 
covenant  with  the  said  E.  F.: 

Firstly. — ^That  I  will  pay  to  him,  the  said  E.  F.,  the  above 
sum  of  dollars  on  the  day  of 

Secondly. — That  I  will  pay  interest  on  the  said  sum  at  the 
rate  of  on  the  dollar,  in  the  year,  by  equal  payments 
on  the  day  of  ,  and  on  the  day  of  in 
every  year. 

Thirdly. — (Here  set  forth  special  covenants,  if  any.) 

And  for  the  better  securing  of  the  said  E.  F.  the  repayment 
in  manner  aforesaid,  of  the  principal  sum  and  interest,  I 
hereby  mortgage  to  the  said  E.  F.  my  estate  and  interest  in  the 
land  above  described. 

In  witness  whereof,  I  have  hereunto  signed  my  name  this 
day  of  19  . 

Signed  by  the  above  named  1 

A.  R.  as  mortgagor  in  the  [ . 

presence  of .  J  Signature  of  Mortgagor. 

(For  form  of  transfer  of  mortgage  see  form  Q.) 


FORM  F. 

(Section  87  (2) 

Incumbrance. 

1,  A.  B  (insert  name  as  in  certificate  of  title  and  addition), 
being  registered  as  owner  of  an  estate  (state  nature  of  estate), 
subject,  however,  to  such  mortgages  and  incumbrances  as  are 
notified  by  memorandum  underwritten  (or  indorsed  hereon), 
in  that  piece  of  land  described  as  follows :  (here  insert  description) 
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containing  acres  more  or  less  {here  state  rights  of 

way,  'privileges,  easements,  if  any,  intended  to  he  conveyed  along 
'with  the  land,  and  if  the  land  dealt  'with  contains  all  included  in 
the  original  grant  or  certificate  of  title,  refer  thereto  for  description 
of  parcels  and  diagrams,  otherwise  set  forth  the  boundaries  and 
accompany  the  description  by  a  diagram),  and  desiring  to  render 
the  said  land  available  for  the  purpose  of  securing  to  and  for  the 
benefit  of  C.  D.  of  (description)  the  (sum  of  money,  annuity 
or  rent  charge)  hereinafter  mentioned;  do  hereby  incumber 
the  said  land  for  the  benefit  of  the  said  C.  D.  TOth  the  (sum, 
annuity  or  rent  charge)  of  ,  to  be  paid  at  the  times  and  in 
the  manner  following,  that  is  to  say:  (Here  state  the  times 
appointed  for  the  payment  of  the  sum,  annuity  or  rent  charge 
intended  to  be  secured,  the  interest,  if  any,  and  the  events  in  which 
such  sum,  annuity  or  rent  charge  shall  become  and  cease  to  be 
payable,  also  any  special  covenants  or  powers  and  any  modifi¬ 
cation  of  the  powers  or  remedies  given  to  an  incumbrancee  by  this 
Act.)  And  subject  as  aforesaid  the  said  C.  D.  shall  be  entitled 
to  all  powers  and  remedies  given  to  an  incumbrancee  by  The 
Land  Titles  Act. 

Signed  by  the  above  named  ) 

in  the  presence  of  -  . 

.  I  Signature  of  Incumbrancer. 

(Insert  mcnwraiidum  of  mortgages  and  incumbrances.) 


FOEIM  G. 

(Sections  32  (c)  and  SS) 

Affidavit  to  be  Filed  with  a  jMortgage  or  Incumbrance. 

Province  of  Saskatchewan, 

To  wit: 

I,  ('name  of  mortgagor  or  incumbrancer)  of  the 
of  in  the  make  oath  and  say: 

1.  That  I  am  the  mortgagor  (or  incumbrancer)  named  in 

the  hereunto  annexed  instrument  bearing  date  the  and 
made  in  favor  of  against  (describe  the  lands  mortgaged 

or  incumbered). 

2.  That  I  have  paid  the  full  purchase  price  for  the  said 
land  and  hold  therefor  the  receipt  of  the  executed  by 
their  duly  authorized  agent  at  and  am  entitled  to  a 
transfer  in  fee  simple  from  the  said 
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3.  That  the  grant  from  the  Crown  has  not  yet  been  issued 
(or  the  transfer  from  the  company  has  not  yet  been  received, 
as  the  case  may  he)  but  that  I  am  the  person  rightfully  in 
possession  of  the  said  land  and  entitled  to  create  the  said  mort¬ 
gage  (or  incumbrance)  under  section  8S  of  The  Land  Titles  Act. 

4.  That  said  land  hereby  mortgaged  (or  incumbered)  is 
neither  a  homestead,  purchased  homestead  nor  a  pre-emption 
under  The  Dominion  Lands  Act. 

Sworn  before  me  at  the  ] 
pf  jg  _  •'  J  Signature. 

FORM  H. 

(Section  103) 

Short  Covenants  in  Mortgage. 

COLH.MN  ONE.  COLUMN  TWO. 

1.  Have  a  good  title  1.  And  also  that  at  the  time  of  the 

to  the  said  land.  execution  and  delivery  hereof  I  am 

and  stand  solely,  rightfully  and  law¬ 
fully  seized  of  a  good,  sure,  perfect, 
absolute,  and  indefeasible  estate  of 
inheritance  in  fee  simple  of  and  in 
the  lands,  tenements,  hereditaments 
and  all  and  singular  other  the  premises 
hereinbefore  described  %vith  their  and 
ever^r  part  of  their  appurtenances  and 
of  and  in  every  part  and  parcel  thereof 
without  any  manner  of  trusts,  reserva¬ 
tions,  limitations,  provisos  or  condi¬ 
tions,  except  those  contained  in  the 
original  grant  thereof  from  the  Crown 
or  any  other  matter  or  thing  to  alter, 
charge,  change,  incumber  or  defeat  the 
same. 

2.  Have  the  right  to  2.  And  also  that  I  now  have  in  my- 
mortgage  the  land.  self  good  right,  full  power  and  lawful 

and  absolute  authority  to  convey  the 
said  lands,  tenements,  hereditaments 
and  all  and  singular  other  the  premises 
hereby  conveyed  or  hereinbefore  men- 
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tioned  or  intended  so  to  be,  with  their 
and  every  of  their  appurtenances  unto 
the  said  mortgagee,  his  heirs,  exec¬ 
utors,  administrators  and  assigns  in 
manner  aforesaid  and  according  to  the 
true  intent  and  meaning  of  these  pre¬ 
sents. 


3.  And  that  on  de¬ 
fault  the  mortgagee 
shall  have  quiet  pos¬ 
session  of  the  land. 


3..  And  also  that  from  and  after  de¬ 
fault  shall  happen  to  be  made  of  or  in 
the  pajunent  of  the  said  sum  of  money 
in  the  said  above  proviso  mentioned  or 
the  interest  thereof  or  any  part  thereof 
or  of  or  in  the  doing,  obser\ang,  per¬ 
forming,  fulfilling  or  keeping  of  some 
one  or  more  of  the  provisions,  agree¬ 
ments  or  stipulations  in  the  said  above 
proviso  particularly  set  forth  contrary 
to  the  true  intent  and  meaning  of  these 
presents  and  of  the  said  proviso  then 
and  in  every  such  case  it  shall  and  may 
be  law'ful  to  and  for  the  said  mort¬ 
gagee,  his  heirs,  executors,  adminis¬ 
trators  and  assigns  peaceably  and 
quietly  to  enter  into,  have,  hold,  use, 
occupy,  possess  and  enjoy  the  aforesaid 
lands,  tenements,  hereditaments  and 
l)remises  hereby  conveyed  or  men¬ 
tioned  or  intended  so  to  be  with  their 
appurtenances  without  the  let,  suit, 
hindrance,  interruption  or  denial  of 
me,  the  said  mortgagor,  my'  heirs  or 
assigns  or  any  other  person  or  persons 
whomsoever. 


4.  Free  from  all  4.  And  that  free  and  clear  and 
incumbrances.  f rccly  and  clearly  acquitted,  exonerated 

and  discharged  of  and  from  all  arrears 
of  taxes  and  assessments  whatsoever 
due  or  payable  upon  or  in  respect  of 
tlic  said  lands,  tenements,  heredita¬ 
ments  and  premises  or  any  part  there¬ 
of,  and  of  and  from  all  former  con¬ 
veyances,  mortgages,  rights,  annuities, 
debts,  judgments,  executions  and 
recognizances,  and  of  and  from  all 
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manner  of  other  charges  or  incum¬ 
brances  •whatsoever. 

5.  Will  execute  5.  And  also  that  from  and  after 
such  further  assur-  default  shall  happen  to  be  made  of  or 
ance  of  the  land  as  in  the  payment  of  the  said  sum  of 
may  be  requisite.  money  in  the  said  proviso  mentioned 
or  the  interest  thereof  or  any  part  of 
such  money  or  interest  or  of  or  in  the 
doing,  observing,  performing,  fulfilling 
or  keeping  of  some  one  or  more  of  the 
provisions,  agreements  or  stipulations 
in  the  said  above  pro-dso  particularly 
set  forth,  contrary  to  the  true  intent 
and  meaning  of  these  presents  and  of 
the  said  pro-viso,  then  and  in  every 
such  case  I,  the- said  mortgagor,  my 
heirs  and  assigns  and  all  and  every 
other  person  or  persons  whosoever 
ha'ving  or  la-svfully  claiming  or  who 
shall  or  may  have  or  lawfully  claim 
any  estate,  right,  title,  interest  or  trust 
of,  in,  to  or  out  of  the  lands,  tene¬ 
ments,  hereditaments  and  premises 
hereby  conveyed  or  mentioned  or  in¬ 
tended  so  to  be  with  the  appurtenances 
on  any  part  thereof  by,  from,  under 
or  in  trust  for  me  the  said  mortgagor 
shall  and  Avill  from  time  to  time  and 
at  all  times  thereafter  at  the  proper 
costs  and  charges  of  the  said  mort¬ 
gagee,  his  heirs,  executors,  adminis¬ 
trators  and  assigns  make,  do,  suffer 
and  execute  or  cause  or  procure  to  be 
made,  done,  suffered  and  executed  all 
and  every  such  further  and  other  rea¬ 
sonable  act  or  acts,  deed  or  deeds,  de¬ 
vices,  conveyances  and  assurances  in 
the  law  for  the  further,  better  and 
more  perfectly  and  absolutely  convey¬ 
ing  the  said  lands,  tenements,  heredita¬ 
ments  and  premises  with  the  appur¬ 
tenances  unto  the  said  mortgagee,  his 
heirs,  executors,  administrators  and 
assigns,  as  by  the  said  mortgagee,  his 
heirs,  executors  or  his  or  their  solicitor, 
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shall  or  may  be  la'n'fully  and  reason¬ 
ably  devised,  ad\’ised  or  required,  so 
that  no  person  who  shall  be  required 
to  make  or  execute,  such  assurances 
shall  be  compelled  for  the  making  or 
executing  thereof  to  go  or  travel  from 
his  usual  place  of  abode. 

6.  Have  done  no  6.  And  also  that  I,  the  said  mort- 
act  to  incumber  the  gagor,  have  not  at  any  time  heretofore 
land.  made,  done,  committed,  executed  or 

wilfully  or  Imowingly  suffered  any  act, 
deed,  matter  or  thing  whatsoever 
whereby  or  by  means  whereof  the  said 
lands,  tenements,  hereditaments  and 
premises  hereby  conveyed  or  mentioned 
or  intended  so  to  be  or  any  part  or 
parcel  thereof,  are,  is  or  shall  or  may 
be  in  any  wise  impeached,  charged, 
affected  or  incumbered  in  title,  estate 
or  otherwise  howsoever. 

FORM  I. 

{Sectmis  52  and  93) 

Receipt  oh  Acknowledgment  of  Payment  of  Mortg.4.ge 
OR  Other  Incumbrance. 

I,  C.  D.,  the  mortgagee  (incumbrancee  or  assignee  as  the 
case  may  be)  do  acloiowledge  to  have  received  all  the  moneys 
due  or  to  become  due  under  the  within  -wiitten  mortgage  {or 
incumbrance,  as  the  case  may  be)  and  that  the  same  is  wholly 
discharged. 

In  witness  whereof  I  have  hereunto  subscribed  my  name 
this  day  of  19  . 

Signed  by  the  above  named  i 

C.D.  in  the  presence  of  j-  . ^ 

. . .  I  Signature. 


FORM  J. 

(Section  81) 

Lease. 

I,  A.  B.  (insert  name  as  in  certificate  of  title  and  addition), 
being  registered  as  owner,  subject,  however,  to  such  mortgages 
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and  incumbrances  as  are  notified  by  memorandum  imder- 
written  (or  indorsed  hereon),  of  that  piece  of  land  described 
as  follows:  Qiere  imert  description)  contsdnmg  acres  more 
or  less  Qiere  state  rights  of  icay,  privileges,  easements,  if  any, 
intended  to  be  conveyed  along  with  the  land,  and  if  the 
land  dealt  with  contains  all  included  in  the  original  grant  or 
certificate  of  title  or  lease  refer  thereto  for  description  and  diagram, 
otherwise  set  forth  the  boundaries  by  metes  and  boimds)  do  hereby 
lease  to  E.  F.  of  {here  insert  descriptioii),  all  the  said  land  to 
be  held  by  him,  the  said  E.  F.,  as  tenant,  for  the  space  of 
years,  from  {here  state  the  date  and  term),  at  the  yearly  rental  of 
dollars,  payable  {here  insert  terms  of  payment  of  rent)  sub¬ 
ject  to  the  covenants  and  powers  implied  {also  set  forth  any 
special  covenants  or  modifications  of  implied  covenants). 

I,  E.  F.,  of  {here  insert  description),  do  hereby  accept  this 
lease  of  the  above  described  land,  to  be  held  by  me  as  tenant, 
and  subject  to  the  conditions,  restrictions  and  covenants  above 
set  forth. 


Dated  this  day  of 
Signed  by  the  above  named 
A.  B.  as  lessor,  and  E.  F. 
as  lessee,  in  the  presence 
of 


19  . 


Signature  of  lessor. 
Signature  of  lessee. 


{Here  insert  memorandum  of  mortgages  and  incumbrances.) 


rOEM  K. 

{Section  85) 

Short  Covenants  in  Lease. 

COLUMN  ONE.  COLUMN  TWO. 

1.  Will  not  with-  1.  That  I,  the  said  lessee,  my  exec- 
out  leave  assign  or  utors,  administrators  or  transferees 
sublet.  will  not  during  the  said  term  transfer, 

assign  or  sublet  the  land  and  premises 
hereby  leased  or  any  part  thereof  or 
otherwise  by  any  act  or  deed  procure 
the  said  land  and  premises  or  any  part 
thereof  to  be  transferred  or  sublet, 
without  the  consent  in  writing  of  the 
lessor  or  his  transferees  first  had  and 
obtained. 
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2.  Will  fence.  2.  That  I,  the  said  lessee,  my  exec¬ 

utors,  administrators  or  transferees 
will  during  the  continuance  of  the  said 
term  erect  and  put  upon  the  boundaries 
of  the  said  land,  or  on  those  boundaries 
on  which  no  substantial  fence  now 
exists,  a  good  and  substantial  fence. 

3.  Will  cultivate.  3.  That  I,  the  said  lessee,  my  exec¬ 

utors,  administrators  or  transferees 
will  at  all  times  during  the  said  term 
cultivate,  use  and  manage  in  a  proper 
husbandlike  manner  all  such  parts  of 
the  land  as  are  now  or  shall  here¬ 
after,  with  the  consent  in  writing  of 
the  said  lessor  or  his  transferees,  be 
broken  up  or  converted  into  tillage 
and  will  not  impoverish  or  waste  the 
same. 

4.  Will  not  cut  4.  That  I,  the  said  lessee,  my  exec- 

timber.  utors,  administrators  or  transferees 

will  not  cut  down,  fell,  injure  or  de¬ 
stroy  any  living  timber  or  timberlike 
tree  standing  and  being  upon  the  said 
land  without  the  consent  in  writing  of 
the  said  lessor  or  his  transferees. 

5.  Will  not  carry  5.  That  I,  the  said  lessee,  my  exec- 

on  offensive  trade.  utors,  administrators  or  transferees 

will  not  at  any  time  during  the  said 
term  use,  exercise  or  carry  on  or  per¬ 
mit  or  suffer  to  be  used,  exercised  or 
carried  on  in  or  upon  the  said  premises 
or  any  part  thereof  any  noxious,  noi¬ 
some  or  offensive  art,  trade,  business, 
occupation  or  calling,  and  no  act,  mat¬ 
ter  or  thing  whatsoever  shall  at  any 
time  during  the  said  term  be  done  in 
or  upon  the  said  premises  or  any  part 
thereof  which  shall  or  may  be  or  grow 
to  annoyance,  nuisance,  grievance, 
damage  or  any  disturbance  of  the  oc¬ 
cupiers  or  owners  of  the  adjoining 
lands  and  properties. 


STATUTES— SASKATCHEWAN 


541 


FORM  L. 

{Section  81  {2) 

Certificate  of  Lease. 

Land  Registration  District 
Lease  No.  Certificate  of  Title  No. 

This  is  to  certify  that  a  lease  made  by  who  was  at 
the  time  of  the  registration  of  the  said  lease  the  registered 
owner  of  the  land  thereby  demised  to  of  all  the  lands 
described  in  the  said  lease  No.  for  the  term  of  years 
from  the  day  of  19  at  an  annual  rental  of  $ 
payable  was  duly  registered  in  the  land  titles  oflSce  for 

the  land  registration  district  at  on  the  day 

of  19  at  o’clock  in  the  noon. 

Dated  at  the  Land  Titles  Office  at 
this  day  of  19  . 


Registrar. 


FORM  M. 
{Section  86) 
Surrender  of  Lease. 


In  consideration  of  dollars  to  me  paid  by  lessor 
(or  his  assigns,  as  the  case  may  be)  I  do  hereby  surrender 
and  yield  up  from  the  day  of  the  date  hereof  unto 
the  lease  {describe  the  lease  fully)  and  the  term  therein  created. 

Dated  the  day  of  19  . 


Signed  by  the  above  named 
in  the  presence  of 


Signature. 


FORM  N. 

{Section  104) 

Power  of  Attorney. 

I,  A.  B.,  being  registered  owner  of  an  estate  {here  state 
nature  of  the  estate  or  interest),  subject,  however,  to  such 
incumbrances,  liens  and  interest  as  are  notified  by  memo¬ 
randum  underwritten  (or  indorsed  hereon),  {here  refer  to 
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schedule  for  description  and  contents  of  the  several  parcels  of 
land  intended  to  he  affected,  which  schedule  must  contain  reference 
to  the  existing  certificate  of  title  or  lease  of  each  parcel)  do  hereby 
appoint  C.  D.  attorney  on  my  behalf  to  (here  state  the  nature 
and  extent  of  the  powers  intended  to  be  conferred,  as  to  sell,  lease, 
mortgage,  etc.),  the  land  in  the  said  schedule  described  and  to 
execute  all  such  instruments,  and  do  all  such  acts,  matters  and 
things  as  may  be  necessary  for  carrjung  out  the  powers  hereby 
given  and  for  the  recovery  of  all  rents  and  sums  of  money  that 
may  become  or  are  now  due  or  owing  to  me  in  respect  to  the 
said  lands,  and  for  the  enforcement  of  all  contracts,  covenants 
or  conditions  binding  upon  any  lessee  or  occupier  of  the  said 
lands,  or  upon  any  other  person  in  respect  of  the  same,  and  for 
the  taking  and  maintaining  possession  of  the  said  lands,  and  for 
protecting  the  same  from  waste,  damage  or  trespass. 

In  witness  whereof  I  have  hereunto  subscribed  my  name  this 
day  of  ,  19  . 

Signed  by  the  above  named  ] 

A.  B.  in  the  presence  of  f  . 

.  j  Signature. 


FOEM  0. 

(Sections  104  (S)  and  107) 

Eevocation  op  Power  of  Attorney. 

I,  A.  B.,  of  ,  hereby  revoke  the  power  of  attorney 
given  by  me  to  ,  dated  the  day  of  ,  19  ,  and 
recorded  in  the  land  titles  office  at  for  the  land 
registration  district,  on  the  day  of  ,  19  ,  as 
Number 

In  witness  whereof  I  have  hereunto  subscribed  my  name 
this  day  of  ,  19  . 

Signed  by  the  above  named  ] 

A.  B.  in  the  presence  of  f-  . 

.  j  Signature. 


FORM  P. 

(Section  71) 

Transfer. 

I,  A.  B.,  being  registered  owner  of  an  estate  (state  the  nature 
of  the  estate)  in  all  that  certain  tract  of  land  containing 
acres,  more  or  less  and  being  (part  of)  section  township 
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range  in  the  {or  as  the.  case  may  he),  {here  state 
rights  of  way,  privileges,  easements,  if  a7iy,  intended  to  he  conveyed 
alo7ig  with  the  land  and  if  the  land  dealt  ivith  contains  all  inclTided 
m  the  original  gra7it  refer  thereto  for  description  of  parcels  and 
diagra77is;  otherioise  set  forth  the  boundaries  and  accompany 
the  description  hy  a  diagra7n),  do  hereby  in  consideration  of 
the  sum  of  dollars  paid  to,  me  by  E.  F.,  the  receipt  of 
which  sum  I  hereby  acknowledge,  transfer  to  the  said  E.  F. 
all  my  estate  and  interest  in  the  said  piece  of  land.  {When  a 
lesser  estate  describe  such  lesser  estate.) 

In  witness  whereof  I  have  hereunto  subscribed  my  name 
this  day  of  ,  19  . 

Signed  by  said  A.  B.  in  the  ] 

j  . 


FORM  Q. 


{Sectio7is  93,  98  a7id  For77i  E) 

Tkansfee  of  Moetgage,  Incumbeance  oe  Lease. 


I,  C.  D.,  the  mortgagee  (incumbrancee  or  lessee,  as 
the  ^case  7nay  be),  in  consideration  of  dollars  this  day 
paid  to  me  by  X.  Y.  of  ,  the  receipt  of  which  sum  I  do 
hereby  acknowledge,  hereby  transfer  to  him  the  mortgage 
(inciunbrance  or  lease,  as  the  case  7nay  be),  {describe  ffie 
instrume7it  fully)  together  with  all  my  rights,  powers,  title  and 
interests  therein. 

In  witness  whereof  I  have  hereunto  subscribed  my  name 
this  day  of  ,  19  . 


Signed  by  the  said  in 
the  presence  of 


C.  D.,  Transferor. 


Accepted,  X.  Y.,  Tra7isferee. 


FORM  R. 

{Section  99) 

Teansfee  of  Paet  of  Moetgage  oe  Incumbeance. 

I,  C.  D.,  the  mortgagee  (or  incumbrancee,  or  as  the  case7nay 
be),  in  consideration  of  dollars  this  day  paid  to  me  by 
X.  Y.  of  ,  the  receipt  of  which  sum  I  do  hereby  acknow¬ 
ledge,  hereby  transfer  to  him  dollars  of  the  mortgage  (or 
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incumbrance,  as  the  case  viay  be),  (describe  the  instrument  fully) 
together  with  all  my  rights,  powers,  title  and  interest  therein 
and  the  sum  so  transferred  shall  be  preferred  (or  deferred  or 
rank  equally,  as  the  case  may  be)  to  the  remaining  sum  secured 
by  the  mortgage  (or  incumbrance). 

In  witness  whereof  I  have  hereunto  subscribed  my  name 
this  day  of  ,  19  . 


Signed  by  the  said 
presence  of 


in  the 


C.  D.,  Transferor. 


Accepted,  X.  Y.,  Transferee. 


FORM  S. 

(Section  121  (2) 

Transfer  of  Land  Under  Process  of  Law. 

I,  ,  of  ,  the  person  appointed  to  e.xecute  the 
process  hereinafter  mentioned  in  pursuance  of  a  writ  dated 
the  day  of  ,  one  thousand  nine  hundred  and 
and  issued  out  of  (insert  name  of  court),  a  court  of  competent 
jurisdiction  in  an  action  wherein 

is  the  plaintiff,  and 
the  defendant,  which  said 
is  registered  as  the  owner  of 
the  land  hereinafter  described,  subject  to  the  mortgages  and 
incumbrances  notified  hereunder,  do  hereby,  in  consideration 
of  the  sum  of  paid  to  me,  as  aforesaid,  by  E.  F., 
(insert  addition)  transfer  to  the  said  E.  F.,  all  that  piece  of 
land  (here  insert  a  sufficient  description  of  the  land  and  refer  to 
the  debtor’s  certificate  of  title  or  grant). 

Dated  the  day  of  one  thousand  nine  hundred 

and 

Signed  by  the  above  named  i 
in  the  | 

presence  of  j  Signature  with  official  seal. 

Mortgages  and  incumbrances  referred  to  (state  them). 
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FORM  S. 

(Section  124  (^) 

.  Tkansper  of  Land  on  Sale  for  Taxes. 

I,  ,  of  ,  by  virtue  of  authority  vested  in  me 
to  sell  lands  for  arrears  of  taxes  by  do  hereby,  in  con¬ 
sideration  of  the  sum  of  paid  to  me  by  E.  F.  (msert 
addition)  transfer  to  the  said  E.  F.  all  that  piece  of  land, 
being  (here  insert  a  sujficient  description  of  the  land,  and  refer 
to  the  certificate  of  title). 

Dated  the  day  of  one  thousand  nine  hundred 
and 

Signed  by  the  above  named  i 

in  the  [  . 

presence  of  i  Signature  ivilh  official  seal. 


Or 

FORM  S. 

Transfer  of  Land  Under  Decree  or  Order  of  a 
Court  of  Competent  Jurisdiction. 

I  (insert  name),  in  pursuance  of  a  decree  (or  order)  of 
(insert  name  of  court),  a  court  of  competent  jurisdiction, 
dated  the  day  of  one  thousand  nine  hundred  and 
,  and  entered  in  the  register,  vol.  fol.  hereby 
transfer  to  E.  F.  (insert  addition)  subject  to  the  mortgages  and 
incumbrances  notified  hereunder,  all  that  piece  of  land  being 
(here  insert  a  sufficient  description-  of  the  land  and  refer  to  the 
certificate  of  title  or  grant). 

Dated  the  day  of  one  thousand  nine  hundred 
and 

Signed  by  the  above  named  | 

in  the  I  . 

presence  of  I  Signature  with  official  seal. 


Mortgages  and  incumbrances  referred  to  (stale  them). 

Or 

FORM  S. 

Transfer  op  Lease,  Mortgage  or  Incumbrance,  Under 
Decree  or  Order  op  a  Court  op  Competent  Jurisdiction. 

I  (insert  name),  in  pursuance  of  a  decree  (or  order)  of 
(insert  name  of  court),  a  court  of  competent  jurisdiction. 
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dated  the  day  of  one  thousand  nine  hundred  and 
,  and  entered  in  the  register,  vol.  fol.  ,  hereby 

transfer  to  E.  F.  {insert  addition)  subject  to  the  mortgages  and 
incumbrances  notified  hereunder,  the  lease  (or  mortgage  or 
incrunbrance,  as  the  case  may  he)  granted  by  in  favor  of 
of  (or  upon)  all  that  piece  of  land  {here  insert  description 
of  the  land  according  to  the  description  in  the  lease,  mortgage 
or  incumbrance,  and  refer  to  the  registered  instrument). 

Dated  the  day  of  one  thousand  nine  hundred 

and 

Signed  by  the  above  named  I 

in  the  [  . 

presence  of  |  Signature  with  official  seal. 


hlortgages  and  incumbrances  referred  to  {state  them). 


Or 

FORM  S. 

Transfer  of  Lease,  jMortgage  or  Incumbrance  Under 
Process  of  Law. 

I,  ,  of  ,  the  person  appointed  to  execute  the 
writ  hereinafter  mentioned  (or  otherwise  as  the  'case  may  he), 
in  pursuance  of  a  writ  of  fieri  facias,  tested  the  day  of 
one  thousand  nine  hundred  and  ,  and  issued  out  of 
{insert  name  of  court)  a  court  of  competent  jurisdiction 
in  an  action  wherein  is  the  plaintiff  and  the 

defendant,  which  said  is  registered  as  the  owner  of  a  lease 
(mortgage  or  incumbrance,  as  the  case  may  be)  numbered 
of  (or  upon)  the  land  hereinafter  described  subject  to  the 
mortgages  or  incumbrances  notified  hereunder,  do  hereby  in 
consideration  of  the  sum  of  paid  to  me  as 
aforesaid  by  E.  F.  {insert  addition)  transfer  to  the  said  E.  F. 
the  lease  (mortgage  or  incumbrance)  granted  by  to  and  in 
favor  of  ,  dated  the  day  of  ,  to,  in  and  over 

{here  deswibe  the  land  according  to  the  description  in  the  lease, 
mortgage  or  incumbrance,  and  refer  to  the  registered  instrument). 
Dated  the  day  of  one  thousand  nine  hundred 

and 

Signed  bj’-  the  above  named  'i 

in  the  |  . 

j  Signature  with  official  seal. 


presence  of 
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FORM  T. 

(Section  126) 

Caveat. 

To  the  Registrar  District: 

Take  notice  that  I,  A.  B.,  of  (insert  description)  claiming 
(here  state  with  particulars  the  nature  of  the  estate  or  interest 
claimed  and  the  grounds  upon  which  such  claim  is  founded)  in 
(here  desa-ihe  land  and  refer  to  certificate  of  title)  forbid  the 
registration  of  any  transfer  or  other  instrument  affecting  such 
land  or  the  granting  of  a  certificate  of  title  thereto  except  sub¬ 
ject  to  the  claim  herein  set  forth. 

My  address  is: 

Dated  this  day  of  19  . 


Signature  of  Caveator  or  his  Agent. 

I,  the  above  named  A.  B.  (or  C.  D.,  agent  for  the  above 
A.  B.)  of  (residence  and  description)  make  oath  and  say: 

1.  That  the  allegations  in  the  above  caveat  are  true  in 
substance  and  in  fact,  to  the  best  of  my  knowledge,  informa¬ 
tion  and  belief. 

2.  That  the  claim  mentioned  in  the  above  caveat  is  not  to 
the  best  of  my  knowledge,  information  and  belief  founded 
upon  a  writing  or  a  WTitten  order,  contract  or  agreement  for 
the  purchase  or  delivery  of  any  chattel  or  chattels  within  the 
prohibition  contained  in  subsection  (2)  of  section  125  of  The 
Land  Titles  Act. 


Sworn  before  me  at 
in  the 

this  dav  of 
19  . 


Signature 


FORM  U. 

(Sections  ISIj.  and  185) 

Affidavit  of  Attestation  of  an  Instrument. 

Province  of  Saskatchewan, 

To  vdt: 

1,  A.  B.  oi  ,  in  the  make  oath  and  say: 

1.  That  I  was  personally  present  and  did  see 
named  in  the  within  (or  annexed)  instrument,  who  is  personally 
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known  to  me  to  be  the  person  named  therein,  duly  sign 
and  execute  the  same  for  the  purposes  named  therein; 

2.  That  the  same  was  executed  at  the  in  the  , 
and  that  I  am  the  subscribing  rntness  thereto; 

3.  That  I,  know  the  said  and  he  is  in  my 
belief  of  the  full  age  of  twenty-one  years. 

Sworn  before  me  at  I 

in  the  this  1  . 

day  of  19  .  f  Signature. 


FORM  V. 

{Section  U7) 

Reference  by  Registrar  to  the  Master  of  Titles. 

{Place  and  Date.) 

In  the  matter  of  The  Land  Titles  Act. 

In  the  matter  of  the  registration  of  transfer  {or  as  the  case 
may  be)  A.  B.  to  C.  D. 

Tlic  registrar  under  the  provisions  of  The  Land  Titles  Act 
hereby  refers  the  following  matter  to  the  master  of  titles,  to 
wit: 

{Here  stede  briefly  the  diflimlty  which  has  arisen.) 

The  parties  interested  so  far  as  the  registrar  knows  or  has 
been  informed  are:  {Here  give  the  names.) 


Signature. 


{Oflicial  seal) 


Registrar. 


FORM  W. 

{Section  14s) 

Dejlynd  to  Return  Certificate  of  Title. 

To  {name  of  owner  or  whoever  is  custodian  of  certificate): 

You  are  hereby  required  to  forward  to  the  land  titles  office 
certificate  of  title  No.  in  favor  of  {insert  owner  s 

name)  for  {description  of  land)  as  the  same  is  required  by  me 
pursuant  to  the  provisions  of  The  Land  Titles  Act  for  the 
purpose  {purpose  for  u'hich  certificate  is  required  and  whether 
or  not  by  direction  of  a  judge). 
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Your  attention  is  called  to  the  provdsions  of  sections  148 
and  149  of  the  said  Act  and  the  penalty  therein  provided  for 
neglect  or  refusal  to  comply  with  this  demand. 

Dated  at  19  . 

A.B., 

Registrar,  District. 


FOEM  X. 

(Section  79  (4) 

I,  ,  Saskatchewan  land  survej^or,  do  solemnly 
declare  that  this  plan  accurately  shows  the  manner  in  which 
the  land  included  therein  has  been  surveyed  and  subdivided 
by  me  and  that  the  said  plan  is  prepared  in  accordance  with 
the  provisions  of  The  Land  Titles  Act. 

Dated  at  19  . 

Signed  in  the  presence  of  1.  A.  B., 

.  )  Saskatchewan  Land  Surveyor. 


FOEM  Y. 

(Section  130) 

Land  Titles  Office, 
Saskatchewan. 

19  . 


To. 


Sir, — 

Under  the  provisions  of  section  130  of  The  Land  Titles  Aet 
I  hereby  notify  you  that  the  caveat  filed  by  you  on  the 
day  of  19  against  the  following  land,  namely: 
shall  lapse  at  the  expiration  of  thirty  days  from  the 
mailing  of  this  notice  unless  within  the  said  thirty  days  you 
file  with  me  an  order  of  the  judge  continuing  said  caveat 
beyond  the  said  thirty  days. 

Yours, 


Registrar. 
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FORM  Z. 

{Section  90) 

Certificate  op  Charge,  Mortgage  or  Incumbrance. 

Land  Registration  District. 

Mortgage  or  Incumbrance  No.  Cert,  of  Title  No. 

This  is  to  certify  that  a  mortgage  (or  incumbrance)  made 
by  who  was  at  the  time  of  the  registration  of  said  mort¬ 
gage  (or  incumbrance)  the  registered  omier  of  the  land 
thereby  mortgaged  (or  incumbered)  for  the  sum  of 
dollars  in  favor  of  affecting  all  the  land  described 

in  said  mortgage  (or  incumbrance)  No.  was  duly  registered 
in  the  land  titles  office  for  the  land  registration  district 
at  on  the  daj^  of  19  ,  at  o’clock  in 
the  noon  and  that  no  registered  mortgages  or  incum¬ 
brances  affecting  the  said  lands  are  entitled  to  priority  over 
the  said  mortgage  (or  incumbrance)  e.\cept  the  following,  that 
is  to  say: 

Dated  at  the  Land  Titles  Office  at  this  day  of 


Registrar. 
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The  Land  Titles  Act 

Being  Chapter  24  of  the  Statutes  of  Alberta,  1906  (assented  to 
May  9,  1909),  as  amended  by  Chapter  5,  1907  (assented 
to  March  15,  1907) ;  Chapter  20,  190S  (assented  to  IVIarch 
5,  190S) ;  Chapter  4, 1909  (assented  to  February  25, 1909) ; 
Chapter  5, 1909  (assented  to  Februarj^25, 1909);  Chapter 
2,  1910  (assented  to  December  16,  1910);  and  Chapter  4, 
1911-12  (assented  to  February  16,  1912). 


HIS  MAJESTY,  by  and  with  tlie  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Alberta, 
enacts  as  follows: 

1.  This  Act  may  be  cited  as  “The  Land  Titles  Act.” 

2,  (a)  The  expression  “land”  means  lands,  messuages, 
tenements,  and  hereditaments,  corporeal  and  incorporeal,  of 
every  nature  and  description,  and  every  estate  or  interest  therein, 
and  whether  such  estate  or  interest  is  legal  or  equitable,  together 
with  all  paths,  passages,  ways,  watercourses,  liberties,  privi¬ 
leges,  easements,  mines,  minerals,  and  quarries  appertaining 
thereto,  and  all  trees  and  timber  thereon  and  thereunder  lying 
or  being,  unless  any  such  are  specially  excepted. 

(b)  The  expression  “owner”  means  any  person  or  body 
corporate  entitled  to  any  freehold  or  other  estate 
or  interest  in  land,  at  law  or  in  equity,  in  possession, 
in  futurity  or  expectancy. 

(c)  The  expression  “transfer”  means  the  passing  of  any 
estate  or  interest  in  land  under  this  Act,  whether 
for  valuable  consideration  or  otherwise. 

(d)  The  expression  “transferor”  moans  the  person  by 
whom  any  interest  or  estate  in  land  is  transferred, 
whether  for  value  or  otherwise,  and  the  expression 
“transferee”  means  the  person  to  whom  any  interest 
or  estate  in  land  is  transferred  whether  for  value  or 
otherwise. 
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(e)  The  expression  “mortgage”  means  any  charge  on 
land  created  mcrelj^  for  securing  a  debt  or  loan. 

(f)  The  expression  “mortgagee”  means  the  owmer  of  a 
mortgage;  and  the  expression  “mortgagor”  means 
the  omicr  or  transferor  of  land,  or  of  any  estate  or 
interest  in  land  pledged  as  security  for  a  debt  or  a 
loan. 

(g)  The  expression  “incumbrance”  means  any  charge 
on  land  created  or  effected  for  any  purpose  whatever, 
inclusive  of  mortgage,  mechanics’  liens,  when  author¬ 
ized  by  statute  or  ordinance,  and  executions  against 
lands,  unless  expressly  distinguished. 

(/(.)  The  expression  “incumbrancer”  means  the  owner  of 
any  land  or  of  any  estate  or  interest  in  land  subject 
to  any  incumbrance;  and  the  expression  “incum- 
branceo”  means  the  owner  of  an  incumbrance. 

(f)  The  expression  “lunatic”  means  any  person  found  by 
any  competent  tribunal  or  commission  de  hmatico 
inquirendo,  to  be  a  lunatic. 

ij)  The  expression  “person  of  unsound  mind”  means  any 
person  not  an  infant  who,  not  having  been  found  to 
be  a  lunatic,  has  been  found  on  like  inquiry  to  be 
incapable,  from  infirmit}'  of  mind,  of  managing  his 
o\ra  affairs. 

'  (/>•)  The  expression  “instrument”  means  any  grant,  cer¬ 
tificate  of  title,  conveyance,  assurance,  deed,  map, 
plan,  will,  probate  or  exemplification  of  will,  letters 
of  administration,  or  an  exemplification  thereof, 
mortgage  or  incumbrance,  or  any  other  document  in 
writing  relating  to  or  affecting  tlie  transfer  of  or  other 
dealing  with  land  or  evidencing  title  thereto. 

(0  The  expression  “register”  means  the  register  of  titles 
to  land  kept  in  accordance  with  this  Act. 

(ni)  The  expression  “registration”  means  (1)  the  bringing 
of  lands  under  the  provisions  of  this  Aet;  and  (2) 
the  entering  upon  the  certificate  of  title  of  a  memo¬ 
randum  authorized  by  this  Act  of  any  document; 
and  “filing”  means  the  entering  in  the  day  book  of 
any  instrument. 

(?i)  The  e.xpression  “memorandum”  means  the  indorse¬ 
ment  upon  the  certificate  of  title  and  on  the  duplicate 
copy  thereof  of  the  particulars  of  any  instrument 
presented  for  registration. 


STATUTES— ALBERTA 


553 


(o)  “Certificate  of  title”  means  the  certificate  (form  E) 
granted  by  the  registrar  and  entered  and  kept  in  the 
register;  “duplicate”  or  “duplicate  certificate”  means 
the  duplicate,  delivered  or  issued  to  the  person  entitled 
thereto,  of  the  certificate  of  title  in  the  register. 

(p)  The  e.xprcssion  “registrar”  means  inspector  of  land  titles 
offices,  v'lien  acting  as  registrar,  a  registrar  of  titles,  a 
deputy  registrar  or  an  assistant  deputy  registrar. 
1911-12,  c.  4,  §  15. 

{q)  The  expression  “territories”  means  the  Northwest 
Territories,  the  district  of  Kcewatin  and  all  other 
territories  of  Canada. 

(r)  The  expression  “court”  means  any  court  authorized 
to  adjudicate  in  the  province  in  civil  matters  in  which 
the  title  to  real  estate  is  in  question. 

(s)  The  e.xpression  “court  of  appeal”  means  the  court 
of  appeal  herein  constituted. 

(0  The  e.xpression  “judge”  means  an  official  authorized 
in  the  province  to  adjudicate  in  civil  matters  in  which 
the  title  to  real  estate  is  in  question. 

(?0  The  expression  “transmission”  applies  to  change  of 
ownership  consequent  upon  death,  lunacy,  sale  under 
execution,  order  of  court,  or  other  act  of  law,  sale 
W  arrears  of  taxes  or  upon  any  settlement  or  any 
legal  succession  in  case  of  intestacy. 

(r)  The  expression  “grant”  means  any  grant  of  Crown 
land,  whether  in  fee  or  for  years,  and  whether  direct 
from  his  hlajesty  or  pursuant  to  the  provisions  of 
any  statute. 

(w)  The  expressions  “indorsed”  and  “indorsement”  apply 
to  anything  written  upon  any  instrument  or  upon  any 
paper  attached  thereto  by  the  registrar. 

(x)  The  expression  “possession”  when  applied  to  persons 
claiming  title  to  land  means  also  alternatively  the 
reception  of  the  rents  and  profits  thereof. 

(?/)  The  e.xpression  “affidavit”  includes  an  affirmation 
when  made  by  a  person  entitled  to  affirm. 

3 .  For  the  purposes  of  this  Act  there  shall  be  in  the  province 
two  land  registration  districts,  respectively  known  and  de¬ 
scribed  as  follows:  (1)  “North  Alberta  Land  Registration 
District,”  being  composed  of  all  that  portion  of  the  Province 
of  Alberta  which  lies  to  the  north  of  the  ninth  (9th)  correction 
line.  (2)  “South  Alberta  Land  Registration  District,  being 
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composed  of  all  that  portion  of  the  Province  of  Alberta  which 
lies  to  the  south  of  the  ninth  (9lh)  correction  line. 

4.  The  Lieutenant  Governor  in  Council  may,  from  time  to 
time  by  proclamation,  as  the  settlement  of  the  country  and  the 
exigencies  of  the  public  service  require,  constitute  any  other 
portion  of  the  province  a  land  registration  district  and  declare 
by  w'hat  local  name  the  same  shall  be  Imown  and  designated, 
and  may  also  change  the  boundaries  of  existing  districts. 

5.  The  Lieutenant  Governor  in  Council  may  provide  in 
each  registration  district  at  the  public  expense,  and  may 
thereafter  maintain,  in  a  proper  state  of  repair,  a  building  of 
stone  or  brick,  or  partly  of  brick  and  partly  of  stone,  to  serve 
as  the  office  of  the  registrar,  and  as  the  place  of  deposit  and 
preservation  of  registers  and  other  record  books,  certificates, 
instruments  and  documents  connected  -ivith  the  registration 
of  titles;  and  may  fit  up  the  said  office  vfith  such  fireproof 
safes  and  other  secure  places  as  are  necessary. 

6.  In  each  registration  district  at  such  place  as  the  Lieu¬ 
tenant  Governor  in  Council  determines  there  shall  bo  an  office 
to  be  called  the  “land  titles  office.” 

7.  The  Lieutenant  Governor  in  Council  may  from  time  to 
time  appoint  an  inspector  of  land  titles  offices  whose  duties 
shall  be,  under  instructions  from  the  attorney  general,  to 
inspect  the  books  and  records  of  the  several  land  titles  offices, 
and  to  perform  such  other  duties  as  ho  may  bo  directed  by  the 
attorney  general  to  perform;  and  the  said  inspector  may,  in 
the  discretion  of  the  attorney  general,  be  directed  to  perform 
any  duty  which  aity  registrar  is  empowered  by  this  Act  to 
perform;  but  no  person  shall  lie  appointed  inspector  of  land 
titles  offices  unless  he  is  wlion  appointed  a  barrister,  solicitor 
or  advocate  of  at  least  three  years'  standing  of  one  of  the 
provinces  of  Canada. 

8.  The  business  of  each  land  titles  office  shall  be  conducted 
by  an  officer  to  be  called  “the  registrar”  appointed  by  the 
Lieutenant  Governor  in  Council,  with  such  assistants  and  clerks 
as  are  necessary  and  as  the  Lieutenant  Governor  in  Council 
from  time  to  time  appoints. 

(2)  Every  registrar  now  acting  in  the  province  under  the 
provisions  of  the  Act  of  the  Parliament  of  Canada  known  as 
The  Land  Titles  Act  1804,  or  hereafter  to  be  appointed  shall 
hold  office  during  pleasure;  but  hereafter  no  person  shall  be 
appointed  registrar  unless  he  is  a  barrister,  solicitor  or  advocate 
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of  at  least  three  years’  standing  of  one  of  the  provinces  of 
Canada. 

9.  The  Lieutenant  Governor  in  Council  may  from  time  to 
time  appoint  a  deputy  registrar  and  one  or  more  assistant  deputy 
registrars,  who  shall  be  known  as  first,  second  or  third  deputy 
registrar  or  as  the  case  may  be,  to  assist  a  registrar  under  instruc¬ 
tions  from  the  latter  and  perform  such  duties  as  he  shall  from 
time  to  time  assign  to  each  of  them. 

(b)  The  deputy  registrar  may,  in  the  event  of  illness  or 
absence  of  the  registrar,  perform  all  the  duties  required 
by  the  Act  to  be  done  by  the  registrar; 

(c)  In  the  case  of  death,  resignation  or  removal  from  office 
of  the  registrar,  the  deputy  registrar  shall  do  and  per¬ 
form  all  the  duties  of  a  registrar  until  another  registrar 
is  appointed.  As  amended  1911-12,  c.  4,  §  15  (2). 

10.  The  inspector  of  land  titles  offices,  the  registrars, 
deputy  registrars,  and  other  necessary  officers  shall  be  attached 
to  the  attorney  general’s  department,  and  be  under  the  control 
of  the  attorney  general,  and  their  salaries,  and  such  incidental 
expenses  of  carrying  on  this  Act  as  are  sanctioned  by  this  Act 
or  by  the  Lieutenant  Governor  in  Council  shall  be  paid  out  of 
moneys  provided  by  the  Legislative  Assembly  for  that  purpose. 

11.  The  inspector  of  land  titles  offices  and  every  registrar, 
deputy  registrar  and  assistant  deputy  registrar  before  he  enters 
upon  the  execution  of  his  office  shall  take  before  some  judge 
or  stipendiary  magistrate  in  the  province  the  oath  of  office  in 
the  form  A  in  the  schedule  to  this  Act.  As  amended  1911-12, 
c.  4,  §  15  (3). 

12.  Before  the  inspector  of  land  titles  offices  or  any  regis¬ 
trar  or  deputy  registrar  or  assistant  deputy  registrar  is  sworn 
into  office  he  shall  furnish  to  his  Majesty  security  in  a 
penal  sum  of  not  less  than  one  thousand  dollars  for  the  true 
and  faithful  performance  by  the  said  inspector  of  land  titles 
offices,  registrar  or  deputy  registrar  or  assistant  deputy  registrar 
of  his  duty  in  respect  of  all  things  directed  to  be  done  by  or 
required  of  the  said  inspector  of  land  titles  offices,  registrar, 
or  deputy  registrar  or  assistant  deputy  registrar  respectively, 
by  this  Act  to  any  law  in  that  behalf;  and  the  said  security 
shall,  in  the  discretion  of  the  attorney  general,  be  either  a 
joint  and  several  bond  of  the  inspector  of  land  titles  offices, 
registrar  or  deputy  registrar  or  assistant  deputy  registrar,  as 
the  case  may  be,  and  of  two  sureties,  or  a  guarantee  bond  of  a 
guarantee  company  duly  approved  by  the  Lieutenant  Governor 
in  Council.  As  amended  1911-12,  c.  4,  §  15  (4). 
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(2)  Such  bond  or  guarantee  shall  be  in  duplicate  and  shall 
be  subject  to  the  approval  of  the  Lieutenant  Governor  in 
Council. 

13.  When  tiie  security  to  be  so  furnished  is  the  joint  and 
several  bond  of  the  inspector  of  land  titles  offices,  registrar  or 
deputy  registrar  or  assistant  deputy  registrar,  as  the  case  may 
be,  and  two  sureties,  the  same  shall  be  executed  under  the  hands 
and  seals  of  the  obligors  in  the  form  B  in  the  schedule  to  this 
Act,  and  the  sureties  shall  justify  under  oath  in  the  form  C  in 
the  said  schedule;  and  the  execution  of  the  said  bond  shall  be 
duly  verified  by  the  affidavit  of  a  subscribing  witness  in  the 
form  D  in  the  said  schedule;  and  with  the  affidavits  appended 
shall  then  be  forthwith  transmitted  to  the  provincial  secretary 
to  be  filed  in  his  office.  As  amended  1911-12,  c.  4,  §  15  (5) 

14.  The  inspector  of  land  titles  offices  and  any  registrar  or 
deputy  registrar  or  assistant  deputy  registrar  shall  when  required 
by  the  attorney  general  furnish  such  further  or  other  security  as 
is  deemed  expedient.  As  amended  1911-12,  c.  4,  §  15  (6). 

15.  Each  registrar  shall  have  a  seal  of  office,  approved  by 
the  Lieutenant  Governor  in  Council,  with  which  he  shall  seal 
all  certificates  of  title,  and  he  shall  stamp  all  instruments 
which  are  presented  to  him  for  registration,  showing  the  day, 
hour  and  minute  of  receiving  the  same. 

16.  The  inspector  of  land  titles  offices  or  any  registrar  or 
deputy  registrar  or  assistant  deputy  registrar  within  the  district 
to  which  he  is  appointed  may  administer  any  oath  or  take  any 
affirmation  or  declaration  in  lieu  of  an  oath  respeefng  titles 
to  land  from  anv  one  entitled  by  law  to  affirm  or  declare.  As 
amended  1911-12,  c.  4,  §  15  (7). 

17.  Every  registrar  shall  when  required  furnish  under  seal 
exemplifications,  copies  and  abstracts  of  any  instruments 
affecting  lands  which  are  deposited,  filed  or  registered  in  his 
office,  and  every  such  exemplification  or  certified  copy  shall 
be  received  as  evidence  in  the  same  manner  and  %vith  the  same 
effect  as  if  the  original  was  produced. 

(2)  Ever}^  registrar  shall  when  requested  furnish  under  seal 
an  abstract  in  form  EE,  showing  in  whose  name  any  parcel  of 
land  stands,  the  number  of  the  certificate  of  title  and  the  instru¬ 
ments  registered  against  the  said  land.  Added  1911-12,  c.  4, 
§  15  (8). 

(3)  Every  registrar  shall  when  requested  furnish  a  genei’al 
registrar’s  certificate  under  seal  in  form  EF.  Added  1911-12, 
c.  4,  §  15  (9). 
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18.  Neither  the  inspector  of  land  titles  offices,  nor  any 
registrar,  deputy  registrar  or  assistant  deputy  registrar  or 
clerk  in  any  land  titles  office  shall  directly  or  indirectly  act  as 
the  agent  of  any  person  investing  money  and  taking  securities 
on  land  within  any  registration  district,  nor  shall  the  inspector 
of  land  titles  offices,  nor  any  registrar,  deputy  registrar  or  clerk 
advise,  for  any  fee  or  reward  or  otherwise,  upon  titles  to  land, 
nor  practise  as  a  conveyancer,  nor  shall  he  carry  on  or  transact 
within  the  land  titles  office  any  business  or  occupation  what¬ 
ever  other  than  his  duties  as  such  inspector,  registrar,  deputy 
registrar  or  clerk.  As  amended  1911-12,  c.  4,  §  15  (9). 

19.  Every  land  titles  office  shall  he  kept  open  on  all  days 
(except  Sundays  and  legal  holidays)  hetw^ecn  the  hours  of 
ten  o’clock  in  the  forenoon  and  four  o’clock  in  the  afternoon, 
except  on  Saturdays,  Avhen  the  said  offices  shall  be  closed  at 
one  o’clock  in  the  afternoon  during  which  times  cither  the 
registrar  or  his  deputy  registrar  shall  be  in  attendance. 

20.  The  registrar  shall  keep  a  book  or  books  wdiich  shall 
be  called  the  “day  book,”  and  in  which  shall  be  entered  by 
a  short  description  every  instrument  relating  to  lands  for 
which  a  certificate  of  title  has  issued  or  been  applied  for  which 
is  given  in  for  registration,  with  the  day,  liour  and  minute 
of  its  so  being  given  in;  and  for  purposes  of  priority  bctw'een 
mortgagees,  transferees  and  others  the  time  so  entered  shall 
be  taken  as  the  time  of  registration;  and  the  registrar  in  enter¬ 
ing  memoranda  upon  the  certificate  of  title  embodied  in  the 
register  and  in  indorsing  a  memorandum  upon  the  duplicate  shall 
take  the  time  from  the  day  book  as  the  time  of  the  registration. 

(2)  Unless  required  so  to  do  by  order  of  a  court  or  a  judge 
the  registrar  shall  not  receive  or  enter  in  the  day  book  any 
instrument  until  the  duplicate  certificate  of  title  for  the  lands 
affected  is  produced  to  him  so  as  to  enable  him  to  enter  the 
proper  memorandum  on  such  diqjlicate  certificate,  except 
executions  against  lands,  caveats,  mechanics’  liens,  transfers 
by  a  sheriff  or  municipal  officer,  or  by  order  of  a  court  or  a 
judge,  transfers  on  sales  of  lands  for  taxes,  maps  or  plans  wdiich 
do  not  require  to  be  registered,  or  certificates  or  orders  of  a 
court  or  a  judge,  and  except  a  mortgage  or  other  incumbrance 
created  by  any  person  rightfully  in  possession  of  land  prior 
to  the  issue  of  the  grant  from  the  Crown,  or  prior  to  the  issue 
of  transfer  from  the  Hudson’s  Bay  Company  or  from  any  com¬ 
pany  entitled  to  a  grant  of  such  lands  from  the  Crowm  or  to 
which  letters  patent  from  the  Crowm  for  such  mortgaged  lands 
have  already  issued,  if  there  is  produced  to  and  left  wnth 
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the  registrar,  with  tlie  mortgage  au  affidavit  made  Ijy  the  mort¬ 
gagor  in  the  form  P  in  the  schedule  to  this  Act,  and  also  in 
the  case  of  lands  mortgaged  prior  to  the  issue  of  transfer  from 
the  Hudson’s  Bay  Company  or  other  company  as  aforesaid 
a  certificate  from  the  land  commissioner  or  other  proper  officer 
of  such  company  that  the  purchase  price  of  such  mortgaged 
lands  has  been  paid  and  that  the  applicant  is  entitled  to  a 
transfer  in  fee  simple  thereof  from  such  company. 

21.  The  registrar  shall  also  keep  a  book  or  books  which 
shall  be  called  the  “register”  and  shall  enter  therein  all  cer¬ 
tificates  of  title,  which  shall  be  in  the  form  E,  shall  constitute 
a  separate  folio  of  such  book,  and  the  registrar  shall  record  there¬ 
in  the  particulars  of  all  instruments,  dealings  and  other  matters 
by  this  Act  required  to  be  registered  or  entered  in  the  register 
and  affecting  the  land  included  in  such  certificate  of  title. 

22.  Every  grant  shall  be  deemed  and  taken  to  be  regis¬ 
tered  under  the  provisions  and  for  the  iDurposcs  of  this  Act 
so  soon  as  the  same  has  been  marked  by  the  registrar  with 
the  folio  and  volume  on  and  in  which  it  is  embodied  in  the 
register,  and  every  other  instrument  shall  be  deemed  to  be 
registered  as  soon  as  a  memorandum  of  it  has  been  entered 
in  the  register  upon  the  folio  constituted  by  the  existing 
grant  or  certificate  of  title  of  such  land. 

23.  Instruments  registered  in  respect  of  or  affecting  the 
same  land  shall  be  entitled  to  priority  the  one  over  the  other 
according  to  the  time  of  registration  and  not  according  to  the 
date  of  execution;  and  the  registrar,  upon  registration  thereof, 
shall  retain  the  same  in  his  office,  and  so  soon  as  registered 
every  instrument  shall  become  operative  according  to  the  tenor 
and  intent  thereof,  and  shall  thereupon  create,  transfer, 
surrender,  charge  or  discharge,  as  the  case  may  be,  the  land 
or  the  estate  or  interest  therein  mentioned  in  the  instrument. 

24.  Every  memorandum  entered  in  the  register  shall  state 
the  nature  of  the  instrument  to  which  such  memorandum 
relates,  the  day,  the  hour  and  the  minute  of  its  registration, 
and  the  names  of  the  parties  thereto,  and  shall  refer  by  number 
or  symbol  to  such  instrument,  and  shall  be  signed  by  the 
registrar. 

25.  Whenever  a  memorandum  has  been  entered  in  the 
register  the  registrar  shall  make  a  like  memorandum  upon  the 
duplicate  when  the  same  is  presented  to  him  for  the  purpose, 
and  the  rcgiptrar_  shall  sign  and  seal  such  memorandum,  which 
shall  be  received  in  all  courts  of  law  as  conclusive  evidence  of  its 
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contents  and  that  the  instrument  of  M-hicli  it  is  a  memorandum 
has  been  duly  registered  under  the  provisions  of  this  Act. 

26.  Wlicnever  any  land  is  granted  in  the  j^rovinco  by  the 
Crown  and  the  letters  patent  therefor  have  been  forwarded 
from  the  office  whence  the  same  are  issued  to  the  registrar  of 
the  registration  district  in  which  the  land  so  granted  is  situated, 
the  registrar  shall  retain  the  letters  patent  in  his  office;  and 
a  certificate  of  title,  as  provided  by  this  Act,  Avith  any  necessary 
qualification  shall  be  granted  to  the  patentee: 

Provided  that  in  no  case  shall  a  first  or  subsequent  certifi¬ 
cate  of  title  issue  for  more  than  fifty  lots  or  for  lots  in  more  than 
one  subdivision  or  for  unsubdivided  lands  which  are  not  con¬ 
tiguous,  or  which  contain  more  than  six  hundred  and  forty 
acres.  As  amended  1911-12,  c.  4,  §  15  (10). 

(2)  l^ffiere  a  person  has  obtained  a  patent  under  a  home¬ 
stead  or  under  a  homestead  and  pre-emption  entry  or  under 
half-breed  land  scrip  or  military  bounty  land  scrip  in  accord¬ 
ance  with  the  Act  of  Parliament  of  Canada  Imown  as  The 
Dominion  Lands  Act,  and  amendments  thereto,  a  duplicate 
of  such  certificate  of  title  shall  be  issued  to  such  party  free  of 
all  fees  and  charges  by  this  Act  provided  to  be  paid  and  in 
the  case  of  other  patentees  such  duplicate  certificate  of  title 
shall  be  issued  upon  the  payment  of  such  fees  as  are  fixed 
or  may  from  time  to  time  be  fixed  by  the  Lieutenant  Governor 
in  Council. 

(3)  The  notification  to  the  Hudson’s  Bay  Company  by  the 
minister  of  the  interior  under  the  provisions  of  The  Dominion 
Lands  Act  of  the  survey  and  confirmation  of  the  survey  of 
any  township  or  part  of  a  toAvnship  shall  be  accepted  by  a 
registrar  as  equivalent  to  and  dealt  Avith  by  him  in  all  respects 
in  the  same  manner  as  if  the  said  notification  were  letters 
patent  to  and  in  favor  of  the  said  company  granting  to  the 
said  company  in  fee  simple  the  sections  or  ’^''rtions  of  sections 
to  Avhich  they  are  entitled  in  such  townships  or  parts  of  toAAm- 
ships  under  the  provisions  of  The  Dominion  Lands  Act. 

(4)  A  notification  to  the  registrar  from  the  minister  of  the 
interior  of  Canada  that  the  land  described  therein  has  been 
granted  to  the  Canadian  Pacifie  Raihvay  Company  or  to  any 
other  railAA'ay  company  entitled  to  Dominion  lands  under 
authority  of  an  Act  of  the  Parliament  of  Canada  shall  be 
accepted  by  the  registrar  and  dealt  AAuth  by  him^in  all  respects 
as  if  the  same  Averc  letters  patent  in  faA’or  of  such  company. 

(5)  The  OAvner  of  any  estate  leased  or  demised  to  him  or 
to  the  person  from  Avhom  he  claims  a  title,  for  a  life,  or  for 
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lives,  or  for  a  term  of  more  tlian  three  years,  in  any  land  for 
which  the  grant  from  the  Crown  has  been  registered,  may 
apply  to  have  his  title  registered  and  to  have  a  certificate  of 
title  issued  to  him  therefor  under  the  provisions  of  this  Act. 

(6)  A  notification  received  by  the  registrar  from  the  minister 
of  public  works  of  the  abandonment  by  the  Cro^vn  of  any 
roads  or  road  allowances  or  trails  which  now  are  or  which 
may  hereafter  be  vested  in  the  Crown  in  the  right  of  the  prov¬ 
ince,  shall  have  the  same  effect  as  a  patent  issued  by  the 
Crown  to  the  person  in  such  notification  mentioned  as  trans¬ 
feree  and  shall  be  so  treated  by  the  registrar.  The  notification 
shall  state  the  nature  of  the  grant  and  shall  specify  any  mines, 
minerals,  casements  or  rights  which  are  excepted  therefrom. 

(7)  In  case  any  land  is  expropriated  or  any  street  or  portion 
of  a  street  is  closed  by  bylaw  of  any  municipality  pursuant 
to  any  ordinance  of  the  Territories  or  Act  of  the  Legislature 
of  Alberta,  a  judge  of  the  supreme  court  may  direct  that  such 
byla,w  be  registered  in  the  land  titles  office  for  the  land  regis¬ 
tration  district  in  which  the  land  or  the  street  or  portion  of 
a  street  affected  lies,  and  upon  the  bylaw  being  registered 
the  registrar  upon  pajunent  of  the  proper  fees  shall  give  a 
certificate  of  title  to  the  municipality  for  the  land  expropriated 
or  the  land  comprised  in  the  street  or  portion  of  the  street 
closed  by  the  b3daw;  provided  that  the  judge  before  directing 
the  registration  of  anj'-  such  bjdaw  may  direct  notice  of  the 
application  of  the  municipality  to  be  given  to  such  persons  as 
he  deems  interested  therein.  Added  by  1907,  c.  5,  §  19. 

27.  The  owmer  of  any  estate  or  interest  in  any  land  whether 
legal  or  equitable,  letters  patent  for  which  issued  from  the 
Crown  before  the  first  day  of  January,  one  thousand  eight 
hundred  and  eighty-seven,  or  which  otherwise  had  prior  to 
that  date  passed  from  the  Crown,  may  apply  to  have  his  title 
registered  under  the  provisions  of  this  Act. 

(2)  If  at  the  time  of  the  grant  of  the  certificate  of  title  there 
are  no  registered  incumbrances  or  conveyances  affecting  such 
land,  the  certificate  may  be  granted  to  the  patentee  upon 
payment  of  such  fees  as  are  fi,xcd  in  that  behalf  by  tariff  made 
from  time  to  time  by  the  Lieutenant  Governor  in  Council, 
but  no  fees  shall  bo  payable  therefor  under  the  provisions 
of  section  one  hundred  and  seventeen  of  this  Act. 

28.  The  application  therefor  shall  be  made  in  witing  in 
the  form  F  in  the  schedule  to  this  Act  to  the  registrar  of  the 
registration  district  in  which  the  land  is  situated;  shall  be 
verified  by  the  affidavit  in  the  form  G  in  the  schedule  to  this 
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Act  of  the  applicant  or  some  one  on  his  behalf  and  shall  be 
accompanied  by: 

(а)  All  deeds  in  possession  of  the  applicant,  if  any; 

(б)  A  certificate  sho'wing  all  registrations  affecting  the 
title,  down  to  the  time  when  such  application  is  filed, 
Avith  copies  of  any  registered  documents  the  original 
whereof  he  is  unable  to  produce: 

(c)  A  certificate  from  the  sheriff  showing  that  there  is  no 
execution  in  his  hands  against  the  applicant’s  lands; 

(2)  But  in  no  case  shall  it  be  necessary  for  any  applicant 
to  produce  copies  of  any  documents  under  the  foregoing  pro¬ 
visions  of  this  section  if  the  originals  of  such  documents  are 
of  record  at  the  time  Avhen  the  application  is  made,  in  the 
ofifice  of  the  registrar  to  whom  the  application  is  made;  pro¬ 
vided  that  it  shall  not  be  necessary  for  the  Hudson’s  Bay 
Company,  in  the.case  of  any  lands  the  title  of  Avhich  has  passed 
to  that  compan}’-  before  the  first  day  of  January  one  thousand 
eight  hundred  and  eighty  seven,  either  by  notification  made 
under  the  provisions  of  subclause  seven  of  clause  twenty- 
two  of  The  Dominion  Lands  Act,  or  by  letters  patent  issued 
thereunder  prior  to  that  date  to  produce  to  the  registrar  any 
of  the  certificates  mentioned  in  this  section,  if  the  application 
is  accompanied  by  an  affidavit,  to  be  made  by  any  officer  of 
the  company  approved  by  the  attorney  general,  in  the  form 
H  in  the  schedule  of  this  Act. 

(3)  For  the  purpose  of  such  application  all  transfers  of  land 
executed  in  the  manner  in  which  transfers  are  required  to  be 
executed  under  this  Act  shall  be  taken  to  be  effectual  to  vest 
the  title  to  such  land  in  the  transferee  therein  mentioned. 

29.  Upon  the  filing  of  such  application,  if  the  applicant 
is  the  original  grantee  of  the  Crown  of  the  land  and  no  deed, 
transfer,  mortgage  or  other  incumbrance  or  instrument  or 
caveat  affecting  the  title  thereto  appears  to  have  been  recorded, 
or  if  not  the  original  grantee,  all  the  original  title  deeds  are 
produced  and  no  person  other  than  the  applicant  is  in  actual 
possession  of  the  land  and  no  caveat  has  been  registered, 
the  registrar  if  ho  entertains  no  doubt  as  to  the  title  of  the 
applicant  shall  grant  a  certificate  of  title  as  hereinafter  provided. 

(2)  If  there  is  any  mortgage  or  incumbrance  against  the 
land  at  the  date  of  the  said  application,  the  filing  with  the 
registrar  of  the  original  mortgage  or  the  instrument  creating 
the  incumbrance  or  a  copy  of  such  mortgage  or  instrument 
having  indorsed  thereon  or  attached  thereto  a  receipt  for 
the  pa3Tnent  of  the  amount  thereby  secured  signed  by  the 
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or  iiuMimln'Miiccc,  iilicslod  by  iiii  aflidnvil  of  Uic 
wiliio.s.M,  sliall  opoi'aUs  a.s  a  disalmrgo  of  th('  scriirlly  croalcd  by 
aucii  morIgaKc  or  iiioiiinbraiico. 

(3)  Hue'll  rcccijil.  may  In;  in  form  I  in  tlio  sclicdulo  (o  Uiis 

Act. 

(d)  Jf  any  person  other  tliaii  the  upplieant  is  admitted  or 
appears  to  he  interested  in  tiie  land,  then  if  such  iid;erest  is 
by  virtue  of  a  mortgage,  incnmln’ance,  lease,  or  charge  created 
by  a,ny  other  instrument  and  the  instrument  is  at  tiio  time 
of  tlie  application  of  record  in  tlie  oflice  of  the  registrar  to 
whom  the  application  is  made,  or,  if  not  of  record,  the  instru¬ 
ment  is  produced  to  the  registrar,  and  if  the  applicant  desires 
to  liave  Ins  title  registered,  suljjoct  to  tlie  interest  of  such  other 
person,  the  I'egistrar,  if  he  entertains  no  doubt  as  to  the  extent 
and  nature  of  such  interest  or  of  the  title  of  the  applicant  may 
register  the  title  and  grant  a  certificate  of  title  and  issue  a 
duplicate  certificate  of  title  subject  to  such  interest. 

(5)  In  .any  case  where  the  person  who  is  admitted  or  appears 
to  be  interested  in  land  is  a  consenting  party  to  an  application, 
the  registrar  may,  if  he  entertains  no  doubt  as  to  the  title 
of  (ho  applicant,  grant  a  certificate  of  title,  subject  to  the 
terms  of  the  consent,  provided  that  the  consent  shall  be  in 
writing  by  the  consenting  party  in  presence  of  a  witness  and 
attested  in  the  manner  provided  for  by  this  Act. 

30.  In  all  cases  other  th.an  those  provided  for  in  the  last 
preceding  section,  the  registrar  shall  forthwith,  h.aving  given 
the  aiiplicant  a  certificate  of  the  filing  of  his  application,  trans- 
rail  the  application,  with  all  evidence  supplied,  to  the  judge 
to  lie  tlealt  with  as  hereinafter  mentioned. 

31.  The  judge  shall  examine,  without  deltiy,  all  titles  which 
are  submitted  to  him,  and  for  such  purposes  shall  when  neces¬ 
sary  Iicar  all  persons  interested  and  shall  iie.ar  and  consider 
the  claims  as  against  the  .applicant  of  .any  person  who  is  in 
possession  of  the  land;  and  he  shall  have  and  e.xercise  all  the 
liowers  for  compelling  the  attendance  of  i)ersons  .and  the  pro¬ 
duction  of  documents  which  usually  appertain  to  courts  of 
civil  justice  and  the  judges  thereof  in  civil  actions  brought 
therein. 

32.  Any  person  having  .an  adverse  claim  or  a  claim  not 
recognized  jn  the  application  for  registration  may  at  any  time 
before  the  judge  has  .ai:)provcd  of  the  applicant’s  title  file  with 
the  registrar  a  short  statement  of  his  claim,  verified  by  affidavit, 
and  shall  serve  a  copy  thereof  on  the  ajiidicant,  his  advocate 
or  agent. 
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33.  If  iiny  iulvci'.sc  cliiim  i.s  filed  the  judso  shall  proceed 
to  examine  into  and  fidjtidieate  thereon,  and  no  certificate  of 
till(!  shall  bo  granted  until  such  adverse  claim  has  been  dis¬ 
posed  of. 

34.  In  any  case  before  him  the  judge  may  direct  that  notice 
of  the  application  be  published  in  some  newspaper  or  news¬ 
papers  in  such  form  and  for  such  jicriod  as  the  judge  thinks 
expedient  and  no  order  for  registration  shall  be  granted  by 
him  until_  after  the  expiration  of  at  least  four  weeks  from  the 
first  publication  of  the  notice,  if  he  has  directed  the  same  to 
bo  j)ul)lished. 

36.  The  judge  if  satisfied  with  the  applicant’s  title  shall 
thereupon  make  an  order  directing  the  registrar,  after  the 
expiration  of  four  Aveeks  from  the  date  thereof,  unless  in  the 
meantime  the  order  is  appe/ded  from,  to  register  the  same. 

36.  After  registration  of  .a  title  the  registrar  upon  appli¬ 
cation  by  the  owner  or  his  duly  authorized  agent  shall  make 
out,  sign,  officially  seal  and  deliver  to  him  a  duplicate  of  the 
certificate  of  title  in  the  register  on  which  shall  be  cnterccl 
all  memoranda  indorsed  on  or  attached  to  the  certificate  of 
title. 

37.  Upon  every  transfer  of  land  mentioned  in  a  certificate 
of  title  the  certificate  of  title  to  be  granted  shall  be  granted 
by  the  registrar  and  a  duplicate  shall  be  issued  to  the  transferee 
on  application. 

38.  Every  owner  or  mortgagee  of  any  land  for  which  a 
certificate  of  title  has  been  granted  shall  deliver  to  the  regis¬ 
trar  a  memorandum  in  writing  of  some  post  office  address 
wdthin  the  province  to  which  it  shall  be  sufficient  to  mail  all 
notices  that  under  this  Act  arc  required  to  be  sent  to  an  owner 
or  mortgagee;  and  every  owner  or  mortgagee  shall  from  time 
to  time  in  like  manner  notify  the  registrar  of  any  change  in 
his  address;  and  every  owner  shall,  if  required  by  the  registrar 
to  do  so,  before  the  delivery  of  any  duplicate,  sign  a  receipt 
therefor  in  his  own  handwriting  or  otherwise  furnish  the  regis¬ 
trar  with  his  signature  so  as  to  prevent  personation  as  far  as 
possible : 

Provided  that  the  registrar  may  proceed  without  such 
memorandum  of  address.- 

39.  Every  certificate  of  title  shall  be  made  on  a  separate 
folio  of  the  register,  and  upon  every  transfer  of  ownership 
the  certificate  of  title  of  the  transferor  and  the  duplicate 
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thereof  shall  he  eancelled  and  tlio  cortiheate  of  title  of  the 
transferee  sliall  thereujmn  he  (Mitered  upon  a  new  folio  in 
the  register;  and  1he  registrar  slndl  note  upon  the  folio  of  the 
title  of  th(’  Iraiisferor  the  number  of  the  folio  of  the  trans¬ 
feree’s  til'e  and  uiwn  that  of  the  transferee  the  number  of 
the  folio  nl'  till!  iniiishnvv  so  that  reference  can  bo  readily 
made  from  one  In  the  other  as  occasion  requires. 
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40.  In  every  instrument  transferring,  incumbei'ing,  or  charg¬ 
ing  any  land  for  which  a  certificate  of  title  has  been  granted, 
there  shall  be  implied  the  following  covenant  by  the  transferor 
or  incumbrancer,  that  is  to  say :  Tliat  the  transferor  or  incum¬ 
brancer  will  do  .such  acts  and  execute  such  instruments  as  in 
accordance  with  the  provisions  of  this  Act  are  necessary  to  give 
effect  to  alt  covenants,  conditions,  and  purposes  expressly  set 
forth  in  such  imstrument  or  by  this  Act  declared  to  be  implied 
against  such  person  in  instruments  of  a  like  nature. 

41.  After  a  certificate  of  title  has  been  granted  for  anj' 
land,  no  instrument  until  registered  under  this  Act  shall  bes 
effectual  to  pass  any  estate  or  interest  in  any  land. (except  a 
leasehold  interest  for  three  years  or  for  a  less  period)  or  render 
such  land  liable  as  security  for  the  payment  of  money;  but 
upon  the  registration  of  any  instrument  in  the  manner  herein¬ 
before  prescribed  the  estate  or  interest  specified  therein  shall 
pass,  or,  as  the  case  may  be,  the  land  shall  become  liable  as 
security  in  manner  and  subject  to  the  covenants,  conditions 
and  contingencies  set  forth  and  specified  in  such  instrument 
or  by  this  Act  declared  to  bo  implied  in  instruments  of  a  like 
nature. 

42.  The  owner  of  land  for  which  a  certificate  of  title  has 
been  granted  shall  hold  the  same  subject  (in  addition  to  the 
incidents  implied  by  virtue  of  this  Act)  to  such  incumbrances, 
liens,  estates  or  interests  as  arc  notified  on  the  folio  of  the 
register  which  constitutes  the  certificate  of  title  absolutely 
free  from  all  other  incumiirances,  liens,  estates  or  interests 
whatsoever,  except  in  case  of  fraud  wherein  he  has  participated 
or  colluded  and  except  the  estate  or  interest  of  an  owner  claiming 
the  same  land  under  a  prior  certificate  of  title  granted  under 
the  provisions  of  this  Act  or  granted  under  any  law  heretofore 
in  force  relating  to  title  to  real  property. 

(2)  Such  priority  shall,  in  favor  of  any  person  in  posscs.sion 
of  land,  be  computed  with  reference  to  the  grant  or  earliest 
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certificate  of  title  under  wliich  lie  or  any  person  through  whom 
ho  derives  title  has  held  such  possession. 

43.  The  land  mentioned  in  any  certificate  of  title  granted 
under  this  Act  shall  by  implication  and  without  any  special 
mention  therein,  unless  the  contrary  is  expressly  declared, 
be  subject  to: 

(a)  Any  subsisting  reservations  or  exceptions  contained 
in  the  original  grant  of  the  land  from  the  Crown; 

(b)  All  unpaid  taxes; 

(c)  Any  public  highway  or  right  of  way  or  other  public 
easement,  howsoever  created  upon,  over  or  in  respect 
of  the  land; 

((/)  Any  subsisting  lease  or  agreement  for  a  lease  for  a 
period  not  exceeding  three  years,  where  there  is  actual 
occupation  of  the  land  under  the  same; 

(e)  Any  decrees,  orders  or  executions  against  or  affecting 
the  interest  of  the  owner  of  the  land  which  have 
been  registered  and  maintained  in  force  against  the 
owner; 

(/)  Any  right  of  expropriation  which  may  by  statute  or 
ordinance  be  vested  in  any  person,  body  corporate, 
or  his  Majesty; 

((■/)  Any  right  of  way  or  other  easement  granted  or 
acquired  under  the  provisions  of  any  Act  or  law  in 
force  in  the  province. 

44.  Every  certificate  of  title  granted  under  this  Act  shall 
(except  in  case  of  fraud  wherein  the  owner  has  participated 
or  colluded)  so  long  as  the  same  remains  in  force  and  uncan¬ 
celled  under  this  Act  be  conclusive  evidence  in  all'  courts  as 
against  his  Majesty  and  all  persons  whomsoever  that  the 
person  named  therein  is  entitled  to  the  land  included  in  the 
same,  for  the  estate  or  interest  therein  specified,  subject  to 
the  exceptions  and  reservations  mentioned  in  the  next  pre¬ 
ceding  section,  except  so  far  as  regards  any  portion  of  land 
by  wrong  description  of  boundaries  or  parcels  included  _  in 
such  certificate  of  title  and  except  as  against  any  person  claim¬ 
ing  under  a  prior  certificate  of  title  granted  under  this  Act 
or  granted  under  any  law  heretofore  in  force  relating  to  titles 
to  real  property  in  respect  of  the  same  land;  and  for  the  purpose 
of  this  section  that  person  shall  be  deemed  to  claim  under 
a  prior  certificate  of  title  who  is  holder  of  or  whose  claim  is 
derived  directly  or  indirectly  from  the  person  who  was  the 
holder  of  the  earliest  certificate  of  title  granted,  notwithstanding 
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that  Huch  certificate  of  title  haa  been  siirrenderod  and  a  new 
certificate  of  title  lias  been  granted  upon  any  transfer  or  other 
instrument. 

46.  A  purchaser,  mortgagee,  or  incumbrancee  for  valuable 
coasidcration  shall  not  bo  affected  by  the  omission  to  send 
any  notice  by  this  Act  directed  to  be  given  or  l)y  the  non- 
reccipt  thereof. 

46.  After  the  certificate  of  title  for  any  land  has  been  granted 
no  instrument  shall  be  effectual  to  pa.ss  any  interest  therein 
or  to  render  the  land  liable  as  security  for  the  payment  of 
money  as  against  any  hona  fide  transferee  of  the  land  under 
this  Act  unless  such  instrument  is  executed  in  accordance 
with  the  provisions  of  this  Act  and  is  duly  registered  there¬ 
under;  and  the  registrar  shall  have  power  to  decide  whether 
.any  instrument  which  is  presented  to  him  for  registration 
is  substantially  in  conformity  with  the  proper  form  in  the 
schedule  to  this  Act  or  not  and  to  reject  any  instrument  which 
he  may  decide  for  any  reason  to  be  unfit  for  registration.  As 
amended  1911-12,  c.  4,  §  15  (11). 

47.  No  memorandum  or  entry  shall  be  made  upon  a  certifi¬ 
cate  of  title  or  upon  the  duplicate  thereof  of  any  notice  of 
trusts,  whether  expressed,  implied  or  constructive;  but  the 
registrar  shall  treat  any  instrument  containing  any  such  notice 
as  if  there  was  no  trust;  and  the  trustee  or  trustees  therein 
named  shall  be  deemed  to  be  the  absolute  and  beneficial  owners 
of  the  land  for  the  purposes  of  this  Act. 

TRANSFERS. 

48.  When  land  for  which  a  certificate  of  title  has  been  granted 
is  intended  to  be  transferred,  or  any  right  of  wa}"^  or  other 
casement  is  intended  to  be  created  or  transferred,  the  owner 
may  execute  a  transfer  in  the  form  J  in  the  schedule  to  this 
Act,  which  transfer  shall,  for  description  of  the  land  intended 
to  be  dealt  with,  refer  to  the  certificate  of  title  of  the  Land 
or  shall  give  such  description  as  is  sufficient  to  identify  the 
pme  and  shall  contain  an  accurate  statement  of  the  estate, 
interest  or  easement  intended  to  be  transferred  or  created 
and  a  memorandum  of  each  lease,  mortgage  and  other  incum¬ 
brance  to  which  the  land  is  subject. 

49.  Whenever  an  easement  or  any  incorporeal  right  in  or 
over  any  land  for  which  a  certificate  of  title  has  been  granted 
is  created  for  the  purpose  of  being  annexed  to  or  used  and 
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onjoyocl  toj^oilu'r  with  otlior  hind  for  which  u  ccrtiticato  of 
title  has  also  hoeu  granted,  the  registrar  shall  make  a  memo¬ 
randum  of  the  interest  creating  such  easement  or  incorporeal 
right  upon  the  folio  of  the  register  which  constitutes  the  existing 
certificates  of  title  of  such  other  land  and  upon  the  duplicate 
thereof. 

60.  If  a  transfer  purports  to  transfer  the  transferor’s 
interest  in  the  whole  or  part  of  the  land  mentioned  in  any 
certificate  of  title,  the  transferor  shall  deliver  up  the  dupli¬ 
cate  certificate  of  title  of  the  land  and  the  registrar  shall  make 
a  memorandum  thereon  and  upon  the  certificate  of  title  in 
the  register  cancelling  the  same,  cither  wholly  or  partially, 
according  as  the  transfer  purports  to  transfer  the  whole  or 
part  only  of  the  interest  of  the  transferor  in  the  said  land, 
and  setting  forth  the  particulars  of  the  transfer. 

61.  The  registrar,  upon  cancelling  any  certificate  of  title 
cither  wholly  or  partially,  pursuant  to  any  transfer,  shall  grant 
to  the  transferee  a  certificate  of  title  of  the  land  mentioned 
in  the  transfer  and  issue  to  the  transferee  a  duplicate  thereof; 
and  the  registrar  shall  retain  every  transfer  and  .cancelled 
duplicate  certificate  of  title;  but  in  the  case  of  a  partially  can¬ 
celled  certificate  of  title  the  registrar  shall  return  the  duplicate 
to  the  transferor  after  the  memorandum  jiartially  cancelling 
the  s.amc  has  been  made  thereon  and  upon  the  certificate  of 
title  in  the  register;  or  may  whenever  _  required  thereto  by 
the  owner  of  an  unsold  portion  of  land  in  any  partially  can¬ 
celled  certificate  of  title,  or  where  such  a  course  appears  to 
the  registrar  more  expedient,  grant  to  such  owner  a  certificate 
of  title  for  such  portion  of  which  he  is  the  owner,  upon  the 
delivery  of  the  partially  cancelled  duplicate  certificate  of  title 
to  the  registrar  to  be  cancelled  and  retained. 

62.  In  every  instrument  transferring  land,  for  which  a 
certificate  of  title  has  been  granted,  subject  to_  mortgage  or 
incumbrance,  there  shall  be  implied  the  following  covenant 
by  the  transferee  botli  \Yith  the  transferor  and  the  mortgagee, 
that  is  to  say:  That  the  transferee  will  pay  the  principal 
money,  interest,  annuity  or  rent  charge  secured  by  the  mort¬ 
gage  or  incumbrance,  after  the  rate  and  at  the  time  specified 
in  the  instrument  creating  the  same,  and  will  indemnify  and 
keep  harmless  the  transferor  from  and  against  the  principal 
sum  or  other  moneys  secured  by  such  instrument  and  from 
and  against  the  liability  in  respect  of  any  of  the  covenants 
therein  contained  or  under  this  Act  implied,  on  the  part  of 
the  transferor. 
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63.  The  rc’Kisli'in'  niny  i'c((|iiiro  llio  owner  of  nny  land  wiUiin 
liw  ro"iHtration  (li,slri(!t  tkvsirjng  to  Iransfor  or  othorwiso  deal 
with  tlic  Haino  nnder  the  provisions  of  this  Act  to  have  the  same 
surveyed  by  an  Alberta  land  surveyor  and  to  furnish  to  the 
registrar  a  i)lan  of  such  survey  made  on  tracing  linen  in  black 
India  ink,  having  I  lie  several  measurements  made  thereon,  and 
preiiared  uiion  one  of  the  following  scales: 

(a)  If  the  land  proposed  to  be  transfei'rcd  or  dealt  with  is 
of  less  area  than  one  acre,  then  the  map  or  plan  shall 
bo  on  a  scale  not  less  than  one  inch  to  two  chains; 

(h)  If  tlie  land  is  of  greater  area  than  one  acre,  but  not 
exceeding  five  acres,  then  the  map  or  plan  shall  bo  on 
a  scale  not  less  than  one  inch  to  five  chains; 

(c)  If  the  Jand  is  of  greater  area  than  five  acres,  but  not 
exceeding  eighty  acres,  then  the  map  or  plan  shall  be 
on  a  scale  not  less  than  one  inch  to  ten  chains. 

(2)  The  plan  shall  be  signed  by  t  he  owner  and  certified  by 
the  Alberta  land  surveyor  who  made  the  survey  represented  by 
such  plan  in  form  CC  in  the  schedule  to  this  Act,  and  the 
signature  of  both  owner  and  surveyor  shall  be  witnessed  and 
attested  in  the  manner  hereinafter  provided  for  the  attestation 
of  all  instruments. 

(3)  The  plan  .shall  show  all  the  original  boundaries  of  the 
section,  settlement  lot  or  surveyed  i:)arcol  of  land  of  which  the 
land  desired  to  be  dealt  with  is  a  part,  with  all  angular  and 
linear  measuremcntsthcreofand  all  information  as  to  theoriginal 
monuments  found  on  the  ground  which  arc  necessary  to  establish 
the  true  position  of  such  boundaries;  provided,  however,  that  if, 
in  the  opinion  of  the  surveyor  to  the  land  titles  office,  it  is  not 
necessary  to  show  all  the  said  original  boundaries  in  order  to 
clearly  determine  the  accurate  position  of  the  land  desired  to 
be  dealt  with,  it  shall  be  sufficient  to  .show  only  such  information 
in  regard  to  said  boundaries  as  he  may  determine  to  be  necessary. 

(4)  If  the  owner  neglects  or  refuses  to  comply  with  the 
requirements  aforesaid  the  registrar  shall  not  proceed  with  the 
registration  of  the  transfer  or  other  instrument  until  the  require¬ 
ments  arc  complied  with. 

(5)  Any  plan  which  has  been  ])repared  in  accordance  with 
the  provisions  of  any  Act  of  the  Parliament  of  Canada  from  time 
to  time  known  as  The  Railway  Act  or  of  any  other  Act  of  the 
Parlianaent  of  Canada,  and  which  has  been  lodged  or  filed  with 
the  registrar  under  or  in  accordance  with  the  said  provisions, 
.shall  bc  dealt  with  and  recognized  by  him  in  so  far  as  it  is  capable 
of  being  dealt  with  and  recognized,  as  if  it  had  been  prepared  and 
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filed  or  registered  under  and  in  accordfuico  witli  tiio  provisions  of 
tills  Act. 

(0_)  Any  ni.ap  or  jilan  attested  liy  the  signature  of  tlio 
superintendent  general  of  Indian  affains  or  his  deputy  and 
certified  by  a  Dominion  land  surveyor  to  be  a  true  eoiiy  of  a 
plan  of  survey  lodged  or  filed  in  the  department  of  Indian 
ivffiiirs,  of  lands  described  as  ‘‘Indian  Lands”  in  the  Act  of  the 
Parliament  of  Canada  knoivn  as  The  Indian  Act,  shall  be  dealt 
with  and  recognized  in  accordance  with  the  provisions  of  this 
section  by  the  registrar  of  the  land  registration  district  in  which 
the  said  lands  are  situated  when  the  .said  map  or  jilan  has  been 
lodged  or  filed  with  him,  notwithst.anding  that  The  Indian  Act 
does  not  expressly  authorize  the  said  map  or  plan  to  bo  so 
lodged  or  filed.  1911-12,  c.  4,  §  15  (12). 

63a.  All  railway  corporations  shall  deposit  with  the  registrar 
of  the  land  registration  district  witliin  which  such  lands  arc 
situated  plans  in  duplicate  of  the  land  required  for  their  right 
of  way  and  station  grounds,  or  for  any  other  railway  purpose, 
before  being  granted  certificates  of  title  therefor,  and  such  plan 
shall  be  in  accordance  with  the  following  provisions : 

(a)  The  plan  shall  be  made  on  tracing  linen  in  black  India 
ink  and  vermilion  red,  and  certified  by  a  Dominion 
land  surveyor  in  the  form  HH  or  by  an  Alberta  land 
surveyor  in  the  form  CC,  in  the  schedule  to  this  Act, 
according  as  the  land  dealt  with  is  Dominion  or  pat¬ 
ented  land,  and  the  signature  of  such  surveyor  shall  be 
duly  witnessed  and  attested  in  the  manner  provided  for 
the  attestation  of  instruments  to  be  registered  under 
this  Act; 

(5)  The  area  taken  from  each  quarter  section,  settlement 
lot,  or  parcel  of  land,  as  the  case  may  be,  shall  be  shown 
on  the  plan; 

(c)  The  original  boundaries  of  sections,  settlement  lots 
and  parcels  of  land,  together  with  the  information  as  to 
monuments  on  which  the  position  of  such  lines  was 
determined  by  the  surveyor  on  the  ground,  shall  be 
shown  oii  the  plan;  and  a  sufficient  number  of  angular 
and  linear  measurements  to  define  the  limits  of  the  land 
taken  for  the  right  of  way  of  such  railway  and  to  show 
their  connection  with  each  such  original  boundary  shall 
also  be  shown; 

(d)  The  land  required  for  right  of  way  shall  be  defined  on 
the  ground  by  iron  posts  placed  on  the  southerly  or 
westerly  limit  thereof,  and  such  posts  shall  be  placed  at 
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c'vci’y  (^liMiigt’  of  (liivcfion  of  siiid  iiniif  iiiul  at  tlio 
intoi'Mcalion  of  said  limit  witli  tlio  soutlicriy  or  woHiorly 
botindary  of  oaali  road  allowaiujo  or,  wlicro  tlicro  is  no 
road  allowanco,  of  oacli  soction,  sottlomout  lot  or  otiior 
Hurvoyod  parcel,  wlionevor  for  any  reason  it  is  not 
possible  to  place  such  jjosts  on  tlie  soul  berly  or  westerly 
limit  of  a  right  of  way  they  sliall  l)o  placed  on  the 
norllua'ly  or  easterly  limit  thereof,  and  tlus  ])lan  shall 
show  the  location  of  these  posts  and,  in  tla;  case  of 
those  ])laced  on  section,  setilemetit  lot  or  other  land 
boundaries,  the  distanc(i  measured  along  such  boun¬ 
dary,  from  such  jiosts  to  the  nearest  monument  or  post 
on  such  boundary; 

(c)  When  the  location  of  the  railway  is  through  land 
which  has  Ix'cn  sulxlivicled  and  of  which  a  ])Iau  has 
been  registered  niuler  section  124  of  this  Act,  the  rail¬ 
way  plan  must  show  distinctly,  as  to  all  allotments 
taken  in  whole  or  in  jjart  for  the  right  of  way  or  station 
grounds  or  for  any  other  railway  purpose,  the  lines 
of  such  allotments  according  to  such  registered  ])lan, 
and  a  sidlicient  number  of  angular  and  linear  measure¬ 
ments  to  show  the  location  and  connection  of  the  jnirt 
required  by  the  railway  with  the  external  boundaries  of 
each  allotment; 

(/)  The  plan  shall  show  the  land  required  for  right  of 
way,  station  grounds,  or  other  railway  purposes 
colored  red; 

({/)  Notwithsliinding  anything  in  this  section  the  registrar 
may  acceirt  transfers  of  land  for  right  of  way  and  station 
grounds  rciferring  to  any  plan  prepared  jn-ior  to  the 
first  day  of  January,  19il,  and  signed  by  a  Dominion 
land  surveyor,  or  prc'pared  subsequently  to  the  said 
first  day  of  January,  1911,  and  signed  by  an  Alberta 
land  surveyor,  filed  in  his  office  on  or  before  the  first  day 
of  March,  1912,  pursuant  to  The  Railway  Act  of  Canada, 
or  The  Railway  Act,  being  chapter  8  of  the  Statutes 
of  Alberta,  1907,  if  in  his  opinion  the  lands  to  be 
transferred  arc  clearly  and  sufficiently  defined  and  the 
centre  line  properly  tied  into  the  land  boundaries  of  the 
section  or  other  parcel  of  land,  and  all  information  and 
measurements  necessary  to  locate  the  said  lands  upon 
the  ground  are  shown  upon  the  said  plan.  Added 
1911-12,  c.  4,  §  15  (13). 
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64.  Wlioii  liny  Imul  for  wliioli  ii  coriinc/itc  of  tiiJo  Ims  boon 
Ri'antod  in  intoiidod  to  bo  loa.sod  or  doirii.sod  for  /i  Jifo  or  livoa, 
or  for  a  lorin  of  more  tlian  Miroo  yoarn,  tlio  ovviaa'  shall  oxoouto 
a  loaso  in  ilio  form  K  in  llio  soliodulo  to  this  Aot,  and  ovory 
such  instrinn(nit  shall,  for  description  of  tho  land  intondod  to 
be  dealt  with,  refer  to  the  certillcato  of  title  of  tho  land,  or 
shall  give  such  other  description  as  is  necessary  to  identify 
the  land;  and  a  right  for  the  lessee  to  jairchase  the  land  therein 
described  may  be  stipulated  in  the  instrument;  and  in  case 
the  lessee  piiys  the  purchase  money  stiinilated,  and  otlierwisc 
observes  his  covenants  expressed  and  implied  in  the  instru¬ 
ment,  the  lessor  shall  be  bound  to  execute  a  transfer  to  such 
lessee  of  the  land,  and  to  perforin  all  necessary  acts  by  this 
Act  prescribed  for  the  jiurpose  of  transferring  tlic  land  to  the 
purcliaser: 

Provided  always  that  no  such  lease  of  mortgaged  or  incum¬ 
bered  land  shall  be  valid  and  binding  against  tho  mortgagee 
or  incumbranccc  unless  the  mortgagee  or  incumbrancee  lias 
consented  to  the  lease  ])rior  to  the  same  being  registered,  or 
subsequently  adopts  the  same. 

66.  In  every  such  lease,  unless  a  contrary  intention  appears 
therein,  there  shall  be  implied  the  following  covenants  by  the 
le.s.see,  that  is  to  .say: 

(а)  That  lie  will  paj'  the  rent  thereby  reserved  at  the 
times  therein  mentioned,  and  all  rates  and  taxes 
which  may  be  payable  in  respect  of  the  demised  land 
during  the  continuance  of  tlic  lease; 

(б)  That  he  will  at  all  times  during  the  continuance  of 
the  lease  kee])  and  at  the  termination  thereof  yield 
up  tho  demised  land  in  good  and  tcnantable  repair, 
accidents  and  damage  to  buildings  from  fire,  storm 
and  tempest  or  other  casualty  and  reasonable  wear 
and  tear  excepted. 

66.  In  every  such  lease  unless  a  different  intention  appears 
therein  there  .shall  also  be  implied  the  following  powers  in  the 
lessor,  th.at  is  to  say: 

(a)  That  he  may,  by  himself  or  his  agents,  enter  upon 
the  demised  lands  and  vicrv  the  state  of  repair  thereof, 
and  may  serve  upon  tho  lessee,  or  leave  at  his  last 
or  usual  place  of  abode,  or  upon  the  demised  land, 
a  notice  in  rvriting  of  any  defect,  requiring  him  Avithin 
a  reasonable  time,  to  be  therein  mentioned,  to  repair 
the  same,  in  so  far  as  tho  tenant  is  bound  to  do  so; 
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(6)  Thai  ill  ca.io  (he  rciii  or  any  pari  iliorcof  in  in  iirroar 
for  ilu'  Hiiawj  of  iwo  calciular  iiioiiiliM,  or  in  oaHC  (lofauli 
in  iiiiidc  in  ilic  rnlfilnicni  of  any  aovonaiii,  wlioihcr 
fxpnwcil  or  inipliad  in  hiicIi  loaMo,  on^  ilio  pari  of 
lilt'  lessee,  and  is  eoiil  imied  for  ilie  space  of  iwo  calendar 
uioiitlis,  or  in  case  ilio  rei'iairs  recjiiired  by  such  notice, 
ns  aforesaid,  arc  not  conipleiod  within  (lie  time  therein 
spccilied,  the  lessor  may  enter  upon  and  take  jiosHession 
of  the  demised  land. 

67.  In  any  such  case  the  roRistrar,  uiion  proof  to  ids  .satis¬ 
faction  of  .awful  re-entry  ami  recovery  of  posse, ssion  by  a 
lessor,  or  his  transferee  by  a  legal  iiroceeding,  shall  make  a 
memorandum  of  the  same  upon  the  certitieate  of  title  and 
upon  the  duplicate  thereof  when  presented  to  him  for  that 
purpose,  and  (he  estate  of  the  lessee  jn  sueh  land  shall  there¬ 
upon  delermine,  but  without  releasing  the  lessee  from  his 
liability  in  Z'esiicct  of  the  broach  of  any  covenant  in  the  lease, 
ex]5resscd  or  implied,  and  the  registrar  shall  cancel  the  lease 
if  delivered  up  to  him  for  that  purpose. 

68.  Whenever  in  any  lease  made  under  this  Act  the  forms 
of  words  in  column  one  of  the  form  L  in  the  schedule  to  this 
Act,  and  distinguished  by  any  number  therein,  arc  used  the 
lease  shall  be  taken  to  have  the  same  effect  and  be  construed 
as  if  there  had  been  inserted  therein  the  form  of  words  con¬ 
tained  in  column  two  of  the  said  form  and  distinguished  by 
the  same  number;  and  every  such  form  shall  be  deemed  a 
covenant  by  the  covenantor  with  the  covenantee  and  his  .trans¬ 
ferees,  binding  the  former  and  his  heirs,  executors,  adminis¬ 
trators  and  transferees;  but  it  shall  not  be  necessary  in  any 
such  lease  to  insert  any  such  number;  and  there  may  Ize  intro¬ 
duced  into  or  annexed  to  any  of  the  forms  in  the  first  column 
any  expressed  exceptions  from  the  same,  or  expressed  quali¬ 
fications  thereof  respectively,  and  the  like  exceptions  or  quali¬ 
fications  shall  be  taken  to  be  made  from  or  in  corresponding 
forms  in  the  second  column. 

69.  Whenever  any  lease  or  demise  which  is  required  to  be 
registered  by  this  Act  is  intended  to  be  surrendered  and  the 
surrender  thereof  is  effected  otherwise  than  through  the  opera¬ 
tion  of  a  surrender  in  law,  upon  the  production  of  the  surrender 
in  the  form  M  in  the  sclicdulc  to  this  Act  to  the  registrar  he 
shall  make  a  memorandum  of  the  surrender  upon  the  certificate 
of  title  in  the  register  and  upon  the  duplicate  certificate;  and 
when  the  memorandum  has  been  so  made  the  estate  or  interest 
of  the  lessee  in  the  land  shall  vest  in  the  lessor  or  in  the  person 
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in  whom,  liiiviiif);  rcgai’t!  to  iiilorvonltiK  (.'ii'oiimsIiuKiofi,  if  nny, 
tho  liuid  would  liiivo  vcHlod  if  the  Icuhc  had  Jiovci'  boon  oxoculod: 

Pi'ovidod  iliai  no  loaHo  subjooi  lo  mortgapio  or  inoumbranco 
sliall  bo  .surrondorod  without  tho  oonsont  of  tlio  raortgngoo 
or  inctimbranooo. 
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60.  Whonoyor  any  land  for  whioh  a  oortifioato  of  title  lias 
boon  granted  is  intonded  to  bo  charged  or  made  security  in 
favor  of  any  mortgagee,  the  mortgagor  sliall  execute  a  mort¬ 
gage  in  form  N  in  the  schedule  to  this  Act,  or  to  tho  like  effect; 
and  whenever  any  such  land  is  intended  to  be  charged  with 
or  made  security  for  the  payment  of  an  annuity,  rent  charge 
or  sum  of  money,  in  favor  of  any  incumbrancec,  tho  incum¬ 
brancer  shall  execute  an  incumbrance  in  the  form  0  in  the 
schedule  to  this  Act,  or  to  the  like  effect;  and  every  such  instru¬ 
ment  shall  contain  an  accurate  statement  of  the  estate  or 
interest  intended  to  be  mortgaged  or  incumbered,  and  shall, 
for  description  of  tho  land  intonded  to  be  dealt  with,  refer 
to  tho  certificate  of  title  on  which  the  estate  or  interest  is  hold 
or  shall  give  such  other  description  as  is  necessary  to  identify 
the  land;  and  a  memorandum  of  the  mortgage  or  incumbrance 
shall  be  made  upon  the  certificate  of  title  in  the  register  and 
upon  the  duiilicato  certilicatc.  As  amended  1911-12,  c.  4, 
§  15  (14). 

(2)  Provided  that  there  may  bo  filed  in  tho  office  of  the 
registrar  any  mortgage  or  other  incumbrance  created  by  any 
person  rightfully  in  possession  of  land  i)rior  to  the  issue  of 
tho  grant  from  tho  Crown  or  prior  to  the  issue  of  the  trans¬ 
fer  from  the  Hudson’s  Bay  Company  or  from  any  company 
entitled  to  a  grant  of  such  lands  from  the  Crown  or  to  which 
letters  patent  from  the  Crown  for  such  mortgaged  lands  have 
alreatly  issued,  if  there  is  produced  to  and  left  with  tho  regis¬ 
trar  witli  the  mortgage  an  affidavit  made  by  the  mortgagor 
in  the  form  P  in  tho  schedule  to  this  Act,  and  also  in  the  case 
of  lands  mortgaged  prior  to  the  issue  or  transfer  from  the 
Hudson’s  Bay  Company  or  other  company  as  aforesaid  a 
certificate  from  tho  land  commissioner  or  other  proper  officer 
of  the  company  that  the  purchase  price  of  such  mortgaged 
lands  has  been  jiaid  and  that  the  mortgagor  is  entitled  to  a 
transfer  in  fee  simple  therefor  from  such  company;  and  the 
registrar  shall,  on  registering  the  grant  of  lands  so  mortgaged, 
enter  in  tho  register  and  indorse  upon  tho  duplicate  certificate 
of  title  before  issuing  it  a  memorandum  of  the  mortgage  or 
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iiicuinbraiKic;  iiiid  uiioii  so  oiitcrcd  Uic  or  iiicum- 

bnuioi;  sliidl  bo  iis  valid  as  if  iiiado  siibsociiioiit;  (o  tlio  issue 
of  tli(^  fiirant  or  (o  (lio  issue  of  ilio  transfer  from  the  Hudson’s 
liay  Company  or  from  any  oompany  entitled  to  a  Knmt  of  sucli 
lands  fi'om  (  lu;  (frown  or  to  wliicdi  lot  tors  ])fit(!nt  from  tlio  Crown 
for  suelf'lands  may  liavo  issued,  as  the  case  inay  bo;  and  if 
more  tlian  one  morlf’af’o  or  inoumla'aneo  are  lilod  they  sludl 
be  reKistered  in  tlio  order  of  time  in  wliieli  they  liavo  lioon 
filed  in  tlio  said  oiliee. 

(.‘f)  Provided,  however,  that  nothiiifi;  in  this  Aet  contained 
shall  entitle  a  settler,  who  lais  entered  for  a  homestead,  or 
homestead  and  pre-emption  under  the  provisions  contained 
in  77/c  Dominion,  Landn  Ad,  to  mortf>;aj>;c  the  land  entered  for 
by  him  as  a  homestead  or  pre-emption  prior  to  issue  of  a  patimt 
to  him  therefor;  it  beinfi;  hereby  declared  that  notwithstandinfi; 
anything  contained  in  this  Act  such  mortgage  is  in  the  nature 
of  an  assignment  or  transfer  which  is  jirohibitcd  by  the  said 
Act.  As  amended  l!)l)!),  c.  4,  S  11  (1). 

61.  A  mortgage  or  incumbrance  under  this  Act  shall  liave 
effect  as  security  but  shall  not  operate  as  a  transfer  of  the 
land  thereby  charged. 

62.  Proceedings  to  enforce  jiayment  of  moneys  secured  by 
mortgage  or  incumbrance,  or  to  enforce  the  observance  of  the 
covenants,  agreements,  stipulations  or  conditions  contained  in 
any  mortgage  or  incumbrance,  or  for  the  .sale  of  the  lands 
mortgaged  or  incumbered,  or  to  foreclose  the  estate,  interest 
or  claim  of  any  person  in  or  u])on  the  land  mortgaged  or 
incumbered,  as  also  proceedings  to  I'edeem  or  discharge  any 
land  from  any  such  mortgage  or  incumbrance,  shall  be  had 
and  taken  in  the  Supreme  Court  of  the  Northwe.st Territories 
or  any  court  hereafter  constituted  e.xcrcising  within  the  prov¬ 
ince  the  jurisdiction,  jiowers  and  authority  at  the  date  of  the 
passing  of  this  Act  e.xcrcised  therein  by  the  Supreme  Court  of 
the  Northwest  Territories  under  the  practice  and  procedure 
of  the  said  court. 

63.  Upon  the  production  of  any  mortgage  or  incumbrance 
having  indorsed  thereon  or  attached  thereto  a  receipt  or 
acknowledgment  in  the  form  I  in  the  schedule  to  this  Act, 
signed  by  the  mortgagee  or  incumbrancee,  or  where  it  is 
stated  in  the  mortgage  or  incumbrance  that  the  money  has 
been  advanced  on  joint  account  by  the  surviving  mortgagee 
or  incumbrancee  and  proved  by  the  affidavit  of  an  atte.sting 
witness,  discharging  the  whole  or  any  part  of  the  land  com- 
pri.sed  in  such  instrument  from  the  whole  or  any  part  of  the 
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priiuiipiil  sum  Of  iiimuity  secured  lliereljy,  or  upon  proof  being 
made  lo  (he  satisi'actioii  of  a  judge  of  lias  j)ayuiciit  of  all  or 
parl^  of  lh(!  nioiKfys  due  on  any  niorlgago  or  incuinbranco, 
and  llu'  producl-ion  fo  ilio  regislu’ar  of  a  eortificato_  signed  by 
tJi(‘ judge  to  tliai,  effect,  or  upon  the  production  of  a  receipt 
or  acknowledgment  in  thc!  said  form  1,  accompanied  by 
evidence  satisfactory  to  tlio  registrar  of  tJie  loss  or  destruction  of 
the  mortgage  or  incumbrance  the  registrar  shall  thereupon 
make  an  entry  on  the  certifieaie  of  title  noting  that  such 
mortgage  or  incumbrance  is  discharged,  wholly  or  i)artially,  or 
that  part  of  the  land  is  discharged,  as  aforesaid,  as  the  case 
requires;  and  upon  such  entry  being  so  made  the  land  or  the 
estate  or  interest  in  the  land  or  the  portion  of  the  land  mentioned 
or  referred  to  in  such  indorsement  as  aforesaid  sliall  cease  to  be 
subject  to  or  liable  for  such  principal  surn  or  annuity,  or,  as  tiu; 
case  may  be,  for  the  part  thereof  mentioned  in  sucii  entry  as 
discharged.  As  amended  1911-12,  c.  4,  §  15  (15). 

64.  Uj)on  proof  of  the  death  of  the  annuitant,  or  of  the 
occurrence  of  (he  event  or  circumstance  upon  which  in  accord¬ 
ance  with  the  provisions  of  any  incumbrance  the  annuity 
or  sum  of  money  thereby  secured  ceases  to  ])o  payable,  and 
upon  proof  that  all  arrears  of  the  said  annuity  and  interest 
or  money  have  been  paid,  satisfied,  or  discharged,  the  registrar 
shall,  upon  the  order  of  a  judge,  make  a  memorandum  upon 
I  he  certificate  of  title  in  the  regiister  that  such  annuity  or  sum 
of  money  is  satisfied  and  discharged  and  shall  cancel  such 
instrument,  and  upon  such  memorandum  being  made  the 
land  .shall  cease  to  bo  subject  to  or  liable  for  such  annuity 
or  sura  of  money,  and  the  registrar  shall  in  any  or  either  such 
case  as  aforesaid  indorse  on  the  duplicate  certificate  of  title 
a  similar  memorandum  whenever  such  duplicate  certificate 
of  title  is  presented  to  him  for  that  purpose. 

65.  If  any  mortgagor  becomes  entitled  to  pay  off  the  mort¬ 
gage  money,  and  the  registered  mortgagee  is  absent  from 
the  province  and  there  is  no  person  authorized  by  registered 
power  of  attorney  to  give  a  receipt  to  the  mortgagor  for  the 
mortgage  money  after  the  date  appointed  for  the  redemption 
of  any  mortgage,  the  judge  on  application  to  him  and  proof 
of  the;  facts  and  of  the  amount  due  for  principal  and  interest 
upon  the  mortgage  may  direct  the  payment  into  a  chartered 
bank  having  a  Imanch  or  agency  in  the  district,  or  if  not  in 
the  district  in  the  province,  of  the  mortgage  money,  with 
all  arrears  of  interest  then  due  thereon,  to  the  credit  of  the 
mortgagee  or  other  person  entitled  thereto;  and  thereupon  the 
interc.st  upon  the  mortgage  shall  cease  to  run  or  accrue. 
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(2)  'I’lio  pi'OHcniiiUoii  of  Uio  jiulgo’s 

order  iiiid  of  iliu  reeeipf,  of  (he  maimger  or  iigoiil;  of  tlio  bank 
for  the  (unouiit  of  (lie  .said  mortgage  money  ami  intereat  make 
a  raemorandiim  upon  tlie  eertilicate  of  title  in  the  register 
discliarging  sticli  morlgage,  .stating  the  day,  liour  and  minute 
on  ■which  such  memorandum  is  made. 

(3)  Such  memorandum  shall  be  a  -valid  discharge  of  tlie 
mortgage. 

(•1)  The  registrar  shall,  wlicn  such  order  and  receipt  are 
presented  to  him,  send  a  notice  of  the  fact  to  the  mortgagee 
by  letter  addressed  by  mail  to  his  last  known  place  of  abode. 

(f))  The  registrar  shall  indorse  on  the  dupiicatc  cortiticate  of 
title  and  also  on  the  mortgage  whenever  those  instruments 
arc  produced  to  him  the  several  particulars  to  bo  indorsed 
upon  each  of  such  inslrumcnts  re.spcctivcly. 

(6)  After  j)aymcnt  as  .aforesaid  of  any  mortgage  money  and 
interest  the  mortgagee  entitled  thereto  shall  not  recover  any 
further  sum  in  re.spect  of  such  mortgage  than  the  amount  so 
paid. 

66,  Mortgages,  incumbrances  and  leases  of  land  for  which 
a  certificate  of  title  h.as  been  granted  may  be  transferred  by  a 
transfer  executed  in  the  form  Q  in  the  schedule  to  this  Act, 
and  the  transfer  shall  be  registered  in  the  same  manner  as 
mortgages,  incumbrances  and  leases  are  registered;  and 
transferees  shall  have  priority  according  to  the  time  of 
registration, 

(2)  Any  mor(gage('  may  (ransfcjr  a  part  of  the  sum  secured 
by  the  mortgage  by  a  transfer  executed’  in  the  form  R  in  the 
schedule  to  this  Act,  and  the  part  so  transferred  shall  con¬ 
tinue  to  be  secured  by  the  mortgage  and  may  be  given  priority 
over  the  remaining  part  or  may  be  deferred  or  may  continue 
to  rank  equ.ally  with  it  under  the  security  of  the  original  mort¬ 
gage,  as  stated  in  the  transfer;  and  the  registrar  shall  enter 
on  the  certificate  of  title  a  memorandum  of  the  amount  of 
the  mortgage  so  transferred  the  name  of  the  transferee,  and 
how  the  sum  so  transferred  is  to  rank,  and  shall  notify  the 
mortgagor  of  the  facts. 

67.  Upon  the  registration  of  a  transfer  of  any  mortgage, 
incumbrance  or  lease,  the  estate  or  interest  of  the  transferor, 
as  set  forth  in  such  instrument,  with  all  the  rights,  powers 
and  privileges  thereto  belonging  or  appertaining,  shall  pass 
to  the  transferee,  and  such  transferee  shall  thereupon  become 
subject  to  and  liable  for  all  and  every  the  same  requirements 
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and  liabilities  to  which  ho  would  have  boon  subject  and  liable 
if  named  in  such  instrument. 

68.  By  virtue  of  every  such  transfer  the  right  to  sue  upon 
any  mortgage  or  other  instrument,  and  to  recover  any  debt, 
sum  of  money,  annuity  or  damage  thereunder,  and  all  interest 
at  the  time  of  such  transfer  in  any  such  debt,  sum  of  money, 
annuity  or  damages,  shall  be  transferred  so  as  to  vest  the  same 
in  law  in  the  transferee  thereof : 

Provided  always  that  nothing  herein  contained  .shall  prevent 
the  court  from  giving  effect  to  any  trusts  affecting  the  said 
debt,  sum  of  money,  annuity  or  damages,  in  case  the  said 
transferee  shall  hold  the  same  as  trustee  for  any  other  person. 

69.  In  every  mortgage  there  shall  be  implied  against  the 
mortgagor  remaining  in  possession  a  covenant  that  ho  will 
repair  and  keep  in  repair  all  buildings  or  other  improvements 
erected  and  made  upon  the  land,  and  that  the  mortgagee  may 
at  all  convenient  times  until  the  mortgage  is  redeemed  bo 
at  liberty,  with  or  without  surveyors  or  others,  to  enter  into 
or  upon  the  land  to  view  and  inspect  the  state  of  repair  of  the 
Iniildings  or  improvements. 

70.  Whenever  in  a  mortgage  made  under  tliis  Act  the  form 
of  Avords  in  column  one  of  the  form  S  in  the  said  schedule  to 
this  Act,  and  distinguished  by  any  number  therein  is  used, 
such  mortgage  shall  be  taken  to  have  the  same  effect  and  be 
construed  as  if  there  iiad  been  inserted  therein  the  form  of 
words  contained  in  column  l.wo  of  the  said  form  and  distinguished 
by  the  same  number;  and  every  such  form  shall  be  deemed 
a  covenant  by  the  covenantor  with  the  covenantee  and  his 
transferees,  binding  the  former  and  his  heirs,  executors, 
administrators  and  transferees;  but  it  shall  not  be  necessary 
in  any  sucli  mortgage  to  insert  any  such  number;  .and  there 
may  be  introduced  into  or  annexed  to  any  of  the  forms  in  tht; 
first  column  any  expressed  exceptions  from  the  same  or  ex¬ 
pressed  qualifications  thereof  respectively,  and  the  like  excep¬ 
tions  or  qualifications  .shall  be  taken  to  be  made  from  or  in 
the  corresponding  forms  in  the  .second  column. 

71.  In  every  case  wdierc  land  is  subject  to  a  mortgage  or 
incumbrance  signed  by  the  owner,  the  duplicate  certificate  of 
title  shall  be  deposited  with  fhe  regi.strar  who  shall  retain  the 
same  on  behalf  of  all  persons  interested  in  the  land  mentioned 
in  such  certificate.  The  registrar  .shall  if  desired  furnish  to 
the  owner  of  such  mortgage  or  incumbrance  a  certificate _  of 
charge  in  form  GG  hereto;  and  before  any  in.strunient  dealing 
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.with  or  cliHclmrsint;  ilic  Huid  mortKugc  or  incumbrance  is 
registered,  except  in  tlie  case  provided  for  by  section  65  of 
this  Act,  said  certilicate  of  charge  shall  be  delivered  up  to  the 
■registrar  to  be  cancelled: 

Provided,  however,  that  the  registrar  may  dispense  with 
such  production  upon  satisfactory  evidence  being  produced 
of  the  loss  or  destruction  of  any  such  certificate.  As  amended 
1911-12,  c.  d,  §  15  (16). 

rOWEIlS  OP  ATTOIINEY. 

72.  The  owner  of  any  land  may  authorize  and  appoint  any 
])erson  to  act  for  him  or  on  his  behalf  with  respect  to  the  transfer 
or  other  dealing  with  such  land  or  with  any  part  thereof,  in 
accordance  with  the  provisions  of  this  Act,  by  executing  a 
power  of  attorney  in  the  form  T  in  the  schedule  to  this  Act 
or  as  near  thereto  as  circumstances  permit,  or  in  any  form 
heretofore  in  use  for  the  like  purpose  in  which  the  laml  is  not 
specifically  mentioned  and  described  but  is  mentioned  and 
referred  to  in  general  terms,  any  of  which  forms  of  power  of 
attorney  the  registrar  shall  register,  and  if  the  land  referred 
to  in  any  form  of  power  of  attorney  is  specifically  and  properly 
described,  the  registrar  shall  make  a  memorandum  upon  the 
certificate  of  title  and  upon  the  duplicate  certificate  of  the 
ixarticulars  therein  contained  and  of  the  time  of  its  registration; 
and  until  such  power  of  attorney  in  which  the  land  referred 
to  is  so  specifically  described  is  revoked  in  the  manner  provided 
by  the  next  following  section,  the  right  of  the  owner  to  transfer 
or  to  otherwise  deal  with  the  land  shall  be  suspended: 

Provided  that  the  execution  or  registration  of  a  general 
power  of  attorney  shall  not  in  any  way  affect  the  right  of  the 
owner  to  transfer  or  otherwise  deal  with  his  land. 

73.  Any  such  power  of  attorney  may  be  revoked  by  a  revo¬ 
cation  in  the  form  U  in  the  schedule  to  this  Act;  and  the 
registrar  shall  not  give  effect  to  any  transfer  or  other  instru¬ 
ment  signed  pursuant  to  such  power  of  attorney  after  the 
registration  of  a  revocation  of  such  power. 

74.  Wherever  the  owner  of  any  land  for  which  a  certificate 
of  title  has  been  granted  dies  such  land  shall  subject  to  the  provi¬ 
sions  of  this  Act  vest  in  the  personal  representative  of  the 
deceased  owner. 

(2)  Such  personal  representative  shall  before  dealing  with 
such  land  make  application  in  writing  (executed  by  himself  or 
his  solicitor)  to  the  registrar  to  be  registered  as  owner  and  shall 
produce  to  and  leave  with  the  registrar  the  duplicate  certificate 
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of  title  for  tlic  liinds  in  respect  of  which  the  application  is  made 
and  probate  of  the  will  of  the  deceased  owner,  or  letters  of 
administration,  or  the  order  of  court  authorizing  him  to  adminis¬ 
ter  the  estate  of  the  deceased  owner  or  a  notarial  copy  of  the 
will  of  the  deceased  made  in  notarial  or  authentic  form, 
executed  within  the  Province  of  Quebec,  the  original  of  which  is 
filed  in  any  notarial  office,  or  a  duly  certified  copy  of  the  said 
probate,  letters  of  administration  or  order,  as  the  case  may  be; 
for  the  purpose  of  this  Act  the  probate  of  a  will  granted  by  the 
proper  court  of  any  province  of  the  Dominion  of  Canada,  or 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  an 
excmjfiification  thereof,  shall  be  sufficient,  if  the  same  shall 
have  been  rescaled  with  the  seal  of  the  court  in  the  province 
of  Alberta  having  jurisdiction  in  such  matters. 

(3)  The  registrar  shall  thereupon  enter  upon  the  said 
certificate  of  title  and  upon  the  duplicate  thereof  a  memorial 
of  the  application  for  transmission,  the  date  of  the  probate, 
letters  of  administration,  order  of  the  court  or  notarial  will, 
the  date  and  hour  of  the  production  to  him  of  the  same  and 
such  other  particulars  as  he  may  deem  necessary  and  shall  also 
note  the  fact  of  registration  by  the  usual  memorandum  under 
his  hand  on  the  said  probate,  letters  of  administration,  order  or 
notarial  will. 

(4)  Upon  such  memorandum  being  made  the  executor  or 
administrator,  as  the  case  may  be,  shall  be  deemed  to  be  the 
owner  of  the  land  and  the  registrar  shall  cancel  the  said  certificate 
of  title  in  the  name  of  the  deceased  owner,  and  grant  to  the 
executor  or  administrator  aforesaid,  as  such,  a  new  certificate  of 
title  and  issue  to  him  a  duplicate  certificate. 

(5)  The  title  of  the  executor  or  administrator  to  the  lands 
shall  relate  back  and  take  effect  from  the  date  of  the  death  of 
the  deceased  owner. 

(6)  If  the  certificate  of  title  for  the  land  has  not  been 
granted  to  the  deceased  owner  the  personal  representatives 
before  being  entitled  to  be  registered  under  this  section  shall 
bring  the  land  under  this  Act  in  the  ordinary  way.  1911-12, 
c.  4,  §  15  (17). 

76.  Whenever  any  mortgage,  ineumbrance  or  lease  affecting 
land,  for  which  a  certificate  of  title  has  been  granted,  is  trans¬ 
mitted  in  consequence  of  the  will  or  intestacy  of  the  owner 
thereof,  the  probate  of  the  will  of  the  deceased  owner,  or  letters 
of  administration,  or  the  order  of  the  court  authorizing  a 
person  as  aforesaid  to  administer  the  estate  of  the  deceased 
owner  or  a  notarial  copy  of  the  will  of  the  deceased  made  in  a 
notarial  or  authentic  form,  executed  within  the  Province  of 
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Quobf'f,  the  original  of  wliicli  is  (iloci  in  any  notarial  office,  or 
an  office  copy  of  the  said  probate,  letters  of  administration, 
or  order,  as  the  case  inaj'  be,  ac(;ompanicd  by  an  application 
in  writing  from  the  executor  or  administrator,  or  such  other 
person  as  aforesaid,  claiming  to  be  registered  as  owner  in  respect 
of  such  estate  or  interest,  shall  be  produced  to  and  left  with  the 
registrar,  who  shall  thereupon  make  a  memorandum  upon 
the  certificate  of  title  and  upon  the  duplicate  thereof  of  the 
date  of  the  will  and  of  the  probate,  or  of  the  letters  of  adminis¬ 
tration,  or  order  of  the  court  as  aforesaid,  the  date,  hour  and 
minute  of  the  protiuction  of  the  same  to  him,  with  such  other 
particulars  as  he  deems  necessary.  As  amended  1911-12, 
c.  4,  §  15  (18). 

(2)  Upon  such  memorandum  being  made,  the  executor,  or 
administrator,  or  such  other  person,  as  the  case  may  be,  shall 
be  deemed  to  be  the  owner  of  the  mortgage,  incumbrance  or 
lease;  and  the  regi.strar  shall  note  the  fact  of  the  registration 
by  memorandum  under  his  h.and  on  the  letters  of  adminis¬ 
tration,  probate  or  order  as  aforesaid. 

76.  Any  person  registered  in  place  of  a  deceased  owner 
shall  hold  the  land  in  respect  of  which  he  is  registered  upon 
the  trusts  and  for  the  purposes  to  which  the  same  is  applicable 
by  this  Act  or  by  law,  and  subject  to  any  tru.sts  and  equities 
upon  which  the  deceased  owner  held  the  same;  but  for  the 
purpose  of  any  registered  dealings  with  such  land  he  shall 
be  deemed  to  be  the  absolute  and  beneficial  owner  thereof. 

(2)  Any  person  beneficially  interested  in  any  such  land 
may  apply  to  a  court  or  judge  having  jurisdiction  to  have 
the  same  taken  out  of  the  hands  of  the  trustee  having  charge 
by  law  of  such  land  and  transferred  to  some  other  person  or 
persons;  and  the  court  or  judge,  upon  reasonable  cause  being 
shown,  shall  name  some  suitable  person  or  persons  as  owner 
of  the  land;  and  upon  the  pcr.son  or  iiersons  so  n.amcd  accepting 
the  ownership  and  giving  approved  security  for  the  due  fulfil¬ 
ment  of  the  trusts,  tlie  court  or  a  judge  may  order  the  registrar 
to  cancel  the  certificate  of  title  to  the  trustee,  and  to  grant  a 
new  certificate  of  title  to  the  person  or  persons  so  named. 

(3)  The  registrar,  upon  the  production  of  the  order,  shall 
cancel  the  certificate  of  title  to  the  trustee  after  making  thereon 
and  upon  the  duplicate  thereof  a  memorandum  of  the  appoint¬ 
ment  by  order  of  the  court  or  judge  of  such  person  or  persons 
as  owners,  and  shall  grant  a  new  certificate  of  title  to  such  new 
trustee  and  issue  to  him  a  duiilicate  certificate  of  title. 
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77.  Tlic!  .shorin',  or  any  duly  qualified  oflioor,  after  the  de¬ 
livery  to  him  of  any  execution  or  other  writ  affecting  land, 
if  a  copy  of  .such  writ  lias  not  already  been  delivered  or  trans¬ 
mitted  to  the  registrar,  shall,  on  payment  to  him  of  fifty  cents 
by  tlie  execution  creditor  named  therein,  jirovided  that  said 
writ  is  in  force,  forthwith  deliver  or  transmit  iiy  registered 
letter  to  the  registrar  a  copy  of  the  writ  and  of  all  indorsements 
thereon  certified  under  his  hand  and  .seal  of  office,  if  any;  and 
no  land  shal.  be  bound  by  any  such  writ  until  the  receipt  by 
the  registrar  for  the  registration  disti'icl.  in  which  such  land  is 
situated  of  a  copy  thereof,  either  prior  to  th's  Act,  under  the 
law  then  in  force  or  sub.serjuent  hereto;  but  from  and  after  the 
receipt  by  him  of  such  copy  no  ecrlificate  of  title  shall  be 
granted  and  no  transfer,  mortgage,  incumbrance,  lea.se  or 
other  instrument  executed  by  the  execution  debtor  of  such 
land  shall  be  effectual  except  subject  to  the  riglits  of  the  execu¬ 
tion  creditor  under  the  Avrit  Avhile  the  .same  i.s  legally  in  force; 
and  the  registrar  on  granting  a  cei'tificate  of  title  and  on 
registering  any  transfer,  mortgage',  or  other  instrument 
executed  by  the  delilor  affecting  such  land,  shall  by  mcino- 
randa  uiion  the  certificate  of  title  in  the  register  and  on 
the  duplicate  issued  by  him  express  that  such  certificate, 
transfer,  mortgage,  or  other  instrument  is  subject  to  .such 
rights: 

Provided  that  every  writ  or  renewal  thereof  shall  cease  to 
bind  or  affect  land  at  the  expiration  of  two  years  from  the 
date  of  the  receipt  thereof  by  the  registrar  of  the  district  in 
which  the  land  is  .situated  unle.ss  before  the  expiration  of  such 
period  of  tAvo  years  a  rcncAval  of  such  \A-rit  is  filed  Avith  the 
registrar  in  the  same  manner  as  the  original  is  required  to  be 
filed  Avith  him; 

Provided  further  that  all  Avi-its  of  execution  or  renewals 
thereof  nOAV  in  the  hands  of  the  i-egi.strars  of  land  registration 
districts  under  any  huv  heretofore  in  force  relating  to  title 
to  real  jn’opcrty  shall  bo  and  be  taken  to  have  been  effectual 
to  bind  or  affect  the  land  only  during  the  period  of  tAVO  years 
from  the  date  of  such  Avrit  or  rencAA-al  thereof. 

(2)  The  registrar  shall  keep  a  book  in  convenient  form  in 
Avhich  shall  bo  entered  according  to  the  dates  Avhen  respectively 
received  a  record  of  all  copies  of  Avrits  received  by  him  from 
the  sheriff  or  other  officer  as  aforesaid  AA'hother  .so  received 
prior  to  this  Act  or  subsequent  thereto;  and  such  book  shall 
1)0  kept  indexed  shoAA'ing  in  alphabetical  order  the  names 
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of  tho  ponsoiiH  whoso  ImiuIh  nro  iirfcetocl  _  by  siK.'li  writs  with 
the  clay  and  liour  and  minute  of  siicli  receipt. 

78.  Upon  (he  satisfaction  or  witlidrawid  from  liis  Iiands 
of  any  writ,  tlie  .slieriff  or  otlier  didy  quidified  oflieer  sliall 
on  payment,  to  liim  of  fifty  cents  forthwith  transmit  to  tlie 
registrar  a  certificate  under  iiis  official  seal,  if  any,  to_  tliat 
effect,  and  upon  the  jiroduction  and  delivery  to  the  registrar 
of  such  (lertificate,  or  of  a  judge’s  order,  sliowing  tlie  expiration, 
satisfaction  or  witlidrawal  of  tlie  writ  as  against  tbe  whole 
or  any  jiortion  of  tlie  land  .so  liound,  the  registrar  shall  make 
a  niemoraiidum  upon  the  cert.ificate  of  title  to  that  effect  if 
the  land  has  been  brought  under  the  provisions  of  this  Act, 
and,  if  not,  upon  or  opposite  to  the  entry  of  the  writ  in  the 
book  to  be  kept  under  the  provisions  of  the  next  preceding 
section;  and  thenceforth  su(!ii  land  or  portion  of  land  shall 
be  deemed  to  fie  absolutely  released  and  discharged  from  the 
writ.  As  amended  1909,  c.  d,  §  J1  (2). 

stieiuff’s  H.'Vnns. 

79.  No  sale  by  a  sheriff  or  other  officer  as  aforesaid,  under 
process  of  law,  of  any  land  for  which  a  certificate  of  title  lias 
Ijeen  granted  shall  be  of  any  effect  until  tho  same  has  been 
confirmed  by  the  court  or  a  judge;  but  when  any  such  land 
is  sold  under  the  process  of  law,  the  registrar,  upon  the  pro¬ 
duction  to  him  of  tlie  transfer  of  the  .same  in  the  form  V  in 
the  scfiedule  to  this  Act,  with  jiroof  of  the  due  execution  thereof, 
and  witfi  an  order  of  the  confirmation  of  such  sale  indorsed 
u]3on  the  transfer  or  attached  thereto,  shall  after  the  expiration 
of  four  weeks  after  receiving  the  same  register  the  transfer, 
cancel  the  existing  certificate  of  title  wholly,  or  in  part  if  less 
than  the  whole  of  the  land  comprised  therein  be  sold,  grant 
a  certificate  of  title  to  the  transferee,  and  issue  to  him  a  duj)licate 
certificate  in  the  prescrilied  form,  unless  such  registration 
is  in  tlie  meantime  stayed  by  llie  order  of  the  court  or  judge, 
and  in  such  case  tho  n-gistration  shall  not  be  made  except 
according  to  the  order  and  direction  of  the  said  court  or  judge. 

80.  A  transfer  of  such  land  so  sold  under  proce.ss  of  law 
or  for  arrears  of  taxes  as  liereinaftor  provided  shall  be  registered 
within  a  period  of  two  months  of  the  date  of  the  order  of 
confirmation,  unless  in  the  meantime  this  period  be  extended 
by  order  filed  with  the  registrm-  of  the  court  or  a  judge;  and 
shall  cease  to  be  valid  as  against  the  owner  of  the  land  so  sold 
and  any  person  or  persons  claiming  by,  from  or  through  him, 
if  not  registered  within  that  pcriocl,  or  within  the  time  fixed 
by  such  order 
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81.  Tlic  appliofitlon  for  coiinrination  of  a  sale  of  .such  land 
so  rnaxlo  under  any  proce.ss  of  law  may  bo  made  by  the  sheriff 
or  other  officer  making  the  sale  or  by  any  ]ie_rson  interested 
in  the  sale,  on  notice  to  the  owner,  unless  the  judge  to  whom 
the  application  is  made  di.spcnses  with  such  notice;  and  if  the 
sale  is  confirmed  the  costs  of  confirmation  shall  bo  borne  and 
paid  out  of  the  purchase  money,  or  as  the  judge  directs;  but 
in  case  the  sale  is  not  confirmed  the  purchase  money  paid 
by  him  shall  be  refunded  to  the  i)urchasor;  and  the  judge  may 
make  such  order  as  io  the  costs  of  all  parties  to  the  sale  and  of 
the  application  for  its  confirmation  as  he  thinks  jtist. 

SALE  FOn  TAXES, 

82.  When  any  land  for  which  a  certificate  of  title  has  been 
granted  is  sold  for  taxes  the  purchaser  may  at  any  time  after 
the  sale  lodge  a  caveat  against  the  transfer  of  the  land;  and 
upon  the  completion  of  the  time  allowed  by  law  for  redemption 
and  upon  the  production  of  the  transfer  of  the  land  in  the  pre¬ 
scribed  form  for  tax  sales  in  the  form  V  in  the  schedule  to 
this  Act,  with  proof  of  the  duo  execution  tliercof  by  the  proper 
officer  and  a  judge’s  order  confirming  such  sale,  tlie  procedure 
for  obtaining  which  shall  be  the  .same  as  hereinbefore  provided 
in  case  of  a  .sheriff’s  sale,  the  registrar  shall,  after  the  expiration 
of  four  weeks  from  ifie  delivery  to  him  of  the  transfer  and 
judge’s  order  of  confirmation,  regi.stcr  the  transferee  .as  .abso¬ 
lute  owner  of  the  land  so  sold  and  shall  c.ancel  the  certificate 
of  title  in  whole  or  in  part  as  the  case  requires,  grant  a  new 
certific.ate  of  title  to  the  transferee,  and  shall  issue  to  the  pur¬ 
chaser  a  duplic.ate  ccrtific.atc,  unless  the  registration  has  in  the 
meantime  been  stopped  by  order  of  a  judge. 

83.  Upon  production  to  the  registrar  of  a  duplicate  certifi¬ 
cate  of  title  issued  to  a  femalp,  accompanied  with  a  statement 
in  writing  of  her  marriage  giving  the  date  of  such  marriage,  the 
place  where  solemnized,  and  her  husband’s  full  name  with  his 
residence  and  occupation,  verified  by  oath  or  affirmation  and 
the  production  of  a  certific.ate  of  the  marriage  by  the  person 
who  solemnized  the  same,  and  such  further  evidence  as  the 
registrar  may  require,  or  upon  production  to  the  -registrar  of 
such  evidence  as  would  be  sufficient  to  establish  the  marriage 
in  any  court  in  the  province  and  on  an  applic.ation  to  the  registrar 
to  grant  .a  now  certificate  of  title,  he  shall  file  the  same  and  at 
once  cancel  the  existing  certificate  of  title,  as  also  the  duplicate, 
and  shall  make  a  memorandum  of  each  of  the  facts;  and  the 
registrar  shall  thereupon  grant  a  new  certificate  of  title  to  the 
applicant  owner  in  her  newly  acquired  surname  in  which  her 
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husband’s  full  iiumo,  rosidonco  and  ocicupalion  hIiuII  Ijc  Kiveii 
and  shall  issua  l.o  her  a  dupliaalo  cai'lilicaU’.  As  amended 
1911-12,  e.  'I,S  15(19), 

83fl.  Upon  any  .assignmenl  being  made  by  (he  owner  of  any 
land,  morigngo  or  in(nunl)ranc(>  for  (he  benefit  of  his  creditors, 
(he  assignee  oi'  (riistee  of  sueh  owner  may  regisfer  such  assign¬ 
ment  and  may  .at  any  (iine  Ihereaffer  make  an  application  to 
(he  rogisfrar  lo  be  registered  as  owner  of  any  such  land,  mort¬ 
gage,  or_ incumbrance,  and  the  registrar  may,  ])ursuant  lo  such 
application,^  (ransmit  jiny  such  land,  morlgage  or  incumbrance 
(t)  such  aseigiRH'  or  trustee,  who  shall  thereupon  iK'come  tlu! 
owiKir  (liereof  and  shall  b(!  invested  with  all  the  rights  and 
powers  which  the  assignor  was  possessed  of,  and  his  title  .shidl 
relate  back  and  take  effect  as  from  the  date  of  the  assignment; 
but  the  registrar  shall  not,  in  issuing  a  certificate  of  title  to  such 
assignee  or  in  any  entries  he  may  make  regarding  any  such 
transmission,  refer  to  the  fact  that  the  new  ownen'  is  such 
assignee  or  trustee,  or  th.at-  he  holds  any  such  land,  mortgage  or 
incumbrance  for  any  otla'r  than  his  own  absolute  use,  and  for 
the  purpose  of  any  n'gi.stered  dealing  tliercwith  h(‘  shall  lie 
deemed  to  be  tlie  al)solute  owner  thereof.  1909,  c.  o,  §  9. 


84.  Any  lu-rson  claiming  to  be  interested  under  any  will, 
settlement  or  (rust  deed,  or  any  instrument  of  transfer  or 
transmission  or  under  an  unregistered  instrument  or  under 
an  execution  where  the  execution  creditor  seeks  to  affect  land 
in  which  tlu?  execution  debtor  is  inti'i'estcd  beneficially  but  the 
title  to  which  is  registered  in  the  name  of  some  other  penson 
or  otherwise  howsoever  in  any  land,  mortgage  or  incumbrance, 
inay  cause  to  be  tiled  on  his  behalf  with  the  registrar  a  caveat 
in  form  W  in  the  schedule  to  this  Act  against  the  registration 
of  any  person  as  transferee  or  owner  of,  or  of  any  imstrument 
affecting,  such  estate  or  interest,  unless  such  instrument  be 
('xpressed  lo  be  subject  to  the  claim  of  the  caveator. 

85.  Every  caveat  filed  with  the  registrar  shall  state  the 
name  and  addition  of  the  person  by  whom  or  on  whose  behalf 
the  same  is  filed  and  except  in  the  case  of  a  caveat  filed  by 
the  registrar  as  hereinafter  provided  shall  be  signed  by  the 
caveator,  his  attorney  or  agent  and  shall  state  some  address 
or  place  within  the  iwovincc  iit  which  notices  and  proceedings 
relating  to  such  caveat  or  the  subject  m,attor  thereof  may  be 
served  and  the  nature  of  the  interest  claimed  and  the  grounds 
upon  which  such  claim  is  founded  and  shall  be  supported  by 
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ill!  ndidavU  Unit  in  (Jio  boliof  of  llio  cloponont  Uic  pw'«on  by 
whom  or  on  wIiohc  behalf  the  caveat  m  filed  lias  a  good  valid 
elaiin  in  respect  of  the  land,  morfgage  or  inetimbnineo  intended 
(o  be  allV'Ctcd  by  the  same,  and  that  the  caveat  is  not  filed  for 
(  he  purpose  of  delaying  or  embarrassing  the  applicant,  or  owner, 
or  any  person  claindng  through  him,  which  affiduvil^  or  declara¬ 
tion  may  be  in  the  form  X  in  (he  schedide  to  this  Act.  As 
amended  I!tll-I2,  c,  ■!,  §  1.5  (20), 

86.  Upon  (:h(!  i'(!eeij)t  of  a  eave.'it  the  registrar  shall  enter 
(lie  .same  in  the  day  book  and  shall  make  a  memoranduin 
thereof  upon  the  certificate  of  title  of  the  land  a('fee(ed  by  such 
caveat  and  shall  forthwith  send  a  notic(!  of  (he  caveat  and 
of  the  interest  claimed  thereunder  through  (he  jmst  olliee  or 
o(h(;rwise  to  the  jK'rson  against  whos(!  tide  the  caveat  has  been 
lodged;  but  in  llie  case  of  a  c.aveat  before  registration  of  title 
under  this  Act  the  registrar  shall  on_  receipt  (  hereof  enter  the 
sainc  in  a  book  to  be  kept  by  him  in  which  shall  be  entered 
all  instruments  .nf’f'ecting  land  as  to  which  no  title  has  yet 
issued. 

87.  So  long  as  any  caveat  remains  in  force  the  registrar 
shall  not  register  an  instrument  purporting  to  affect  the  land, 
mortgage  or  incumbi’ance  in  respect  to  which  such  c.ayeat  is 
lodgeci,  unlc.ss  such  instrument  be  expre.s.sed  to  be  subject  to 
the  claim  of  the  caveator. 

88.  The  caveator,  or  in  case  the  caveat  is  signed  by  Ids 
attorney  or  agent,  such  attorney  or  agent  may  by  notice  in 
writing  to  the  registrar  withdraw  his  c.aveat  at  any  time,  .and 
the  registrar  shall  forthwith  give  notice  in  writing  of  such  with¬ 
drawal  by  mail  or  otherwise  to  the  caveatee.  As  amended 
ltd  1-12,  c.  4,  §  15  (21). 

89.  Except  in  the  ca.se  of  a  caveat  lodged  by  the  registrar, 
as  hereinafter  provided,  every  c.aveat  lodged  against  any  land, 
mortg.age  or  incumbrance  shall  be  deemed  to  have  lapsed 
after  the  expiration  of  sixty  d.ays  after  notice,  proved  to  the 
satisfaction  of  the  registrar,  has  been  cither  served  .as  process 
i.s  usually  served  or  sent  by  registered  mail  in  the  form  Y 
in  the  schedule  to  this  Aet  or  to  like  effect  to  the  c.aveator 
at  or  to  the  address  stated  in  the  caveat  to  take  proceedings  in 
court  on  his  c.ave.at,  unle.ss  before  the  expiration  of  the  said 
period  of  sixty  days  the  caveator  takes  proceedings  in  court 
l)y  originating  summons  subject  to  the  provisions  of  The  Judi¬ 
cature  Ordinance  of  the  Northwest  Territories,  or  otherwise, 
to  substanti.ate  the  title,  estate,  interest,  or  lien  claimed  by  his 
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oavcafc  niul  n  jiKlKo’'*^  order  in  Huoh  procoodings  has  been  filed 
with  tlic  regi,str/ir  oontiniiing  sueli  caveat: 

Provided  tliat  tlio  court  or  judge  may  upon  an  c,v  •pitrlc  appli¬ 
cation  shorten  the  said  ])eriod  of  sixty  days  to  such  period  as  ho 
shall  specify  hi  sucli  order,  and  a  cojiy  of  such  order  sliall  be 
served  or  mailed  witli  tlie  notice  in  this  section  rcferrccl  to. 

90.  At  any  time  before  tlie  expiration  of  the  time  limited 
for  procc(!ding  upon  a  caveat  upon  application  to  bo  made 
by  way  of  summons  to  a  judge,  the  judge  for  sufficient  cause 
shown,  and  subject  to  such  conditions  as  may  seem  proper, 
may  extend  the  time  for  proceeding  upon  such  caveat  for  a 
further  period  to  bo  specified  in  the  order  made  upon  sucli 
application. 

91.  In  the  case  of  a  c.avoat  filed,  excc])t  a  caveat  filed  by 
the  registrar  as  lioreinaftcr  provided,  the  ajiplicant  or  owner 
may  at  any  tune  apply  to  tiio  court  or  a  judge  by  originating 
c-'-mmons,  subj(!ct  to  the  provisions  of  The  Judicature  Ordinance 
KJL  tlie  Northwest  Territories,  calling  upon  the  caveator  to 
show  cause  why  such  caveat  sliould  not  be  discharged;  and 
upon  the  hearing  of  such  application  the  said  court  or  judge 
may  make  sucli  order  in  tlie  premises  and  as  to  costs  as  to 
sucli  court  or  judge  m.ay  seem  just. 

92.  In  any  proceedings  in  respect  of  a  caveat  the  court  or 
judge  may  order  that  the  caveator  give  sucli  undertaking  or 
security  as  such  court  or  judge  may  consider  sufficient  to 
indemnify  every  person  against  any  damage  that  may  bo  sus¬ 
tained  by  reason  of  any  disposition  of  the  property  being 
del.aycd,  or  to  answer  the  costs  of  the  cavcatcc,  and  may  direct 
the  registrar  to  delay  registering  any  instrument  dealing  with 
the  land,  mortgage  or  incumbrance  during  such  time  as  the 
order  of  such  court  or  judge  provides,  or  may  direct  the  cave¬ 
ator  to  take  further  proceedings  by  action  or  otherwise  upon 
his  caveat,  or  may  make  such  other  order  as  may  be  just. 

93.  In  any  proceedings  taken  in  consequence  of  the  filing 
of  a  caveat  if  it  be  made  to  appear  to  the  court  or  judge  that 
the  caveator,  or  person  on  whose  bclialf  the  caveat  has  been 
filed  by  the  registrar,  as  liercinaftcr  provided,  claims  an  interest 
in  the  land,  mortgage  or  incumlwance  by  virtue  of  any  contract 
in  writing  for  the  sale  and  purchase  of  such  land,  mortgage  or 
incumbrance,  signed  by  the  vendor  thereof  or  by  his  lawfully 
authorized  agent  or  by  virtue  of  an  assignment  of  such  contract, 
duly  attested  in  the  manner  provided  for  in  sections  102  and 
103  of  this  Act,  and  that  there  has  been  no  default  under 
the  terms  of  such  contract,  or  if  any  default  has  been  made  that 
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such  clofiuilt  has  hcon  cured  before  t  he  rcUirn  of  f  lic  npplicaiioii 
io  the  court  or  judge  then  the  court  or  judge  may,  and  unless 
it  otherwise  appears  to  bo  a  case  in  which  tiie  caveat  should  bo 
removed,  shall  refuse  to  order  the  removal  of  such  caveat. 

(2)  An  assignor  of  such  a  contract  may  apply  to  remove  a 
caveat  filed  by  his  assignee  in  cases  in  which  default  has  boon 
made  under  any  covenant  or  agreement  enttired  into  by  sucli 
assignee. 

94.  Any  person,  other  than  the  registrar,  filing  or  continuing 
any  caveat  without  reasonable  cause  shall  be  liable  to  make 
compensation  to  any  person  who  may  have  sustainc(li.dumagc 
thereby;  and  such  compensation  may  be  recovered  by  action 
if  the  caveator  liavo  withdrawn  sucii  caveat  and  no  proceedings 
have  been  taken  l)y  the  caveator  or  caveatee  as  herein  ])rovidcd, 
but  if  sucli  proceedings  have  been  taken  then  such  compensation 
shall  be  decided  by  the  court  or  judge  in  such  pi'ocecdings 
whether  the  caveat  lias  been  withdrawn  or  not. 

96.  It  shall  not  be  lawful,  except  as  hereafter  monlionod,  for 
the  same  person,  or  for  any  one  on  his  behalf,  to  file  more  than 
one  caveat  in  respect  of  the  same  matter;  but  nothing  herein 
contained  shall  prejudice  the  right  of  the  registrar  to  enter  any 
caveat  under  the  powers  vested  in  him  by  this  Act;  and  a  judge 
may,  if  he  thinks  proper,  upon  application  made  to  him  for 
that  purpose  aiul  upon  such  terms  as  to  costs  or  otherwise  as 
he  may  consider  just,  order  that  a  new  caveat  be  filed,  and 
sueh  order  shall  fix  a  time  within  which  the  caveator  must 
proceed  upon  such  caveat.  As  amended  1911-12,  c.  4,  §  15  (22). 

96.  In  the  ease  of  a  c.aveat  filed  by  the  registrar  as  here¬ 
inafter  provided  the  applicant  or  owner  may  apply  to  the 
court  or  a  judge  by  origin.ating  summons  as  provided  for  by 
The  Judicature  Ordinance  of  Iho  Northwest  Territories  to 
be  served  upon  the  person  on  whose  behalf  such  caveat  has 
been  filed  for  an  order  that  such  caveat  be  withdrawn  or  dis¬ 
charged  ;  and  in  case  such  person  on  whose  behalf  such  caveat 
has  been  filed  is  an  infant,  lunatic  or  person  of  unsound  mind, 
without  guardian  or  committee,  such  court  or  judge  may  by 
an  ex  parte  order  direct  that  sueh  summons  be  served  on  the 
official  guardian,  or  some  other  person  to  bo  named  therein, 
and  may  impose  upon  the  applicant  sueh  terms  as  to  the  costs 
of  such  guardian  or  other  person  appointed  by  such  order  as 
may  seem  just;  and  upon  such  application  such  court  or  judge 
may  make  such  order  in  the  promises,  citiier  dismissing  such 
application,  discharging  or  withdrawing  such  caveat,  or 
directing  any  of  the  parties  to  commence  proceedings  by  action 
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()i‘  otherwise  as  (o  tla'  said  court  or  judge  may  seem  just  and 
proijor. 

97.  llegisti'alioa  hy  way  of  ea\’eat,  wlictlier  by  the  registrar 
or  i)y  any  cavealoi',  siiall  iiav(^  liie  same  effect  as  to  priority 
as  tljc  registration  of  .any  _  instrument  under  tliis  Act,  and 
the  registrar  may  in  his  discretion  allow  the  withdrawal  of 
such  caveat  at  any  linu!  and  tJie  registration  in  lieu  thereof  of 
tlie  instnimenti  under  wliieh  the  person  on  whose  behalf  such 
caveat  was  loilgcal  claims  his  title  or  interest,  provided  such 
instrument  is  an  instrument  that  may  be  registered  under  this 
Act,;  and  if  the  willidrawal  of  such  caveat  !ind  tlu;  registration 
of  such  insininK'iit  are  siinuitaneous,_th('  same  ))riorily  shall 
l)e  preserved  (o  .all  rights  under  the  instrument  .as  the  same 
I'ights  wore  entitled  to  uiKler  the  caveat. 

98.  Any  person  claiming  an  interest  in  any  land,  mortgage 
or  incumbrance,  may  in  lieu  of,  or  after  filing  a  caveat,  iirocced 
by  way  of  action  to  enforce  his  claim. 

99.  Upon  tlie  withdi’.aw.al,  l.apse  or  removal  of  any  c.avx'.at, 
or  upon  the  making  of  iiny  orcka'  by  the  court  or  judge  in  con-- 
iMiction  tln'rewilli,  a.  memorandum  of  such  witlulrawal,  lapse, 
removal  or  order,  as  tlie  case  may  be,  sliall  be  made  by  the 
registrar  upon  the  certificate  of  title  and  upon  the  duplicate 
certificate  thereof.  . 

100.  The  registrar  may  file  a  caveat  on  behalf  of  his  M.ajosty, 
or  on  behalf  of  any  j)crson  who  may  be  under  any  disability, 
to  pi'oliibit  the  transfer  or  dealing  with  any  land  belonging 
or  su])poscd  to  belong  to  the  Crown  or  to  any  such  person, 
/ind  atso  to  pi'ohibit  the  dealing  with  any  land  in  any  ca.se 
in  which  it  sliall  ajipear  to  him  that  an  error  has  been  made 
in  any  certificate  of  title  or  other  instrument,  or  for  tiie  pre¬ 
vention  of  any  fraud  or  improper  dealing. 

101.  Any  contract  in  writing  for  the  sale  and  purchase  of 
any  land,  mortgage  or  incumbrance  shall  notwilh.standing 
anything  to  the  contrary  therein  contained  be  assignable,  and 
any  assignment  of  any  such  contract  shall  operate  according 
to  its  terms  to  transfer  to  the  assignee  thei'ein  mentioned  all 
the  right,  title  and  interest  of  the  assignor  both  .at  law  and  in 
(‘Quity  subject  to  the  conditions  and  stipulations  in  such  .a.ssign- 
ment  contained: 

Provided,  however,  that  nothing  herein  contained  shall 
affect  any  rights  at  law  or  in  equity  of  the  original  vendor  or 
owner  of  the  land,  mortgage  or  incumbrance,  until  notice  in 
writing  of  such  as.signment  has  been  either  sent  to  him  by 
registered  mail  or  served  upon  him  in  the  way  process  is  usually 
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served;  and  the  notice  mentioned  in  section  80  hereof  shall 
be  deemed  to  bo  such  notice, 

(2)  This  section  sliall  apply  to  written  agreements,  or  con¬ 
tracts  in  writing,  for  the  sale  and  purchase  of  any  land,  mort¬ 
gage  or  incumbrance  entered  into  before  ns  well  as  after,  the 
passing  of  this  Act. 

ATTESTATION  OF  INSTRUMENTS. 

102.  Every  instrument  executed  within  the  limits  of  the 
province  other  than  the  notifications  referred  to  in  section  20, 
subsection  0  hereof,  instruments  under  the  seal  of  any  cor¬ 
poration,  caveats,  orders  of  a  court  or  judge,  executions,  or 
certificates  of  any  judicial  proceedings,  attested  as  such, 
requiring  to  be  registered  under  this  Act,  shall  be  witnessed  by 
one  person  who  shall  sign  his  name  to  the  instrument  as  a 
witness,  and  who  shall  appear  before  the  inspector  of  land 
titles  offices  or  the  registrar  or  deputy  registrar  of  the  registra¬ 
tion  district  in  which  the  land  is  situated,  or  before  a  judge, 
stipendiary  magistrate,  notary  public,  commissioner  for  taking 
affidavits,  or  a  justice  of  the  peace  in  or  for  the  province,  and 
make  an  affidavit  in  the  form  Z  in  the  schedule  to  this  Act. 

(2)  Any  document  executed  by  a  corporation,  notwith¬ 
standing  anything  to  the  contrary  in  the  Act,  statute,  charter 
or  memorandum  and  articles  of  association  incorporating 
such  corporation,  shall  for  the  purposes  of  this  Act  be  deemed 
to  be  sufficiently  executed  if  sealed  with  the  corporate  seal 
of  such  corporation  and  countersigned  by  .at  least  one  offiet'r 
of  the  corporation. 

103.  Every  instrument  executed  without  the  limits  of  the 
province,  other  than  grants  from  the  Crown,  Order  in  Council, 
instruments  under  the  seal  of  any  corporation,  or  caveats 
required  to  be  registenxl  under  the  provisions  of  this  Act, 
shall  be  witnessed  by  one  person  who  shall  sign  his  n.ame  to 
the  instrument  as  a  witness,  and  who  sh.all  appear  before  one 
of  the  following  persons  and  make  an  affidavit  in  the  said 
form  Z: 

(n)  If  made  in  any  province  of  Canada,  before  a  judge 
of  any  court  of  record,  any  commissioner  authorized 
to  t.ako  affidavits  in  such  province  for  use  in  any 
court  of  record  in  this  province,  or  before  any  notary 
public  under  his  official  seal.  As  .amended  1907, 
c.  5,  §  19  (2);  or 

(6)  If  made  in  Great  Britain  or  Ireland,  before  a  judge 
of  the  Supreme  Court  of  Judicature  in  England  or 
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Ireland,  or  of  the  Court  of  Scasions  or  of  the  Judiciary 
Court  in  Scotland,  or  a  judge  of  any  of  the  county 
courts  within  liis  county,  or  the  mayor  of  any  city 
or  incorporated  town  under  the  common  seal  of  such 
city  or  town,  or  before  any  commissioner  in  Great 
Britain  or  Ireland,  authorized  to  take  affidavits 
therein  for  use  in  any  court  of  record  in  the  province, 
or  a  notary  public  under  his  official  seal ;  or 

(c)  If  made  in  any  British  colony  or  possession  out  of 
Canada,  before  a  judge  of  any  court  of  record,  the 
mayor  of  any  city  or  incorporated  town  under  the 
common  seal  of  sucli  city  or  town,  or  notary  public 
under  his  official  seal;  or 

(d)  If  made  in  any  foreign  country,  before  the  mayor 
of  any  city  or  incorporated  town,  under  the  common 
seal  of  any  such  city  or  town,  or  before  the  British 
consul,  vice  consul  or  consular  agent  residing  therein, 
or  before  any  judge  of  any  court  of  record  or  a  notary 
public  under  his  official  seal; 

Provided  that  the  court  or  a  judge  may,  upon  being  satis¬ 
fied  of  the  due  execution  of  any  instrument,  whether  such 
instrument  has  been  executed  witliin  or  without  the  limits  of 
the  province,  authorize  the  registration  of  the  same,  notwith¬ 
standing  that  the  proof  of  such  execution  may  be  defective 
under  the  provisions  of  this  or  of  the  next  preceding  section 
hereof. 


BEMEDIAL  PROCEEDINGS, 

Ejectment. 

104.  No  action  of  ejectment  or  other  action  for  the  recovery 
of  any  land  for  which  a  certificate  of  title  has  been  granted 
shall  lie  or  be  sustained  against  the  owner  under  this  Act 
in  respect  thereof,  except  in  any  of  the  following  cases,  that 
is  to  say: 

(fl.)  The  case  of  a  mortgagee  as  against  a  mortgagor  in 
default; 

(b)  The  case  of  an  incumbrancec  as  against  an  incum¬ 
brancer  in  default; 

(c)  The  case  of  a  lessor  as  against  a  lessee  in  default; 

(d)  The  case  of  a  person  deprived  of  any  land  by  fraud 
as  against  the  owner  of  such  land  through  fraud,  or 
as  against  a  person  deriving  title  otherwise  than  as 
a  transferee  bona  fide  for  value,  from  or  through  such 
owner  through  fraud; 
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(c)  The  ease  of  a  person  deprived  of  or  claiming  any 
land  included  in  any  grant  or  certificate  of  title  of 
other  land  by  misdescription  of  such  other  land  or 
of  its  boundaries,  ns  against  the  owner  of  such  other 
land ; 

(/)  The  case  of  an  owner  claiming  under  an  instrument 
of  title  prior  in  date  of  registration  under  this  Act, 
or  under  the  provisions  of  any  law  heretofore  in  force 
in  any  case  in  which  two  or  more  grants,  or  two  or 
more  certificates  of  title,  or  a  grant  and  certificate  of 
title,  arc  registered  under  this  Act  or  under  any  such 
law  in  respect  to  the  same  land. 

(2)  In  any  case,  other  than  as  aforesaid,  the  production  of 
the  certificate  of  title  or  a  certified  copy  thereof  shall  bo  an 
absolute  bar  and  estoppel  to  any  such  action  against  the  person 
named  in  sucli  certificate  of  title  as  owner  or  lessee  of  the  land 
therein  described. 

106.  After  a  certificate  of  title  has  been  granted  therefor 
any  person  deprived  of  any  land  in  consequence  of  fraud  or 
by  the  registration  of  any  other  person  as  owner  of  such  land, 
or  in  consequence  of  any  fraud,  error,  omission,  or  misdescription 
in  any  certificate  of  title  or  in  any  memorandum  thereon  or 
upon  the  duplicate  thereof,  may,  in  any  case  in  which  the  land 
has  been  included  in  two  or  more  grants  from  the  Crown,  bring 
and  prosecute  an  action  at  law  for  the  recovery  of  damages 
against  such  person  as  a  judge  appoints,  and  in  any  other  case 
against  the  person  upon  whose  application  the  erroneous 
registration  was  made,  or  who  acquired  title  to  the  land  in 
question  through  such  fraud,  error,  omission,  or  misdescription: 

Provided  always  that  except  in  the  case  of  fraud  or  error 
occasioned  by  any  omission,  misrepresentation,  or  misde¬ 
scription  in  the  application  of  such  person  to  be  registered 
as  owner  of  such  land,  or  in  any  instrument  executed  by  him, 
such  person  shall,  upon  a  transfer  of  such  land  bona  fide  for 
value,  cease  to  bo  liable  for  the  payment  of  any  damages  which 
but  for  the  transfer  might  have  been  recovered  from  him  under 
the  provisions  hereinbefore  contained,  and  such  damages, 
with  costs,  may  in  such  last  mentioned  case  be  recovered  out 
of  the  assurance  fund  hereinafter  provided  for,  by  action  against 
the  registrar  as  nominal  defendant. 

106.  Nothing  in  this  Act  contained  shall  be  so  interpreted 
as  to  leave  subject  to  action  for  recovery  of  damages  as  afore¬ 
said,  or  to  action  of  ejectment,  or  to  deprivation  of  land  in 
respect  to  which  he  is  registered  as  owner,  any  purchaser  or 
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mortgagee  bona  fide  for  valuable  consideration  of  land  under 
this  Act  on  the  plea  that  his  transferor  or  mortgagor  has  been 
registered  as  owner  through  fraud  or  error  or  has  derived  title 
from  or  through  a  person  registered  as  owner  through  fraud 
or  error,  except  in  the  case  of  misdescription  as  mentioncfl 
in  section  one  hundred  and  four. 

107.  If  the  person  against  whom  the  action  for  damages 
is  directed  to  be  brought  as  aforesaid  is  dead  or  cannot  be 
found  within  the  province,  an  action  for  damages  may  be 
brought  against  the  registrar  as  nominal  defendant  for  the 
purpose  of  recovering  the  amount  of  the  said  damages  and 
costs  against  the  said  assurance  fund;  and  in  any  such  case, 
if  final  judgment  is  recovered  and  also  in  any  case  in  which 
tlamages  are  awarded  in  any  action  as  aforesaid  and  the  sherilf 
makes  a  return  of  nulla  bona  or  certifies  that  any  portion  thereof, 
with  costs  awarded,  cannot  be  recovered  from  such  person, 
the  provincial  treasurer  upon  receipt  of  a  certificate  of  tin; 
judge  before  whom  the  said  action  was  tried  shall  pay  the 
amount  of  such  damages  and  costs  as  arc  awarded  or  tlie 
unrecovered  balance  thereof  as  the  case  may  be  and  shall  charge; 
the  same  to  the  account  of  the  said  assurance  fund. 

108.  Any  person  sustaining  loss  or  damage  through  any 
omission,  mistake,  or  misfeasance  of  the  inspector  of  land  titles 
offices  or  a  registrar,  or  any  of  his  officers  or  clerks,  in  tlu' 
execution  of  their  respective  duties  under  the  provisions  of 
this  Act,  and  any  person  deprived  of  any  land  by  the  registra¬ 
tion  of  any  other  person  as  owner  thereof  or  by  any  error, 
omission  or  misdescription  in  any  certificate  of  title  or  in  any 
memorandum  upon  the  same  or  upon  the  duplicate  certificate 
thereof,  and  who,  by  the  provisions  of  this  Act,  is  barred 
from  bringing  an  action  of  ejectment  or  other  action  for  the 
recovery  of  the  land,  may  in  any  case  in  which  remedy  by 
action  for  recovery  of  damages  hereinbefore  provided  is  barred, 
bring  an  action  against  the  registrar  as  nominal  defendant, 
for  recovery  of  damages;  and  if  the  plaintiff  recovers  final 
judgment  against  such  nominal  defendant  the  judge  before 
whom  such  action  is  tried  shall  certify  to  the  fact  of  such  judg¬ 
ment  and  the  amount  of  the  damages  and  costs  recovered  and 
the  provincial  treasurer  shall  pay  the  amount  thereof  to  the 
person  entitled  on  production  of  an  exemplification  or  certified 
copy  of  the  judgment  rendered  and  shall  charge  the  same  to 
the  account  of  the  said  assurance  fund: 

Provided  always  that  notice  in  -writing  of  every  such  action, 
and  the  cause  thereof,  shall  be  served  upon  the  attorney  general, 
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iiiul.albo  uiioii  tho  rogi.slrur,  ill.  loa.st  throe  ciilondar  months 
before  the  commeneement  of  such  action. 

109.  If  in  any  such  action  judgment  is  given  in  favor  of 
the  nominal  defendant,  or  the  plaintiff  discontinues  or  becomes 
nonsuited,  tlie  plaintiff  shall  be  liable  to  pay  the  full  costs  of 
defondjng  tho  iiction;  and  the  same  when  t.axed  sliall  be 
levied  in  the  name  of  the  nominal  defendant  by  the  like  process 
of  execution  its  in  ordinary  civil  cases. 

110.  No  action  for  recovery  of  damages  sustiiined  through 
deprivation  of  land  shall  lie  or  be  sustained  against  the  registr.ar 
or  against  the  assurance  fund  aforesaid  unless  tho  same  is 
commenced  within  the  period  of  six  years  from  the  date  of  such 
deprivation : 

Provided,  nevertheless,  that  any  person  under  the  disability 
of  infancy,  lunacy  or  unsoundness  of  mind  m.ay  bring  the 
action  within  six  years  from  the  date  on  which  tlie  disability 
ceased;  and  the  plaintiff  in  the  action  within  six  years  from 
the  date  on  which  such  disability  ceased,  and  the  plaintiff  in 
any  such  action  at  whatever  time  it  is  brought,  and  the  plaintiff 
in  any  action  for  the  recovery  of  land  shall  be  nonsuited  in  an.y 
case  in  which  it  appears  to  the  satisfaction  of  the  judge  before 
whom  such  action  is  tried  that  tho  plaintiff  or  tho  person  through 
or  under  whom  he  claims  title  had  notice  by  personal  service 
or  otherwise  was  aware  of  such  delay  and  wilfully  or  collusively 
omitted  to  lodge  a  caveat  or  allowed  tho  caveat  to  lapse. 

111.  Whenever  any  amount  has  been  paid  out  of  the  said 
assurance  fund  on  account  of  any  person  the  amount  may 
be  recovered  from  him,  or  if  dead,  from  the  estate  of  such 
person,  by  action  against  his  personal  representatives,  in  the 
name  of  the  registrar;  and  a  certificate  signed  by  the  provincial 
treasurer  of  the  payment  out  of  the  said  assurance  fund  shall 
bo  sufficient  proof  of  such  debt;  and  whenever  any  amount 
has  been  paid  out  of  the  assurance  fund  aforesaid  on  account 
of  any  person  who  has  absconded  or  who  cannot  be  found 
within  the  province  and  has  left  any  real  or  personal  estate 
within  the  same,  a  judge  upon  the  application  of  the  registrar 
and  upon  tho  production  of  a  certificate  signed  by  the  provincial 
treasurer  that  the  amount  has  been  paid  in  satisfaction  of  a 
judgment  against  the  registrar  as  nominal  defendant,  and 
proof  of  service  of  the  writ  in  any  of  the  modes  provided  by  the 
ordinary  procedure  in  the  province,  may  allow  the  registrar 
to  sign  judgment  against  such  person  forthwith  for  the  amount 
so  paid  out  of  the  said  assurance  fund,  together  with  the  costs 
of  the  application;  and  such  judgment  shall  be  final,  subject 


594 


CANADIAN  'rollUENS  SYSTEM 


only  to  the  riglit  (o  liavo  wticli  jiulgmoiit  opened  ii]),  iw  may  l)o 
provided  in  relation  to  ordinary  procedure  in  the  province, 
in  cases  of  judgment  by  default,  and  i.he  judgment  shall  bo 
signed  in  like  manner  as  a  final  judgment  by  default  in  an 
adverse  suit  and  execution  may  issue  immediately;  and  if  the 
person  has  not  left  real  or  personal  estate  within  the  province; 
sufficient  to  satisfy  tlie  amount  for  which  execution  has  issued 
as  aforesaid,  the  registrar  may  recover  such  amount,  or  the; 
unrccovcrcd  balance  thereof,  l)y  information  against  such 
person  at  any  time  thereafter  in  tlie  Supreme  Court  of  the 
Northwest  Territories  or  such  other  court  as  may  hereafter  be 
constituted,  exorcising  within  the  province  the  jurisdiction, 
powers  and  authority  at  the  date  of  the  passing  of  this  Act 
exercised  therein  l.)y  the  Supreme  Court  of  the  Northwest 
Territories,  at  the  suit  of  the  attorney  general. 

112.  If  any  person  is  dissatisfied  with  any  act,  omission, 
refusal,  decision,  direction  or  order  of  a  registrar  such  person 
may  require  the  registrar  to  set  forth,  in  writing  under  his 
hand,  the  grounds  of  sucli  act,  omission,  refusal,  decision, 
direction  or  order,  and  sucli  person  may  then  apply  to  a 
judge  of  the  Supreme  Court  of  Alberta  by  petition,  setting  forth 
the  grounds  of  his  dissatisfaction;  and  the  judge,  having  caused 
the  registrar  to  be  served  with  a  copy  of  tlie  ]3ctition,  shall 
have  jurisdiction  to  hear  the  said  petition  and  to  make  such 
order  in  the  premises  and  as  to  the  costs  of  the  parties  appearing 
upon  the  petition  as  the  circumstances  of  tla;  ease  require.  As 
anamded  1908,  c.  20,  §  15. 

113.  Wheiu'ver  a  (luc  stiou  .'irises  witli  regard  to  the  perform¬ 
ance  of  any  duty  or  the  exercise  of  any  function  by  this  Act 
conferred  or  imposed  upon  a  registrar,  or  whenever  in  the 
exercise  of  any  duty  of  a  registrar  a  question  arises  as  to  the 
true  construction  or  legal  validity  or  effect  of  any  instrument, 
or  as  to  the  ])ersons  entitled,  or  as  to  tlie  extent  or  nature  of 
the  estate,  right  or  interest,  power  or  authority  of  any  iierson 
or  class  of  persons,  or  as  to  the  mode  in  which  any  entry  or 
memorandum  ought  to  be  made  in  the  day  book,  or  register, 
or  upon  any  certificate  of  title  or  duplicate  thereof,  or  as  to 
any  doubtful  or  uncertain  right  or  interest  stated  or  claimed 
to  be  dealt  with  by  the  registrar,  he  may  refer  the  same  in 
the  form  AA  in  the  schedule  to  this  Act  to  a  judge  of  the  Supremo 
Court  of  Alberta  who  may  allow  any  of  the  parties  interested 
to  appear  before  him  and  summon  any  other  of  such  persons 
to  appear  and  show  cause,  cither  })crsonally  or  by  counsel, 
attorney-at-law  or  advocate,  in  relation  thereto;  and  the  judge 
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liaviiiK  regard  to  the  persons  appearing  before  him,  whether 
summoned  or  not,_  shall  decide  the  question  or  direct  any 
proceedings  to  be  instituted  for  that  purpose  and  direct  the 
particular  form  of  entry  or  memorandum  to  bo  made  as  under 
the  circumstances  appears  to  be  just.  As  amended  1(108,  c.  20, 
§15. 


114.  If  it  appears  to  the  satisfaction  of  a  registrar  that  any 
duplicate  certificate  or  other  instrument  has  boon  issued  in 
error  or  contains  any  misdescription  of  land  or  boundaries, 
or  that  any  entry,  memorandum  or  indorsement  has_  been 
made  in  error  on  or  omitted  from  any  duplicate  certificate 
or  other  instrument,  or  that  any  such  duplicate  certificate, 
instrument,  entry,  memorandum  or  indorsement  has  been 
fraudulently  or  wrongfully  obtained,  or  that  any  such  duplicate 
certificate  or  instrument  is  fraudulently  or  wrongfully  retained, 
or  if  under  any  of  the  provisions  of  this  Act  the  registrar  requires 
a  duplicate  certificate  for  the  purpose  of  making  any  memo¬ 
randum  thereon  or  for  the  purpose  of  wholly  or  partially 
cancelling  the  same,  he  may  by  written  demand,  in  the  form 
BB  in  the  schedule  to  this  Act,  to  be  served  upon  such  person 
or  to  be  mailed  to  his  last  known  post  office  address  within  the 
province,  require  the  person  to  whom  such  duplicate  certificate 
or  instrument  has  been  so  issued  or  by  whom  it  has  been  so 
obtained  or  is  retained,  to  deliver  up  the  same  for  the  purpose 
of  being  cancelled,  corrected  or  completed  as  the  case  requires; 
and  in  case  such  person  refuses  or  neglects  to  comply  with 
such  requisition,  or  cannot  be  found,  the  registrar  may  apply  to 
a  judge  to  issue  a  summons  for  such  person  to  appear  before 
him  and  show  cause  why  such  duplicate  certificate  or  other 
instrument  should  not  be  delivered  up  to  be  cancelled,  corrected 
or  completed  as  aforesaid,  and  if  such  person,  when  served 
personally  or  in  the  mode  directed  in  .such  summons  with  the 
summons,  neglects  or  refuses  to  attend  before  the  judge  at  the 
time  therein  appointed  the  judge  may  issue  a  warrant  authoriz¬ 
ing  and  directing  the  person  so  summoned  to  be  apprehended 
and  brought  before  the  said  judge  for  examination. 

(2)  If  it  appears  to  the  satisfaction  of  the  registrar  that  anj' 
duplicate  certificate  of  title  or  other  instrument  has  been  issued 
in  error  or  contains  any  misdescription,  or  that  any  entrj’' 
or  indorsement  has  been  made  in  error  on  any  certificate  of  title 
or  other  instrument,  or  that  any  such  certificate,  instrument, 
entry  or  indorsement  was  fraudulently  or  wrongfully  obtained, 
he  may,  whether  such  certificate  or  instrument  is  in  liis  custody 
or  has  been  produced  to  him  in  answer  to  a  demand,  so  far  as 
practicable  without  prejudicing  rights  conferred  for  value. 
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cnncol  or  correct  uiiy  err(jr  iu  sucli  ccrti(i(!iit{'_  of  title  or  otlior 
instrument,  or  iu  any  ('iit  iy  made  tliorcon  or  in  any  memorial, 
cortilieate,  excmplilication  or  copy  of  any  instrument  made  in  or 
issued  from  tiie  land  titles  odice,  and  may  supply  entries  to  he 
made : 

Provided  always  that  in  the  correction  of  any  such  ('rror  he 
shall  not  erase  or  nuider  illegible  the  original  words,  and  he  shall 
affix  the  d.'ite  uiimi  which  such  correction  m'us  made  or  (.‘nt-ry 
supplied.  Itin-l'i,  c.  ■!,  §  15  (23). 

(3)  Every  certilicate  of  title  so  corrected,  and  ev(a'y  entry  so 
corrected  or  •<uiii)lied,  shall  have  the  like  validity  and  effect  a,s  if 
such  error  hrd  not  Ircen  made  or  such  entrv  omitted.  191 1-12, 
c.  4,ii  1.-M‘23j. 

116.  Ui.on  the  appearance  before  a  judge  of  any  person 
summoned  or  l)rought  up  by  virtue  of  a  warrant  as  aforesaid 
the  judge  may  examine  such  jK'rson  ui.'on  oath  and  in  case  it 
apjiears  right  so  to  do  may  order  such  person  to  deliver  up 
the  duiilicatc  certificate  or  other  in.strumenl  as  aforesaid;  and 
upon  I'efusal  or  neglect  by  such  i)erson  to  deliver  up  the  same, 
pursuant  to  the  orcler,  or  to  be  put  under  oath,  or  to  be  examined, 
or  to  answer  any  (luestion  touching  tin;  matter  aft('r  being 
sworn,  may  commit  such  peivon  to  the  nearest  common  jail 
for  any  ]5criod  not  exceeding  six  months,  unless  the  duplicate 
certificate  or  other  instrument  is  sooner  delivered  up  or  sufli- 
cient  exj)lanalion  is  made  why  the  same  cannot  be  done,  and 
in  such  case,  or  in  ease  .such  person  h.as  absconded  ,'o  that 
suininons  cannot  be  served  upon  him  as  hereinbefore  directed, 
or  in  case  a  period  of  three  months  from  the  time  of  mailing 
the  .said  dcnnmd  to  such  i)('rson  has  elapsed  without  the  dupli- 
cijte  certilicate  or  other  instrument  having  been  returned  to 
the  registrar,  the  judge  ra.ay  direct  th.e  registrar  to  cancel  or 
correct  or  complete  the  duplicate  certificate  or  other  instrument 
in  his  possession  or  any  mcmor.'uuhim  thereon  relating  to  the 
laud  and  to  substitute  and  issue  if  necessary  a  duplicate  cer¬ 
tificate  or  otlier  instrument  or  make  such  memorandum  as  the 
circumstanci's  of  the  case  recpiire,  :ind  the  registrar  shall  obey 
such  ordci-.  As  amended  1909,  c.  4,  §  11  (3). 

116.  In  any  proceeding  resix  cting  land  or  in  respect  o'"  any 
transaction  or  contract  n>lating  thereto,  cu'  in  respect  of  an}' 
instrument,  caveat,  memorandum  or  entry  affecting  land,  the 
judge  by  decree  or  order  may  direct  the  registrar  to  cancel, 
correct,  substitute,  or  issue  any  duplicate  certificate,  or  make 
any  memorandum  or  entry  thereon  or  on  the  cei'tificate  of 
title  and  otherwise  to  do  every  act  necessary  to  give  effect  to 
the  decree  or  order. 
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ASSUIUNCK  FUND  AND  FIOICS. 

117.  Before  tlic  registrar  sluill  perform  any  duty  to  be  by 
him  performed  under  any  of  the  provisions  of  tliis  Ai  t  ho  shall, 
(‘xcept  as  licrcin  otherwise  provided,  demand  and  receive 
(he  proper  fees  or  fee  tlierefor  ns  fixed  and  settled  by  tariff 
mntle  from  time  to  time  by  the  Lieutenant  Governor  in  Council; 
and  demand  and  receive  for  the  assurance  fund  upon  every 
absolute  transfer  of  land  a  ter  the  issue  of  the  first  certificate 
of  title  therefor,  where  the  land  mus  not  incuml)ered  at  the 
time  of  legistcring  the  grant,  one-fifth  of  one  i)er  cent,  of 
tlic  value  of  the  land  trans  erred  if  such  value  amounts  to 
or  is  less  tlian  five  thousand  dolhars,  and  one-tenth  of  one  per 
cent,  on  tlic  additional  value,  when  such  value  exceeds  five 
(housand  dollar-;  and  upon  every  subsc<iiiont  transfer  he  shall 
demand  and  receive  upon  the  increase  of  value  since  the  grant¬ 
ing  of  the  last  certificate  of  title  one-fifth  of  one  per  cent,  if 
the  increase  is  not  more  than  five  thousand  dollars,  and  one- 
tenth  of  one  per  cent,  on  any  excc.ss  over  such  five  thousand 
dollars. 

(2)  The  value  shall  be  ascertained  by  the  oath  or  affirma- 
ion  of  the  applicant,  owner  or  person  acquiring  such  land,  or  of 
such  other  jierson  as  the  registrar  believes  to  be  acquainted 
with  the  value  of  the  land  and  whose  oath  or  affirmation  the 
registrar  is  willing  to  accept;  and  if  the  registrar  is  not  satisfied 
as  to  the  correctness  of  the  value  .so  sworn  to  or  affirmed  he 
may  require  such  applicant,  owner  or  person  acquiring  the 
land  to  produce  a  certificate  of  the  value,  under  the  hand  of  a 
sworn  valuator  appointed  by  a  judge,  which  certificate  shall 
be  received  as  conclusive  evidence  of  the  value  for  the  purpose 
aforesaid. 

118.  Each  registrar  .shall  keep  a  correct  account  of  all  suras 
(jf  money  received  by  him  in  accordance  with  the  provisions 
of  thi-  Act  and  shall  pay  the  same  to  the  provincial  treasurer 
at  such  times  and  in  such  manner  as  directed  by  the  Lieutenant 
Governor  in  Council. 

119.  The  government  of  the  province  may  accept  and 
receive  from  the  government  of  Canada  or  from  the  Governor 
in  Council  of  Canada  such  portion  of  the  assurance  fund  formed 
under  the  Act  of  the  Parliament  of  Canada  known  as  The 
Territories  Real  Property  Act  and  continued  as  the  assurance 
fund  by  the  Act  of  the  Parliament  of  Canada  known  as  The 
Land  Titles  Act  ISO4,  as  the  said  goveimmcnt  of  Canada  or 
Governor  in  Council  of  Canada  may  assign,  transfer  or  pay 
over  to  the  government  of  the  province  and  for  the  purpose 
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of  carrying  ilic  provi.sioiis  of  tliiH  section  into  orfoolllioLiouicnant 
Governor  in  Coimcil  may  by  order  provide  for  tlu;  adjusting 
of  all  questions  arising  between  tiio  government  of  liie  i)rovince 
and  tiic  government  of  Canada  in  connection  witii  tiic  assign¬ 
ment,  transfer  or  payment  over  of  such  portion  of  tiie  said 
assurance  fund  as  aforesaid  including  tlie  giving  or  (!xecuting 
on  behalf  of  tlie  ])rovinec  all  such  contracts  of  indemnity  or 
otherwise  as  may  be  found  necessary  or  expedient. 

120.  The  assurance  fund  herein  provided  for  shall  bo  form('d 
by  the  provincial  treasurer  from  the  amounts  paid  to  and 
received  by  him  for  that  purpose  by  and  from  the  registrars 
.as  hereinbefore  provided  and  by  investing  the  same  together 
with  .all  interest  and  profits  accrued  thereon  from  time  to 
time  in  securities  a]iproved  of  by  the  Lieutenant  Governor 
in  Council : 

Provided  that  the  said  assurance  fund  may  be  invested 
in  securities  or  obligations  of  the  Province  of  Alberta.  As 
amended  1909,  c.  5,  §  9. 

(2)  When  the  said  fund  shall  have  reached  the  sum  of 
875,000  any  sum  in  excess  of  said  amount  may,  by  direction  of 
the  Lieutenant  Governor  in  Council,  from  time  to  time  be 
transferred  to  and  form  part  of  the  consolidated  revenue  fund 
of  the  province.  1911-12,  c.  4,  §  15  (24). 

121.  The  assurance  fund  shall  not  under  any  ciriaimstances 
be  liable  for  compensation  for  any  loss,  damage  or  dejnavation 
occasioned  by  the  breach  by  any  owner  of  any  trust,  whether 
expressed,  implied  or  constructive;  nor  in  any  case  in  which 
the  same  land  has  been  included  in  two  or  more  grants  from 
the  Crown;  nor  shall  the  assurance  fund  be  liable  in  any  case 
in  which  loss,  damage  or  deprivation  has  been  occasioned 
by  any  land  being  included  in  the  same  certificate  of  title  with 
other  land,  through  misdescription  of  the  boundaries  or  parcels 
of  any  Land,  unless  in  the  case  last  aforcs.aid  it  is  proved  that 
the  person  liaide  for  compensation  and  damages  is  dead  or 
has  absconded  from  the  province  or  has  been  adjudged  insolvent, 
or  the  sheriff  has  certified  that  he  is  not  able  to  realize  the 
full  amount  and  costs  awarded  in  any  action  for  such  com¬ 
pensation;  and  the  said  fund  sh.all  be  liable  for  such  amounts 
only  as  the  sheriff  fails  to  recover  from  the  person  liable  as 
aforesaid. 

122.  Upon  the  application  of  an  owner  of  several  parcels 
of  land  held  under  separate  certificates  of  title,  or  under  one 
certificate  of  title,  and  the  delivery  up  of  the  duplicate  certifi¬ 
cates  therefor  to  him,  the  registrar  may  cancel  the  existing 
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cci’Uficaio  or  tau'tificnlCH  of  tiMo  Knintocl,  tiw  also  tho  duplicate 
cortifjeates  wo  delivered  up,  and  n'raiit  to  tlu!  owner  a  siuKlo 
cortilieato  of  title  for  all  the  parcels  of  kind,  or  several  certifi¬ 
cates  of  title  each  applying  to  one  or  more  of  the  ])arcols,  in 
accordance  with  tlio  apjdication;  upon  which  certificates  of  title 
respectively  shall  )jo  entered  a  memorandum  of  each  and  every 
incunibrance,  lien,  cluirKo,  mortgage  or  other  instrument 
afTecting  such  parcel  or  jiarcols  of  land,  sotting  forth  the  occasion 
of  the  cancellation  and  referring  to  the  certificate  of  title  so 
granted;  and  thereupon  the  regisl-rar  shall  issue  to  t  he  applicant 
one  or  more  duplicate  certificates  ns  the  case  rerpiircs: 

Provided  tliat  no  one  certificate  issued  to  any  person  under 
this  section  shall  include  or  refer  to  a  greater  area  than  six 
hundred  and  forty  acres  of  land. 

123.  Upon  production  to  the  registrar  of  satisfactory  proof 
by  statutory  declaration  by  the  person  to  whom  a  duplicate 
certificate  has  been  issued  or  by  some  one  having  knowledge 
of  the  facts,  of  the  accidental  loss  or  destruction  of  the  duplicate 
certificate  so  issued,  the  registrar,  having  in  the  newspaper 
published  nearest  1o  the  land  described  in  the  register,  or  if 
more  newspapers  tlian  one  arc  published  in  the  same  locality 
then  in  one  of  such  newspapers,  and  in  a  conspicuous  place 
in  the  land  titles  oflice  for  four  weeks,  published  a  notice  of 
his  intention  to  do  so,  may,  having  entered  in  the  register 
the  facts  as  proven,  issue  a  fresh  duplicate  certificate  in  lieu 
of  the  one  so  lost  or  destroyed,  noting  upon  the  same  why  it 
is  so  issued : 

Provided  that  the  publication  of  such  notice  in  a  newspaper 
as  above  provided,  or  of  any  notice,  may  be  dispensed  with  if 
the  registrar  is  satisfied  as  to  the  loss  or  destruction  of  the 
duplicate  certificate  so  issued  and  that  notice  of  the  issue  of 
another  duplicate  certificate  in  lieu  of  such  lost  or  destroyed 
certificate  in  a  newspaper  or  otherwise  is  unnecessary. 

124.  (1)  Any  owner  subdividing  land,  for  which  a  certificate 
of  title  has  been  granted,  for  the  purpose  of  selling  or  conveying 
the  same  in  allotments  sliall  deposit  with  the  registrar  a  plan  in 
triplicate,  on  tracing  linen  not  exceeding  twenty-nine  inches  in 
width,  of  the  land  on  a  scale  of  not  less  than  one  inch  to  every 
four  chains,  and  the  scale  shall  be  marked  on  the  plan;  the  plan 
shall  be  a  fair  specimen  of  draughtsmanship,  to  the  satisfaction 
of  the  examiner  of  surveys,  and  shall  not  be  accepted  if  any 
part  of  the  lettering  thereon  has  been  done  by  means  of  rubber 
stamps  or  machine  printing;  the  plan  shall  show  in  black  India 
ink  the  boundaries,  numbers  and  other  distinguishing  marks 
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of  the  lots  hiid  out  thereby,  and  shall  show  the  number  of  the 
section,  township  and  range  or  the  number  of  the  river  lot, 
or  the  name  of  the  district  or  reservation,  as  the  case  may  be, 
in  which  the  land  lies,  also  the  number  of  the  meridian  west  of 
which  the  said  range,  river  lot,  district  or  reservation  is  situated, 
as  well  as  all  Ijouudary  lines  of  the  quarter  section,  section, 
sections  or  river  lot,  which  contain  the  subdivided  land  shown  on 
the  said  plan;  the  plan  shall  show  all  monuments,  posts  or  marks 
by  which  the  outside  boundaries  of  the  land  shoAvn  on  the  plan 
arc  determined;  where  the  plan  is  a  subdivision  of  a  lot  or  lots 
on  a  former  plan,  it  shall  show  in  orange  inkorin  scarlet  vermilion 
paint  the  numbers  or  other  distinguishing  marks  of  the  lot 
or  lots  subdivided  and  the  boundary  lines  of  such  lot  or  lots; 
the  plan  shall  also  show  distinctly  all  roads,  streets,  passages, 
thoroughfares,  squares  or  reservations  appropriated  or  set  apart 
for  public  use,  with  the  courses  and  widths  thereof  respectively, 
the  length  and  width  of  all  lots,  and  the  courses  of  all  division 
lines  between  the  respective  lots  within  the  same,  together  with 
such  other  information  as  is  required  to  show  distinctly  the  posi¬ 
tion  of  the  land  being  subdivided;  each  lot  shall  be  marked 
with  a  distinct  number  or  symbol;  and  the  plan  shall  further 
show  the  courses  of  all  streams  of  water  within  the  limits  of  the 
land  included  in  the  plan;  and  every  plan  shall  be  signed  by  the 
owner  or  his  agent,  or  where  the  owner  is  a  corporation  by  the 
chief  officer  of  the  corporation,  and  certified  in  black  India  ink  in 
the  form  CC  in  the  schedule  to  this  Act  by  an  Alberta  land 
surveyor,  whose  respective  signatures  shall  be  duly  vfitnessed 
and  attested  in  the  manner  hereinbefore  provided  for  the  attesta¬ 
tion  of  instruments  to  be  registered  under  this  Act.  One  tripli¬ 
cate  of  the  plan  shall  forthwith  be  transmitted  by  the  registrar 
to  the  department  of  public  works.  1910,  c.  2,  §  12  (3). 

(2)  The  registrar  before  filing  a  plan  may  require  evidence 
to  be  given  explaining  any  seeming  discrepancy  between  the 
measurements  on  the  plan  and  the  description  of  the  land  in 
the  register  or  the  measurements  on  any  former  plan,  or  may 
require  evidence  on  any  other  matter  which  he  considers  requires 
to  be  explained.  1909,  c.  4,  §  11  (4). 

(3)  In  no  case  shall  any  plan  or  survey,  although  filed  and 
registered,  be  binding  on  the  person  so  filing  or  registering 
the  same,  or  upon  any  other  person  unless  a  sale,  mortgage, 
ncumbranco  or  lease  l;as  been  made  according  to  such  plan 
or  survey;  and  in  all  cases  cancellation  in  whole  or  in  part 
or  arnendments  or  alterations  of  any  such  plan  or  survey  may 
be  ordered  to  be  made  at  the  instance  of  the  person  filing  or 
registering  the  same  or  of  any  person  deriving  title  through 
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him  of  any  land  hIiowii  on  hiioIi  plan  or  niirvoy  by  a  jiulKo, 
if  on  application  for  llic  piirpo.so  (Inly  made  and  upon  licarinp; 
idl  parti(!S  concerned  it  k;  tlionglit  lit  and  juHt  ho  to  order 
and  upon  .such  terms  and  conditions  as  (o  costs  and  oth(!r\vi.sc 
as  may  bo  deemed  (|Xi)edi(;nt  aiul  the  judRe  may  make  such 
order  as  to  the  vesting  or  rev(!sting  of  any  land  included  in 
such  plan  iis  he  may  think  lit: 

Provided^  that  the  provisions  of  this  .seetion  shall  apply  to 
anv  i)lan  which  was  formei'ly  liled  or  I'cgistered  in  the  land 
(itle.s  oljiee  for  any  registration  distried.  in  the  Northw(.'sl 
'rerritorles  now  within  the  province  of  Alberta,  whether  a 
eertilicate  or  eertilicates  of  title  have  been  granted  or  not  for 
I  he  land  shown  on  sueh  plan,  or  for  any  part  of  such  lands, 
toot),  0.  4,  §  n  (4). 

(4)  No  plan  of  subdivi.sion  of  any  land  shall  bn  registered 
unle.ss  it  conform  in  all  respects  to  the  regulations  of  the  depart¬ 
ment  of  i)ublic  works  with  regard  thereto.  1907,  c.  5,  §  19  (3); 
1909,  c.  4,  §  11  (4);  1911-12,  c.  4,  §  1,5  (25). 

(5)  The  registrar  shall  not  accept  transfers  or  mortgages 
of  parcels  of  land  within  the  limits  of  any  plan  registered  in  the 
land  titles  ollice  undc!r  this  .section,  unless  the  boundaries  of 
such  parcels  are  delimited  on  the  plan,  or  until  a  ncAV  plan  shall 
have  been  registered  under  this  section  showing  the  said 
l)Oundarics  and  distinguishing  the  said  parcels  by  numbers  or 
letters,  if,  in  his  opinion,  the  registration  of  such  transfer  would 
have  the  effect  of  nullifying  the  provisions  of  the  preceding 
siib.section.  1910,  c.  2,  §  12  (4);  1911-12,  c.  4,  §  15  (25). 

(0)  No  plan  of  subdivision  of  any  incumbered  land  shall  be 
registered  unless  the  same  be  approved  and  signed  by  the  incum- 
brancee  or  incumbrancees.  1911-12,  c.  4,  §  15  (25). 

(7)  Nojots  shall  be  sold  under  agreement  for  sale  or  other¬ 
wise  according  to  any  townsitc  or  subdivision  plan  until  after 
the  same  has  been  duly  registered  in  the  land  titles  office  for  the 
registration  di.strict  in  wliich  tlie  land  shown  on  said  plan  is 
situate,  providing  that  this  section  .shall  not  apply  to  any  plan 
now  in  existence  and  approved  by  the  minister.  1911-12,  c.  4. 
§  15  (25). 


HOAD  ALLOWANCES. 

126.  In  the  following  six  sections  the  word  “road”  shall  be, 
unless  the  context  otherAvise  requires,  taken  to  mean  and  to 
refer  to  any  old  trail  which  existed  prior  to  the  subdivi.sion 
of  the  land  which  it  crosses  into  sections  or  any  road  allowance 
diversion  or  new  road. 
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126.  Upon  tlio  filiiiK  in  llio  land  UUos  oflicc  of  tlio  plaii.s 
of  Hiii’vcy.s  of  any  road  aw  provided  for  in  The  Pnhlic  Wurhs 
Act,  the  lands  sliown  on  sticli  ])liinH  so  far  as  I, lie  same  are  nol 
Dominion  lands  sliall  vest  in  the  Crown  in  the  right  of  tin* 
province,  suiiject  (o  the  right  of  any  person  who  has  aecpiired 
any  inlerest  in  the  said  lands,  so  far  as  the  same  are  taken  for 
any  road  allowance  diversion  or  new  road,  to  compensation 
for  such  interest. 

(2)  The  Crown  shall  not  be  entitled  to  any  mines  or 
minerals,  whether  solid,  liquid  or  gaseous,  which  may  bo  found 
to  exist  within,  upon  or  under  any  land  vested  in  the  Crown 
under  the  provisions  of  this  section,  unless  the  sarno  are 
expressly  purchased,  and  the  title  to  any  such  mines  or  minerals 
•shall  in  no  wise  be  al'fecfed  by  the  filing  of  any  plans  of  survey 
as  jirovidcd  herein.  1911-12,  e.  4,  §  15  (26). 

127.  The  provisions  of  The  Public  Works  Act  with  regard 
to  the  allowance  of  compens.ation  for  lands  required  for  public 
works  and  the  provisions  as  to  procedure  in  the  said  Act  con¬ 
tained  with  regard  thereto  shall  obtain  in  all  applications  for 
compensation  made  under  this  Act. 

128.  Whenever  the  plan  of  the  survey  in  paragraph  126 
hereof  mentioned  is  forwarded  to  the  registrar  of  the  proper 
land  titles  office  by  the  public  Avorks  department  the  registrar 
shall  call  in  the  duplicate  certificates  of  title  for  all  patented 
lands  affected  thereby,  in  the  manner  set  forth  in  section  114 
of  this  Act,  but  if  the  registered  owner  refuses  or  neglects  to 
return  the  duplicate  certificate  of  title  within  thirty  days  after 
the  demand  has  been  mailed  to  him  the  registrar  .shall  proceed 
to  file  the  plan  and  shall  cancel  the  area  required  for  the  road 
as  shown  on  such  plan  from  the  original  certificates  in  his 
office  and  from  the  diqdicates  that  may  have  been  or  may 
otherwise  be  returned  to  him  and  shall  issue  a  ccrtific.atc  of 
title  for  the  road  to  his  Majesty  in  the  right  of  the  province 
and  forAvard  the  duplicate  thereof  to  the  minister  of  public 
AA'orks. 

129.  If  a  certificate  of  title  has  not  been  issued  for  .any  lands 
affected  by  a  road,  as  shown  by  the  plan  Avhich  has  been  for- 
Avarded  to  the  registrar  by  the  public  Avorks  department 
pursuant  to  the  provisions  of  this  Act,  the  registrar  shall  cancel 
the  area  required  for  the  road  as  shoAvn  on  such  plan  from 
the  certificates  of  title  as  they  are  issued  and  from  the  duplicates 
before  they  are  delivered  to  the  OAvners  and  shall  issue  new 
certificates  of  title  for  the  area  so  cancelled,  as  provided  in 
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Uio  prcoocliiifj;  .socUon  licrooi',  uiiIchh  (ho  grmiL  of  l-lic  Inncl  is 
issued  subjeeL  to  (lie  road  sliowii  on  the  plan. 

130.  Where  in  any  plan  filed  as  mentioned  in  section  120  iiereof 
or  licretofore  filed  by  (lie  department  of  iniblie  works  of  tlie 
Nortlnvest_  Territories  or  of  tlio  province  it  is  made  to  appear 
to  the  satisfaction  of  tlie  registrar  that  manifest,  technical 
or  other  eri'or  has  intervened,  tlie  registrar  may  jicrmit  sucli 
plan  to  bo  withdrawn  and  a  correct  ])lan  substituted  therefor; 
and  tlie  provisions  of  sections  120  to  129  both  inclusive  hereof 
shall  apply  to  such  corrected  or  substituted  plan  upon  the 
same  being  filed : 

Provided,  however,  that  whore  a  certificate  or  certificates 
of  title  to  the  land  shown  upon  the  plan  which  it  is  desired 
to  withdraw  has  or  have  been  issued  to  the  Crown  no  such 
])lan  shall  bo  withdrawn  until  such  certificate  or  certificates 
shall  have  been  returned  to  the  registrar  who  shall  cancel  the 
same  and  issue  another  certificate  or  other  certificates  of  title 
in  the  place  and  stead  thereof  to  his  Alajesty  in  the  right  of  the 
province  for  the  land  shown  upon  such  corrected  or  substituted 
])lan;  and  the  effect  of  said  cancellation  and  reissue  (and  the 
effect  of  said  withdrawal  and  substitution  in  cases  in  which 
no  certificate  of  title  has  been  issued  to  the  Crown  of  the  lands 
shown  upon  the  plans  so  Avitlidrawn)  shall  bo  to  revest  in  the 
person  or  persons  from  whom  such  lands  may  have  been  diveste.d 
Ijy  the  plan  that  is  so  withdrawn  or  in  his  or  their  heirs,  execu¬ 
tors,  administrators  or  assigns,  such  part  of  the  lands  so  divested 
as  is  not  shown  upon  the  corrected  plan  so  substituted,  and 
the  registrar  shall  so  notify  such  person  or  persons  and  shall 
cancel  the  cancellation  if  any  made  by  him  upon  the  original 
certificate  of  title  in  his  office  and  upon  the  duplicate  thereof 
when  it  is  returned  to  him  and  shall  cancel  out  of  the  original 
certificate  and  duplicate  the  area  shown  upon  the  corrected 
and  substituted  plan  so  filed. 

131.  Every  covenant  and  power  declared  to  be  implied  in 
any  instrument  by  virtue  of  this  Act  may  be  negatived  or 
modified  by  express  declaration  in  the  instrument;  and  in 
any  action  for  a  supposed  breach  of  any  such  covenant  the 
covenant  alleged  to  be  broken  may  bo  set  forth  and  it  shall 
be  lawful  to  allege  that  the  party  against  whom  the  action 
is  brought  did  so  covenant,  precisely  in  the  same  manner  as 
if  the  covenant  had  been  expressed  in  words  in  the  transfer 
or  other  instrument,  any  law  or  practice  to  the  contrary  not¬ 
withstanding;  and  every  such  implied  covenant  shall  have 
the  same  force  and  effect  and  be  enforced  in  the  same  manner 
as  if  it  had  been  set  out  at  length  in  the  transfer  or  other  instru- 
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iiuuit;  mid  wlioii  any  iniiiHl'or  or  otlicr  iiiHlninu’iit  in  nceordmioc 
with  this  Act  is  cxiMaitcd  by  nior(j  parties  than  one  sneh  covenants 
as  are  by  this  Act  to  bo  iinplicil  in  instrnincnts  of  a  like  nature 
sluill  bo  const  rued  to  be  sewral  and  not  to  bind  (  lie  parties 
jointly. 

132.  The  owner  of  any  land  for  whicli  a  cerlificato  of  title 
has  been  granted  or  of  any  lease,  niortgage  or  charge  affect.ing 
the  .same,  shall  on  application  of  any  licnc'liclary  or  penson 
interested  therein  be  bound  to  allow  his  name  1o  bo  used  by 
such  beneficiary  or  person  in  any  action,  suit  or  iii’oceeding 
which  it  may  be  nece.ssary  or  ])roper  to  bring  or  institute  in  the 
name  of  such  owner  concerning  such  land,  lease,  mortgage 
or  charge,  or  for  the  protection  or  licnefit  of  the  title  vested 
in  such  owner,  or  of  the  interest  of  any  such  beneficiary  or 
person;  but  novcrth_elc.ss  such  owner  shall  in  any  case  bo  entitled 
to  bo  indemnified  in  like  manner  as,  if  being  a  trustee,  he 
would  before  the  passing  of  this  Act  have  been  entitled  to 
bo  indemnified  in  a  similar  case  of  his  name  being  used  in  any 
such  action,  suit  or  proceedings  by  his  cctilui  que  /r//.s7. 

133.  Whenever  any  person  who  if  not  under  disability  might 
have  made  any  application,  given  any  consent,  done  any 
act,  or  been  par(.y  to  any  proceedings  imtler  this  Act,  is  a  minor, 
idiot  or  lunatic,  the  guardian  or  committee  of  the  estate,  respec¬ 
tively,  of  such  a  person  m.iy  make  such  application,  give  such 
consent,  do  such  act,  and  be  party  to  such  proceeding  as  such 
person  if  free  from  disability  might  have  made,  given,  done 
and  been  party  to,  and  shall  otherwise  represent  such  person 
for  the  purposes  of  this  Act;  and  whenever  there  is  no  gu.ardian 
or  committee  of  the  estate  of  any  such  person  aforesaid  being 
infant,  idiot  or  lunatic,  or  whenever  anj”'  person,  the  committee 
of  whoso  estate  if  he  were  idiot  or  lunatic,  would  be  authorized 
to  act  for  and  represent  such  person  under  this  Act,  is  of  un¬ 
sound  mind  and  incapable  of  managing  his  affairs  but  has 
not  been  found  an  idiot  or  lunatic  under  inquisition,  a  court 
or  a  judge  may  appoint  a  guardian  of  such  person  for  the 
purpose  of  any  proceedings  under  this  Act,  anti  from  time  to 
time  change  such  guardian.  And  wherever  the  court  or  a 
judge  sees  fit  it  or  he  may  appoint  a  person  to  act  as  the  next 
friend  of  a  married  woman  for  the  purpose  of  any  proceeding 
under  this  Act,  and  from  time  to  time  remove  or  change  such 
next  friend. 

134.  Whenever  in  any  action,  suit,  or  other  proceeding 
affecting  land  for  which  a  certificate  of  title  has  been  granted 
it  becomes  necessary  to  determine  the  fact  whether  the  trans- 
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force,  niortgagoo,  iiiounibrniicop,  or  Ioshoo,  is  a  ptircliascr, 
tmiisforoo,  niortgagoo,  iiicuinbraiiooo,  orlosKoo  for  vtilualile  coii- 
aidorution  or  not;,  any  poraoii  who  is  parly  to  the  tioUon,  suit 
or  otiior  jirooooding  may  givn  in  ovidoma-  any  transfer,  mort¬ 
gage,  _  inounibraiio(',  loaH(!  or  oilier  iiiKlrunient  affecting  tlio 
Inml  in  dispute,  altliougli  the  same  is  not  referred  to  in  the 
eerlineato  of  title  or  iias  been  eaneelled  Iiy  the  registrar. 

136.  Except  in  Hie  ease  of  fraud  no  person  contracting  or 
dealing  with  or  taking  or  proposing  to  take  a  transfer,  mortgage, 
incumbrance  or  lease  from  the  owner  of  any  land  for  which 
a  certificate  of  title  has  been  granted  .shall  be  bound  or  con¬ 
cerned  to  iiuiuire  into  or  ascertain  the  circumstances  in  or 
the  consideration  for  which  the  owner  or  any  previous  owner 
of  the  land  is  or  was  registered  or  to  see  to  the  application 
of  the  purchase  money  or  of  any  part  tliercof,  nor  shall  he 
bo  affected  by  notice  direct,  implied  or  constructive,  of  any 
trust  or  unregi.stercd  interest  in  the  land,  any  rule  of  law  or 
equity  to  the  contrary  notwithstanding;  and  the  knowledge 
that  any  trust  or  unregistered  interest  is  in  existence  shall  not 
of  itself  bo  imputed  as  fraud. 

136.  In  any  suit  for  specific  iierformance  brought  by  an 
owner  of  any  land  for  which  a  certificate  of  title  has  been  granted 
against  a  person  who  has  contracted  to  purchase  the  land 
not  having  notice  of  any  fraud,  or  other  circumstances  whicli 
according  to  this  Act  would  affect  the  right  of  the  transferor, 
the  duplicate  certificate  of  title  of  the  owner  shall  be  cvidenci* 
that  the  owner  has  a  good  and  valid  title  to  the  land  for  the 
estate  or  interest  therein  mentioned  or  described. 

137.  Upon  the  transfer  of  any  land  for  which  a  certificate; 
of  title  hiis  been  granted  to  two  or  more  persons  as  joint  owners, 
to  be  held  by  them  as  trustees,  it  shall  be  lawful  for  the  trans¬ 
feror  to  ins(;rt  in  the  transfer  or  other  instrument  the  words 
“no  survivorship”;  and  the  registrar  shall  in  such  case  include 
such  words  in  the  duplicate  certificate  issued  to  such  joint 
owners  pursuant  to  the  transfer  and  in  the  certificate  of  title; 
and  any  two  or  more  persons  so  registered  as  joint  owners 
of  any  land  held  by  them  as  trustees  m.ay  by  writing  under 
their  liand  authorize  the  registrar  to  enter  the  words  “no 
survivorship”  upon  the  duplicate  certificate  .and  also  upon 
the  certificate  of  title;  and  .after  such  entry  has  been  made  and 
signed  by  the  regi,strar  in  either  such  ease  as  aforesaid  it  shall 
not  be  Lawful  for  any  less  number  of  joint  owners  than  the 
number  so  entered  to  transfer  or  otherwise  deal  with  the  land 
without  obtaining  the  sanction  of  the  court  or  of  a  judge  by 
an  order  on  motion  or  petition. 
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138.  Before  making  any  order  aa  aforesaid  the  court  or 
judge  shall,  if  it  seem  requisite,  cause  .notice  of  intention  so 
to  do  to  bo  proi)orly  advertised,  and  in  such  case  a])point  a 
period  of  time  witliin  which  any  person  interested  may  show 
cause  why  tlio  order  should  not  be  made;  and  thereupon  tlu! 
said  court  or  judge  may  order  the  transfer  of  the  land  to  anj' 
now  owner  or  owners,  solely  or  jointly  with  or  in  the  place 
of  any  existing  owner  or  owners,  or  may  make  such  oi'dcr  in 
the  premises  as  the  court  or  judge  thinks  just  for  the  protec¬ 
tion  of  the  persons  beneficially  interested  in  the  land  or  in 
the  proceeds  thereof;  and  upon  such  being  deposited  with 
the  registrar  he  shall  make  a  memorandum  thereof  upon  the 
certificate  of  title  and  upon  the  duplicate  certificate  when  the 
same  is  produced  to  him;  and  upon  such  memorandum  being 
made  the  person  or  persons  named  in  the  order  shall  be  the 
owner  or  owners  of  the  land. 

139.  Nothing  contained  in  this  Act  shall  take  away  or  affect 
the  jurisdiction  of  any  competent  court  on  the  ground  of  actual 
fraud  or  over  contracts  for  the  sale  or  other  disposition  of  land 
for  which  a  certificate  of  title  has  been  granted. 

140.  The  Lieutenant  Governor  in  Council  shall  from  time 
to  time  provide  the  necessary  books,  forms,  and  other  office 
requisites  and  .shall  make  such  rules  and  regulations  as  are 
necessary  to  carry  out  the  provisions  of  this  Act;  and  shall 
also  m.ake  such  rules  and  regulations  as  to  him  appear  necessary 
for  giving  effect  to  this  Act,  in  cases  unprovided  for,  according 
to  its  true  intent  and  purpose. 

141.  Proceedings  under  this  Act  shall  not  abate  or  be  sus¬ 
pended  by  any  death,  transmission  or  change  of  interest,  but 
in  any  such  event  a  judge  may  make  such  order  for  carrying 
on,  discontinuing  or  suspending  the  proceedings,  upon  the 
application  of  any  person  interested,  as  under  the  circum¬ 
stances  he  thinks  just,  and  may  for  such  purpose  require  the 
production  of  such  evidence  and  such  notices  to  be  given  as 
he  thinks  necessary. 

142.  No  petition,  order,  affidavit,  certificate,  registration 
or  other  proceeding  under  this  Act  shall  be  invalid  by  reason 
of_  any  informality  or  technical  irregularity  therein  or  of  any 
mistake  not  affecting  the  substantial  justice  of  the  proceedings. 

(2)  Affidavits  for  use  in  applications  to  register  title,  or  in 
any  matter  other  than  the  execution  of  instruments,  may  be 
made  before  any  person  authorized  to  take  affidavits  for  use 
in  the  Supreme  Court  of  the  Northwest  Territories,  or  any 
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court  hereafter  constituted  exercising  within  the  province  the 
jurisdiction,  powers  and  authority  at  the  date  of  the  passing 
of  this  Act  exercised  tliercin  by  the  Supreme  Court  of  tlie  North¬ 
west  Territories;  and  in  all  matters  before  a  judge  or  the 
court  where  proof  is  required  the  same  may  bo  taken  by  affidavit 
sworn  as  aforesaid  or  by  viva  voce  evidence  as  may  bo  ordered 
by  the  judge  or  court. 

(3)  Affidavits  shall  be  subject  to  the  practice  at  the  date 
of  the  passing  of  this  Act  governing  affidavits  in  the  Supreme 
Court  of  the  Northwest  Territories. 

143.  The  inspector  of  land  titles  offices  shall  not,  nor  shall 
any  registrar,  deputy  registrar,  or  any  person  acting  under 
authority  of  a  registrar,  bo  liable  to  any  action  or  proceeding 
for  or  in  rc.spect  of  any  act  hona  fide  done  or  omitted  to  be 
done  in  the  exercise  or  supposed  exercise  of  the  powers  given 
by  this  Act,  or  any  order  or  general  rule  made  in  pursuance 
of  this  Act.. 

144.  Whenever  any  matter  is  under  this  Act  submitted  to 
a  judge  by  a  registrar  or  by  any  other  person  or  authority 
and  tlic  judge  deems  it  advisable  that  parties  interested  should 
1)0  notified  of  the  time  and  place  when  and  where  a  hearing 
of  the  matter  so  submitted  should  be  held,  and  no  special 
provisions  arc  made  therefor  in  this  Act,  or  if  there  are  any 
such  special  provisions  and  the  judge  shall  be  of  opinion  that 
the  notice  required  thereby  to  be  given  is  not  sufficient,  he 
may  direct  notice  of  such  time  and  place  to  be  given  and  he 
may  direct  that  such  notice  be  served  personally  upon  such 
persons  ns  he  may  direct  or  be  left  at  their  usual  place  of  abode, 
or  he  may  direct  that  such  notice  shall  be  posted  at  such  place  or 
I)laces  and  for  such  periods  as  he  may  name,  or  ho  may  direct 
that  such  notice  be  published  in  such  newspaper  or  newspapers 
as  he  may  designate  and  for  such  time  as  he  may  direct,  and 
he  may  clircct  that  such  notice  may  be  given  in  any  one  or 
more  or  in  all  the  methods  above  specified. 

(2)  Whenever  this  Act  directs  that  persons  interested  shall 
be  heard  or  shall  receive  notice  and  such  parties  arc  not  within 
the  jurisdiction  or  cannot  be  found  so  as  to  be  personally  served, 
the  judge  may  direct  that  any  party  without  the  jurisdiction 
may  be  served  personally,  or  in  cither  case  may  direct  sub¬ 
stitutional  services  within  or  without  the  jurisdiction  to  be' 
made  in  such  manner  as  he  may  direct  or  he  may  direct  that 
publication  of  notice  in  such  manner  as  he  may  direct  may 
be  sufficient  service. 
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146.  Tlio  n.'Ki.'itnir  .sliiill,  in  fill  discrf  of  transfers,  iiKM-tKiigos, 
incumbrances  or  leases,  be  cntilled  to  require  satisfiuilory 
evidence  tliat  Die  person  inalcing  such  instruments  is  of  the 
full  age  of  twenty-one  years. 

146.  Whenever  l)y  virtue  of  tliis  Act  a  judge  is  reciuiiasl  or 
.•luthorized  <o  liold  an  inquiry,  proof  of  tlie  matters  relevant 
to  the  iiupiiiy  may  bo  made  before  him  by  alfidavit,  whicli 
may  be  sworn  l)efore  any  judge  of  any  court,  notary  |)ublic, 
justice  of  the  peae()  or  commissioner  for  taking  affidavits,  haviiig 
authority  or  jurisdiction  within  tlic  i)laco  whore  tlie  oatli  is 
administered: 

Provided  always  that  the  juilgc  may,  whenever  ho  dooms 
it  expe(li(‘nt  so  to  do,  require  the  jDersonal  attendance  of  any 
person  before  him  to  testify  as  to  the  nijittors  of  any  such 
iiupiiry  or  that  any  deponent  to  any  affidavit  shall  iittend 
in  person  before  him  to  be  cross-examined  upon  his  affid.avit. 

(2)  Whenever  the  judge  so  requires  any  person  or  depononl. 
to  appear  before  him  in  person  he  may  issue  a  summons  under 
his  hand  and  seal  requiring  such  person  or  deponent  to  appear 
before  him  at  a  time  and  place  to  bo  specified  to  testify  as 
to  what  he  may  know  concerning  the  matters  in  question, 
or  to  be  cross-examined  .as  the  case  may  be;  and  if  such  person 
or  deponent  fails  to  attend  at  the  time  and  place  specified, 
upon  due  proof  under  oath  tii.at  such  person  or  deponent 
has  been  duly  served  with  the  said  summons  and  tliat  ))roper 
conduct  money  has  been  paid  or  tendered  to  liim  (which  con¬ 
duct  money  .shall  be  according  to  the  tariff  of  fees  provided 
for  the  attendance  of  witnesses  .at  trials  in  civil  causes  in  the 
.Supnane  Court  of  the  Northwest  Territories  or  any  court 
hereafter  constituted  exercising  within  the  province  the  juris¬ 
diction,  powers  and  authority  at  the  date  of  the  p.a.ssing  of  this 
Act  exercised  therein  by  the  Supreme  Court  of  the  Nortlnvest 
Territories)  the  judge  may  i.ssue  his  warrant  directed  to  the 
sheriff  of  any  judicial  district,  directing  him  to  apprehend 
such  penson  or  deponent  and  bring  him  before  the  .said  judge 
for  exmnination  and  to  keep  him  in  his  custody  until  he  is  so 
examined;  and  such  sheriff  shall  obey  the  .said  warrant  accord¬ 
ing  to  the  tenor  thereof.  And  the  sheriff  shall  be  entitled  to 
the  s.ame  fees  for  executing  such  warrant  as  he  would  be 
entitled  to  for  executing  a  procc,s.s  issued  out  of  such  court. 

(3)  The  costs  incidental  to  any  such  inquiry  shall  bo  in  the 
discretion  of  the  judge,  and  sh.all  be  taxed  by  the  clerk  of  the 
court  in  the  district  in  which  the  inquiry  was  held  as  nearly 
as  may  be  according  to  the  tariff  provided  for  civil  causes  in 
the  said  court;  and  judgment  shall  be  .signed  in  such  court 
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for  sucli  t'o.siH  ill  fiivor  of  tlio  pnriy  to  whom  they  arc  awarded 
by  the  judKc,  and  exccidioii  may  bo  issued  for  tho  roeovory 
llioroof  out  of  llie  said  court  as  ujioii  an  ordinary  judgment 
lliercin. 

(4)  Wlionever  any  jiroceeding  is  taken  under  this  Act, 
wliotlier  by  motion^  or  summons,  or  liy  the  filing  with  or  the 
delivery  fo  the  registrar  of  a  caveat,  mechanics’  lien,  or  copy 
of  an  execution  against  lands,  or  other  such  proceeding,  and 
any  party  to  such  proceeding,  or  the  person  in  whose  behalf 
or  against  whoso  interest  such  caveat,  lien  or  execution  has 
been  so  filed  or  delivered  is  not  a  resident  of  the  province, 
a  judge  may,  u])on  the  application  of  a  party  to  such  proceed¬ 
ing  or_  interested  therein  or  affected  by  such  caveat,  lion  or 
('xecution,  grant  an  order  requiring  such  non-resident  to  give 
security  for  the  costs  of  the  applicant  for  such  order  in  prose¬ 
cuting  or  resisting  such  iirocecdings  or  in  removing  or  main¬ 
taining  such  caveat,  lien  or  execution;  and  it  may  be  a  term 
of  such  order  that  in  default  such  proceeding  may  be  deemed 
granted  or  dismissed,  or  such  caveat,  lien  or  execution  may 
lie  (hiemcd  removed  or  maintained;  and  such  order  maj'^  also 
provide  for  a  stay  of  proceedings.  Tlic  practice  and  iiroccdure 
for  obtaining  such  order  and  giving  such  security  shall  be 
as  nearly  as  may  be  the  same  as  upon  an  application  for  security 
for  costs  in  civil  causes  in  the  said  supreme  court,  or  such 
other  court  as  hereinbefore  mentioned,  and  the  judge  may 
direct  payment  of  the  costs  incident  to  such  application  or 
order  to  be  taxed  and  recovered  as  is  provided  in  the  case  of 
the  costs  mentioned  in  sub.soction  (3)  of  this  section. 


147.  An  appeal  shall  lie  liy  the  inspector  of  land  titles  offices, 
a  registrar,  or  person  directly  interested  therein,  from  any 
order  or  decision  of  a  judge  made  or  given  under  the  provisions 
of  this  Act  to  the  Supremo  Court  of  the  Northwest  Territories 
sitting  en  hanc,  or  to  any  other  court  sitting  en  banc  hereafter 
constituted,  exercising  within  the  province  the  jurisdiction, 
powers  and  authority  at  the  date  of  the  passing  of  this  Act 
exercised  therein  by  the  Supreme  Court  of  the  Northwest 
Territories,  within  the  prescribed  time,  in  the  same  manner 
and  with  the  same  incidents  in  and  with  which  judgments 
and  orders  of  that  court  by  a  single  judge  may  be  appealed 
from;  and  the  practice  and  proceedings  relating  to  appeals 
in  the  said  court  including  costs  and  payment  thereof  and 
the  enforcement  of  judgments  on  appeal  shall,  adapted  to  the 
circumstances,  apply. 
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148,  If  in  any  matter  before  a  jnclgo  under  this  Act  the 
judge  considers  proper  he  may_  refer  the  same  to  the  court 
en  bnne,  aiul  such  court  may  either  dispose  of  the  matter  or 
refer  it  back  (o  the  judge  with  such  direction  as  the  court  en  bane 
may  tliinic  fit. 

149.  Tiic  court  or  judge  may  orcler  costs  to  be  paid  by  or 
(o  any  person  party  to  any  procccciing  under  this  Act,  regard 
being  had  to  tiic  foiiowing  provisions: 

Tiiat  any  applicant  under  this  Act  is  liable  prima  facie  to 
pay  all  costs,  cliargcs  and  expenses  incurred  by  or  jn  conse¬ 
quence  of  his  application,  except  in  a  case  Avhcrc  parties  object 
whose  rights  are  sufficiently  secured  without  their  appearance, 
or  when  any  costs,  charges  or  expenses  arc  incurred  unneccssaril}’ 
or  improperly. 

160.  Any  order  of  the  court  or  a  judge  may  bo  enforced 
in  the  s;imo  manner  and  by  the  same  officials  and  process  as 
orders  arc  usually  enforced  l)y  the  jirocedure  and  practice 
of  the  Supreme  Court  of  the  Northwest  Territories,  or  of  any 
court  hereafter  constituted  exercising  within  the  province 
the  jurisdiction,  powers  and  authority  at  the  date  of  the 
passing  of  this  Act  exercised  therein  liy  the  Supreme  Court 
of  the  Northwest  Territories  and  shall  be  obeyed  by  every 
registrar  and  acting  registrar  when  directed  to  him. 

161.  The  said  court  sitting  as  the  court  of  appeal  may, 
by  order  of  court,  provide  (and  from  time  to  time  change)  a 
tariff  of  costs  payable  for  all  services  and  proceedings  under  this 
Act;  but  unless  and  until  so  jirovided  for  the  tariff  of  costs 
relating  to  actions  at  the  date  of  the  passing  of  this  Act  of  the 
Supreme  Court  of  the  Nortliwcst  Territories  where  the  title 
to  lands  is  in  question  shall  apply,  adapted  to  the  circumstances. 

162.  The  Lieutenant  Governor  in  Council  may  from  time 
to  time,  whenever  it  is  necessary  so  to  do,  add  to  or  otherwise 
vary  any  of  the  forms  in  the  schedule  to  this  Act,  or  may  cause 
to  bo  adopted  any  other  form  or  forms  which  he  considers 
applicable  to  any  .special  case  or  class  of  cases  for  which  a  form 
lias  not  been  provided  in  the  schedule  to  this  Act. 

163.  All  officers,  persons,  bodies  politic  or  corporate  acting 
under  the  provisions  of  any  law  or  regulation  heretofore  in 
force  in  the  province  with  relation  to  titles  to  real  property 
shall  continue  to  act  as  if  appointed  under  this  Act  until  others 
are  appointed  in  their  stead;  and  all  proceedings  taken  under 
such  former  law  or  regulation  shall  be  taken  up  and  continued 
under  this  Act  when  not  inconsistent  therewith,  and  all  penalties 
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find  forfoiturcR  may  bo  recovered  and'  nil  proceedings  bad  in 
relation  to  matters  which  have  happened  before  the  coming 
into  force  of  tins  Act  in  the  same  manner  as  if  the  said  former 
law  or  regulation  was  still  in  force,  pursuing  the  provisions 
of  this  Act  ns  far  as  they  can  be  adapted  to  the  said  former 
law  or  regulation. 

(2)  All  orders,  regulations  and  rules  made  under  any  such 
forrncr  law  shall  continue  good  and  valid  in  so  far  as  they  are 
not  inconsistent  with  this  Act  until  they  are  annulled  or  others 
made  in  tlicir  stead. 

164.  Nothing  in  this  Act  contained  shall  affect  any  act  done 
or  any  right  or  right  of  action  c.\isting,  accruing,  accrued  or 
established  or  any  proceedings  commenced  in  a  civil  cause 
before  the  coming  into  force  of  this  Act;  and  all  rights,  estates 
and  interests  existing  in  any  person  under  or  by  virtue  of  any 
former  law  in  ibe  i)rovinco  relating  to  titles  to  real  property 
shall  bo  and  are  hereby  preserved  so  far  but  so  far  only  as 
they  arc  consistent  with  the  provisions  of  this  Act. 

165.  The  registration  or  filing  of  all  instruments  effected, 
and  all  certificates  of  title  granted  under  any  law  heretofore 
in  force  relating  to  titles  to  real  property  shall  have  the  same 
effect  and  bo  regarded  and  dealt  with  in  the  same  way  as  though 
such  registrations  or  filings  had  been  effected  and  such  certifi¬ 
cates  of  title  gr.antcd  under  the  provisions  of  this  Act: 

Provided,  however,  that  the  assurance  fund  established 
under  the  provisions  of  this  Act  sh.all  not  be  liable  in  respect 
to  any  claims  arising  out  of  the  registration  or  filing  of  such 
instruments  or  the  granting  of  such  certificates. 

166.  This  Act  shall  come  into  force  upon  the  proclamation 
thereof  by  the  Lieutenant  Governor. 


SCPIEDULE. 


FORM  A. — {Section  11.) 

Form  of  Inspector's,  Registrar’s  and  Deputy  Registrar’s 
Oath  of  Office, 

Province  of  Alberta,  'I  I,  (name  and  describe  deponent) 

District  of  i  having  been  appointed  to  the 

I  office  of  inspector  of  land  titles 
_  To  'VVit:  J  office  {or  registrar  or  deputy 

registrar)  in  and  for  the  {name  of  registration  district,  etc.)  do 
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swear  {or  aflirin,  an  llii  tost  moy  be)  llial  I  will  well,  truly  and 
faithfully  perform  and  exccido  nil  duties  required  of  me  relating 
to  the  said  olliee  so  long  as  I  eontinue  llierein,  and  that  I  have 
not  given,  direetly  or  indirectly,  nor  autliorized  any  person  to 
give  any  moia.'y,  gratuity  or  reward  wlialsoever  for  |)rocuring 
the  said  olfiee  for  me. 

Sworn  Ijofore  me  at  (he  i 

of  in  the  I  (SidiuitKi'e  of  inspector,  rcdislror 
of  the  day  of  j  or  (Icpulij  rcdislntr.) 

A.D.  10  .  J 


FOrtM  B.--(,Scc//ow  13.) 

FoiiM  OF  Bond  of  iNsruccTou,  Buoistuak  and  Dfputy 
Bkoistkak. 

Province  of  All)erla.  i  Know  all  men  l)y  these  presents 

District  of  !  that  I,  (insert  name  and  addition 

j’  to  the  principal)  of  tlie  of 
']''o  Wit:  I  in  the  Province  of  Alberta 

of  the  Dominion  of  Caiuuhi,  hereinafter  called  “the  principal/' 
and  wo  (insert  names  and  additions  of  the  surctic.s)  of  tlie  of 
,  in  the  _  of  and  ,  of  the  of  , 
in  the  liereinafter  called  "the  sureties,”  are  respectively 
held  and  firmly  bound  unto  our  Sovereign  Lord  the  King,  his 
Heirs  and  Successors,  in  the  respective  penal  sums  following, 
that  is  to  say:  “the  principal”  in  the  sum  of  _  dollars  of 
lawful  money  of  Canada,  and  each  of  the  “sureties”  in  the  sum 
of  dollars  of  like  lawful  money,  to  bo  paid  to  our  said 
Sovereign  Lord  the  King,  his  Pleirs  and  Successors;  for  which 
.said  respective  payments,  well  and  faithfully  to  be  made,  wo 
jointly  and  .severally,  each  for  the  other  bind  ourselves,  and 
our  respective  heirs,  executors  and  administrators,  firmly  by 
these  pre.sents,  sealed  with  our  respective  seals. 

Dated  this  daj"  of  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  and  in  the  year  of  his 
Majesty’s  reign. 

Whereas  “the  principal,”  having  been  appointed  to  the 
office  or  employment  of  is  required  by  law  to  give  security 
to  the  Crown  for  the  due  performance  of  the  duties  appertain¬ 
ing  thereto;  and  “the  sureties”  have  consented  to  become  his 
sureties  for  such  his  performance  of  the  said  duties;  and  this 
I)ond  is  given  in  pursuance  of  The  Land  Titles  Act. 

Now  the  condition  of  this  obligation  is,  that  if  “the  prin¬ 
cipal”  faithfully  discharges  the  duties  of  the  said  office  and 
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duly  nccounts  for  ull  moneys  nnd  property  which  may  come  into 
liis  custody  by  virtue  of  the  said  office  this  obligation  sliall  bo 
void,  otlierwisc  tlic  same  sliall  remain  in  full  force  nnd  effect. 
Signed  and  sealed  and  do-  \ 
livcrcd  in  the  presence  of  /  {Stg7ialures  and  Seals,) 


FORM  C. — (Section  13.) 
Affidavit  of  Justification  ny  a  Suhety. 


Province  of  Alberta,  ]  I,  ,  one  of  the  sureties 
District  of  in  the  above  (or  within)  bond 

>  or  obligation  named  make 
oath  (or  affirm,  as  the  case  may 

To  Wit:  J  be)  and  say  as  follows: 

1.  I  am  seized  and  possessed  to  my  own  use  of  real  (or  real 
and  personal)  estate,  in  the  of  in  Canada,  of  the 
actual  value  of  dollars,  over  and  above  all  charges  upon 
or  incumbrances  affecting  the  same. 

2.  My  post  office  address  is  as  follows:  (insert  it). 


Sworn  before  me  at  the 
of  in  the 
of  this  day  of 

A.D.  19  . 


(Signature.) 


FORM  D. — (Section  13.) 
Affidavit  of  Attestation  of  Bond. 


Province  of  Alberta,  ]  I,  of  the  of  .,  in 
District  of  I  the  of  ,  make  oath 

I  and  say  that  I  was  personally 
To  Wit:  j  present  and  did  see  (one 

of,  or  as  the  case  may  he)  the  obligor  in  the  above  (or  within) 
bond  or  obligation  named,  duly  execute  the  said  instrument  by 
signing,  sealing,  and,  as  his  act  and  deed  (or  their  respective 
acts  and  deeds,  as  the  case  may  be),  delivering  the  same;  and 
that  I  am  a  subscribing  witness  to  such  execution. 


(Signature.) 


Sworn  before  me  at  the  1 
of  in  the  1 
of  this  day  of 
A.D. 19  .  J 

(A  separate  affidavit  in  this  form  will  be  made  by  a  witness 
to  the  execution  by  such  obligor,  if  the  same  person  does  not  witness 
the  execution  by  all  of  them.) 
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Proviiii'c  of  Alborld, 

Hogislnii  ion  Diwlrict 
This  is  III  certify  that  A.  B.  of  is  now  llio  owner  of  an 
cstnie  {describe  lltc  estate)  of  and  m  (describe  the  properly)  subject 
to  tlie  inciiinbrances,  liens  and  interests  notified  by  memo- 
ramlmn  underwritten  or  indorsed  lieroon,  or  which  may 
hereafter  be  made  in  tlic  register. 

In  witness  whereof  I  liavo  lua-eunto  subscribed  my  name 
and  affixed  my  official  seal  this  day  of  A.D.  19 
And  if  subject  to  a  morlyayc,  say; 

The  title  of  A.  B.  is  .subject  to  mortgage,  dated  the 
day  of  ,  made  by  A.  B.  to  W.  B.  to  secure  (here  state  the 
amount  secured,  the  rale  of  inlerc,st  per  cent,  per  annum  and  the 
respective  dates  from  tvhich  the  principal  and  interest  are  secured) 
payable  as  therein  mentioned,  [If  mortgage  is  diseharged,  say'. 
“The  above  mortgage  No.  ,  i.s  discharged  this  day 
of  A.D.  19  ’’  (here  state  the  distinguishing  letter  or  number 
of  the  register  and  the  number  of  the  folio  therein,)] 

And  if  subject  to  a  lease,  say; 

The  title  of  A,  B.  is  subject  to  a  lease,  dated  the 
day  of  ,  made  by  A.  B.  to  Y.  Z.  for  the  term  of  years. 
When  the  transfer  is  absolute,  say; 

This  certificate  of  title  is  cancelled  and  a  new  certificate 
of  title  No.  ,  issued  this  day  of  A.D.  19  , 

.  (Signature.) 


TOIIAI  F.— (Section  SS.) 

Appmcation  to  Bring  Land  Under  the  Operation  of  The 
Land  Titles  Act. 

To  the  Registrar  of  Registration  District: 

I  (insert  name  and  addition),  hereby  apply  to  have  the  land 
hereinafter  described  brought  under  the  operation  of  The 
Land  Titles  Act.  And  I  declare: 

1.  That  I  am  the  owner  (or  agent  for  ,  the  owner) 
of  an  estate  in  fee  simple  in  possession  (or  of  an  estate  of  free¬ 
hold  in  possession  for  my  life  or  otherwise  as  the  case  may  require) 
in  all  that  piece  of  land,  being  (here  describe  the  land). 
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2,  Timt  Nucli  Itiiul,  including  all  buikliiiKH  and  other 
impi’ovomonls  thereon,  in  of  the  value  of  dollarn  and  no 
more. 

3-  That  there  are  no  docnmciUH  or  ovldcnecM  of  title 
nlTcetlng  hucIi  land  in  my  iionHOHsion,  or  under  my  control,  other 
than  those  included  in  the  sehodule  hereto. 

A.  That  1  am  not  aware  of  any  martf;ag(.>  or  ineumbranee 
affecting  the  said  land,  or  that  any  other  person  has  any  estate 
or  interest  therein  at  law  or  in  equity,  in  possession,  remainder, 
reversion  or  expectancy  (?/  there  be  any  odd:  othei-  than  as 
follows:  and  set  the  same  forth). 

5.  That  the  said  land  is  now  occupied  (tf  unoccupied,  prefix 
un  to  occupied,  if  occupied,  add  by  whom,  anil  state  the  name  and 
addition  of  the  occupant  and  the  nature  of  his  occupancy). 

0.  That  the  names  and  addrcs.scs  so  far  as  known  to  me 
of  the  occupants  of  all  lands  contiguous  to  the  said  land  are 
as  follows; 

7.  Tliat  the  names  and  addresses  so  far  as  known  to  mo 
of  the  owners  of  all  lands  contiguous  to  the  said  land  are  as 
follows; 

[If  the  certificate  of  title  is  not  to  be  granted  to  the  applicant, 
add:  And  I  direct  the  certificate  of  title  to  be  granted  in  the 
name  of  {insert  name  and  addition.)] 

Dated  this  day  of  19  . 

Made  and  subscribed  at  1 

[  '■  (Signature.) 

in  the  presence  of  j 


FORM  G. — (Section  2S.) 
Schedule  of  Documents  Referred  to. 
Affidavit. 


Province  of  Alberta, 

District  of 
To  Wit: 

1.  That  I  am  the  applicant  named  in 
hereto  annexed. 


I,  of 
and  say: 


make  oath 


the  application 


_  2.  That  the  several  statements  contained  in  the  said  appli¬ 
cation  are  true,  to  the  best  of  my  knowledge  and  belief. 

Sworn  before  mo  at  the 
of  in  the  of 
,  this  (lay  of 
A.D.  19  . 


(Signaixire.) 
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AiTIDAVIT  (.'ONC'KItNINCi  Till'!  HUDSON’S  JIaY  CoMI’ANY's 
Lands. 

ProviiK-'c  of  Albcrlii,  )  > 

Dislricit.  of  •  in  llio  of  iniike 

To  Wit:  j  oath  and  say: 

1.  1  am  an  ofliccr  of  tlio  Hudson’.s  Bay  Company  entitled 
to  make  tliis  affidavit  by  the  authority  and  under  the  apj)rovaI 
of  the  attorney  genend  of  Alberta. 

2.  Title  to  the  lands  mentioned  in  the  accompanying  appli¬ 
cation  now  jH'odueed  and  shown  to  me,  and  marked  with  the 
letter  “A,”  pas.sed  to  the  said  com])any  by  notification  under 
the  provisions  of  subelau.se  7  of  clause!  22  of  The  Dotuinion 
Lands  Ad  {or  by  letters  patent  issued  on — stalrng  date — as 
the  case  maij  be). 

3.  The  .said  company  is,  at  the  date  of  this  affidavit,  abso¬ 
lutely  entitled  to  the  said  lands  in  fee  simple  and  has  not 
incumbered  the  same  in  any  way  whatsoever. 

4.  And  tlie  said  lands  are  not  subject  to  any  execution,  and 
are  not  chargealele  with  any  arrears  of  municipal  taxes,  rates 
or  a,sscssments. 

Sworn  before  m(,‘  at  the 

of  ,  in  the 
of  this 

day  of  A.D.  lit 


TOltM  L— {Section  20.) 

Receipt  oe  Acknowledgment  of  Payment  of  Mortgage 
OR  OTHER  Incumbrance. 


I,  C.  D.,  themortgagee  (incumbrancce  or  assignee  as  the  case 
may  be)  do  acknowledge  to  fiave  received  all  the  moneys  due 
or  to  become'  diu!  under  the  within  written  mortgage  (or 
incumbrance,  n.s  the  case  may  he)  and  that  the  .same  is  wholly 
discharged. 


In  witne.ss  whereof  I  have  licreunto  subscribed  my  name 
this  day  of  ,19  . 


Signed  by  the  above  named  ) 
C.  D.,  in  the  presence  of  [ 


{Signature.) 
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I,  A.  B.,  being  rcgislorcd  owner  of  an  oaf  ate  {slalc  the  nature 
of  edale)  subject,  liowever,  to  such  incumbrances,  liens  and 
interests  as  are  notified  by  memorandum  underwritten  (or 
indorsed  hereon)  in  all  that  certain  tract  of  land  containing 
acres  more  or  loss,  and  being  (part  of)  section 
lownship  ,  range  ,  in  the  (or  as  the  case  may  be), 
(hero  state  rights  of  toay,  privileges,  casements,  if  any,  intended  to 
be  conveyed  along  with  the  land  and  if  the  land  dealt  with  contains 
all  included  in  the  original  grant  refer  thereto  for  descriptions  of 
parcels  and  diagrams;  otherwise  set  forth  the  boundaries  and 
accompany  the  description  by  a  diagram)  do  hereby,  in  considera¬ 
tion  oi  the  sum  of  dollars  paid  to  me  by  li.  F.,  the  receipt 
of  which  sum  I  h(!reby  acknowledge,  transfer  to  the  said  E,  F. 
all  my  estate  and  interest  in  the  said  piece  of  land.  (When 
a  lesser  estate  describe  such  lesser  estate.) 

In  witness  whereof  I  have  hereunto  .subscribed  my  name 
this  day  of  ,  19  . 


Signed  by  .said  A.  B.  in  the  ] 
presence  of  [ 


(Signature.) 


FORM  K. — (Section  54.) 

Lease. 

I,  A.  B.,  being  registered  as  owner,  subject,  however,  to 
such  mortgages  and  incumbrances  iis  are  notified  by  memoran¬ 
dum  underwritten  (or  indorsed  hereon),  of  that  piece  of  land 
(describe  it),  part  of  section  ,  township  , 

range  ,  (or  as  the  case  may  he),  containing  acres, 

mor(>  or  less  (here  .state  rights  of  ivay,  privileges,  casements, 
if  any,  mlended  to  be  conveyed  along  ivith  the  land,  and 
if  the  land  dealt  with  contains  all  included  in  the  original  grant 
or  certificate  of  title  or  lease,  refer  thereto  for  description  and 
diagram,  otherwise  set  forth  the  boundaries  by  metes  and  bounds) 
do  hereby  lease  to  /i'.  F.  of  (here  insert  description),  all  the  said 
land,  to  be  hold  by  him,  the  said  E.  F.  as  tenant,  for  the  space 
of  years,  from  (here  stale  the  date  and  term),  at  the  yearly 
rental  of  dollars,  payable  (here  insert  terms  of  payment 
of  rent),  subject  to  the  covenants  and  powers  implied  (also  set 
forth  any  special  covenants  or  modifications  of  implied  covenants). 
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I,  J'J.  F.  of  (here  ineorl  description),  do  hereby  uccoi)fc  this 
lease  of  tile  above  iloscribod  latul,  to  be  hold  by  me  as  tenant, 
and  Hul)ject  (o  the  eonclitions,  restrictions  and  covenants  above 
set  foi'f  li. 


Dated  this  day  of 
i^igned  by  the  above  named  j 
vl.  B.  as  lcs,sor,  and  E.  F.  | 
as  lessee,  in  presence  of 


(Signature  of  lessor.) 
(Signature  of  lessee.) 


(Here  insert  tncmorandim  of  mortgages  and  incumbrances.) 


J<011M  L.— (Section  58.) 

SnonT  Covenants  in  Lease. 

COLUMN  ONE.  COLUMN  TWO. 

1.  Will  not,  Avithoiit  leave  1.  The  covenantor,  his  exec- 
in  writing,  assign  or  siddct.  utors,  administrators,  or  trans¬ 
ferees,  will  not,  during  the  said 
term,  transfer,  assign  or  sublet 
the  land  and  premises  hereb}' 
leased,  or  any  part  thereof,  or 
otherwise  l.iy  any  act  or  deed 
procure  the  said  land  and  pre¬ 
mises,  or  any  part  thereof,  to  be 
transferred  or  sublet,  without 
the  consent  in  writing  of  the 
lessor  or  his  transferees  first  had 
and  obtained. 

2.  Will  fence.  2.  Tlie  covenantor,  his  excc- 

utons,  administrators,  or  trans¬ 
ferees,  will  during  the  continu¬ 
ance  of  the  said  term  erect 
and  put  upon  the  boundaries 
of  the  said  land,  or  on  those 
boundaries  on  which  no  sub¬ 
stantial  fence  now  exists,  a  good 
and  substantial  fence. 

3.  Will  cultivate.  3.  The  covenantor,  his  exec¬ 

utors,  administrators,  or  trans¬ 
ferees,  will,  at  all  times  during 
the  said  term,  cultivate,  u.so 


S'J'A'l'U'i'KS— ALBEll'i'A 


OU) 

iiticl  manago  in  a  proper  hus- 
bandliko  niannor,  all  such  parts 
of  the  land  as  arc  now  or  shall 
hereafter,  with  the  consent  in 
writ  ng  of  the  said  lessor  or  his 
transferees, _  be  broken  up  or 
converted  into  tillage,  and  will 
not  impoverish  or  waste  the 


4.  Will  not  cut  timber.  4.  The  covenantor,  his  cxec- 
utor.s,  administrators,  or  trans¬ 
ferees  will  not  cut  down,  fell, 
injure  or  destroy  any  living 
timber  or  timberlike  tree  stand¬ 
ing  and  being  upon  the  said 
land,  without  the  consent  in 
writing  of  the  said  lessor  or 
his  transferees. 

6.  Will  not  carry  on  5.  The  covenantor,  his  exec- 

offensive  trade.  utors,  administrators,  or  trans¬ 

ferees  will  not,  at  any  time 
during  the  said  term,  use,  exer¬ 
cise,  or  carry  on,  or  permit  or 
suffer  to  be  used,  exercised  or 
carried  on,  in  or  upon  the  said 
premises,  or  any  part  thereof, 
any  noxious,  noisome  or  offensive 
art,  trade,  business,  occupation 
or  calling;  and  no  act,  matter  or 
thing  wliatsoevcr  shall  at  any 
time  during  the  said  term  be  done 
in  or  upon  the  .said  premises, 
or  any  jjart  thereof,  which  shall 
or  may  be  or  grow  to  the  annoy¬ 
ance,  nuisance,  grievance,  damage 
or  any  di.sturbancc  of  the  occupi¬ 
ers  or  owners  of  the  adjoining 
lands  and  properties. 


FORM  M. — {SecUon  59.) 

In  consideration  of  dollars  to  me  paid  by  {lessor  or 
his  assig7is,  as  the  case  marj  he)  I  do  hereby  surrender  and  yield 
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up  from  tlie  dny  of  tlio  tlulo  lioroof  unto  the  Icasi 
{describe  the  lease  f  idly)  niicl  the  f  orm  tliercin  ercntccl. 

Dated  the  day  of  A.D.  19 
Signed  by  the  above  named  1 

[  (Sianalurc.) 

in  tlie  presence  of  I 


li’ORM  N. — (Section  GO.) 

Moutgagk, 

J,  A.  li.,  being  registered  as  owner  of  an  estate  (here  stale 
nature  of  interest),  subject,  liowever,  to  such  incumbrances, 
lions  and  interests  as  are  notified  by  memorandum  under¬ 
written  (or  indorsed  hereon)  of  tliat  piece  of  land  (description) , 
part  of  section  township  ,  range  ,  (or 
as  the  case  may  be)  containing  acres,  be  the  same  more  or 
loss  (here  .stale  riyhts  of  way,  privileges,  easements,  if  any,  intended 
to  be  conveyed  along  with  the  land,  and  if  the  land  dealt  xcith 
contains  all  included  in  the  original  grants  refer  thereto  for  descrip¬ 
tion  of  parcels  and  diagrams;  otherwise  set  forth  the  boundaries 
and  accompany  the  dc.scription  by  a  diagram),  in  consideration 
of  the  sum  of  dollars  lent  to  me  by  E.  F.  (here  insert 
description),  the  receipt  of  which  sum  I  do  in'roby  acknowledge, 
covenant  with  the  said  IC.  F.: 

Idrstly. — That  I  will  pay  to  him,  the  said  E.  F.,  the  above 
Slim  of  dollars,  on  the  day  of 

Secondly. — That  I  will  pay  interest  on  the  said  sum  at  the 
rate  of  on  the  dollar,  in  the  year,  by  equal  payments 

on  the  day  of  and  on  the  day  of  in 

every  year. 

Thirdly. — (Here  set  forth  special  covenants,  if  any.) 

And  for  the  better  securing  of  the  .said  E.  F.  the  repayment 
m  manner  aforesaid  of  the  prineipal  sum  and  interest,  I  hereby 
mortgage  to  the  .said  E.  F.  my  estate  and  interest  in  the  land 
above  described. 

In  wiliie.ss  whereof,  I  liave  hereunto  signed  my  name  this 
day  of  19  . 

Signed  by  the  above  named  \ 

A.  B.  as,  mortgagor,  in  the  -  (Signature  of  mortgagor.) 
jjresence  of  J 

(Insert  memorandum  of  mortgages  and  incumbrances.) 
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FORM  0.—{Scdion  GO.) 

[NCUMimANCE. 

I,  A .  B.,  l)(!iiig  n'Kisiorod  ns  owner  of  an  esiato  (stale  nature 
of  estate),  siiljjeet,  liowc'ver,  to  sueli  inorlgagos  and  incinn- 
hranees  as  are  notified  by  niemorandnni  underwritten  (or 
indorsed  liereon),  of  that  piece  of  land  of  (description)  part  of 
seetion  ,  lownsliip  ,  rang<!  ,  (or  as  the 
case  vmy  be)  containing  acres,  more  or  less  (here  slate  ri{jhts 
of  way,  'privilcyes,  casements,  if  any,  intended  to  be  conveyed  atony 
with  the  land,  and  if  the  land  dealt  with  contains  all  inchided  in  the 
oriyinal  yranl  or  certificate  of  title,  refer  thereto  for  description 
of  parcels  and  diayrams,  otherwise  set  forth  the  boundaries  and 
accompany  the  description  by  n  diayram),  and  desiring  to  render 
the  said  land  availal)l(!  for  tlic  purpose  of  securing  to  and  for 
the  benefit  of  C,  D.,  of  (description)  tlic  (sum  of  money,  annuity 
or  rent  charyc)  hereinafter  mentioned,  do  hereby  incumber  the 
said  land  for  the  benefit  of  the  said  C.  D.,  with  the  (sum,  annuity 
or  rent  charyc)  of  ,  to  be  paid  at  the  times  and  in  the 

manner  following,  that  is  to  say:  (Here  .stale  the  limes  appointed 
for  the  payment  of  the  sum,  annuity  pr  rent  charyc  intended  to  be 
.secured,  the  interest,  if  any,  and  the  events  in  which  such  sum, 
annuity  or  rent  charyc  shall  become  and  cease  to  be  payable,  also 
any  ,spcci(d  covenants  or  powers,  and  any  modification  of  the 
powers  or  remedies  yiven  to  an  incumbrance  by  this  Act):  And 
subject  as  aforesaid,  the  said  C.  D.  shall  be  entitled  to  all 
pow('rs  and  remedies  given  to  an  incumbrancec  by  The  Land 
Titles  A  cl. 

Signed  by  the  above  named  i 

(Siynalure  of  incumbrancer.) 

in  the  presence  of  j 

(In.scrt  memorandum  of  morlyayes  and  incumbrances.) 


(This  form,  R,  although  struck  out  by  subsection  5  of 
section  11  of  The  Statute  Law  Amendment  Act  (Part  I), 
1909,  is  still  the  form  used  under  subsection  2  of  section  60  of 
The  Land  Titles  Apt.) 

FORAl'P.— (Sedma  GO  (2.) 

Afkioavit  to  jjk  Filed  with  a  Mortgage  or  Incumbrance. 

I,  (name  of  mortyayor  or  incumbrancer,  as  the  case  may  be) 
of  the  of  of  make  oath  and  say: 

(1)  I  am  the  mortgagor  (or  incumbrancer,  as  the  case  may 
be),  named  in  the  hereunto  annexed  instrument,  bearing  date 
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Iho  and  made  in  favor  of  against  (describe  the 
lands  morl(/a(jcd  or  incumbered) , 

(2)  Tile  grant  from  the  Crown  of  the  said  land  lias  not  yet 
been  issued,  but  I  claim  to  be  the  party  rightfully  in  possession 
of  iho  said  land  and  to  be  entitled  to  create  the  said  mort¬ 
gage  (nr  incumbrance)  and  that  particulars  of  my  possession 
and  title  to  the  said  land  are  as  follows:  (Here  nnist  he  given 
such  information  as  will  satisfy  the  registrar  as  to  the  mortgagor’s 
or  incumbrancer’s  right  to  create  the  mortgage  or  incumbrance, 
and  in  the  ease  of  such  mortgagor  or  incumbrancer  of  land  entered 
for  by  him  as  a  homestead  or  pre-emption  under  the  provisions 
in  that  behalf  contained  in  “The  Dominion  Lands  Act,"  that  he 
has  been  recommended  for  patent  and  received  his  certificate  or 
recommendation  in  accordance  loith  the  said  provisions). 

Sworn  before  mo  ) 

this  day  of  | 

j  (Signalurc.) 


FORM  Cl.~-(Scclion  GO.) 

Tuansfeu  of  Mortciaoe,  Incumhrance  or  Lease. 

I,  C.  D.,  the  mortgagee,  (incumbrancec  nr  lessee,  ns  the  case 
may  be),  in  consideration  of  dollars,  this  day  paid  to  me 
by  X.  Y.,  of  the  receipt  of  which  sum  I  do  hereby  acknow¬ 
ledge,  hereby  transfer  to  him  the  mortgage  (incumbrance  or  lease, 
as  the  case  may  be,  describe  the  instrument  fully),  together  with  all 
my  rights,  powers,  title,  and  interest  therein. 

In  witness  whereof  I  have  hereunto  subscribed  my  name 
tiiis  day  of  19  . 

Signed  by  the  said  1  C.D.  (Transferor.) 

in  presence  of  )  x.  Y.  (Transferee.) 


rORAI  R. — (Section  66  (2.) 

Transfer  of  Part  of  Mortgage  Incumbrance. 

I,  C.  D.,  the  mortgagee,  (incurnbrancce  or  lessee,  as  the  case 
may  be)  in  consideration  of  dollars  this  day  paid  to  me  by 
X  Y.,  of  ,  the  receipt  of  which  sum  I  do  hereby  acknow¬ 

ledge,  hereby  transfer  to  him  dollars  of  the  mortgage  (or 
incumbrance,  as  the  case  may  be,  deso'ibe  the  instrument  fidly), 
together  with  all  my  rights,  powers,  title,  and  interest  therein, 
and  the  sum  so  transferred  shall  be  preferred  (or  deferi-cd  or 
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runic  equally,  as  the  case  may  be)  to  the  remaining  sum  secured 
by  the  mortgage  (or  incumbrance). 

In  witness  whereof  I  have  hereunto  subscribed  my  name 
this  day  of  19  . 

Signed  by  the  said  ] 

in  presence  of  [  C.  D.  (Transferor.) 

J  Accepted,  A".  Y.  (Transferee.) 


FORM  S.~(Seclioii  70.) 

Short  Covenants  in  IMoutoage, 

COLUMN  ONE.  COLUMN  TWO. 

1.  lias  a  good  title  to  the  1.  And  also,  that  the  said 

said  land.  mortgagor  at  the  time  of  the 

sealing  and  delivery  hereof,  is, 
and  stands  solely,  rightfully  and 
lawfully  seized  of  a  good,  sure, 
jierfect,  absolute  and  indefeasible 
estate  of  inheritance,  in  fee 
simple,  of  and  in  the  lands,  tene¬ 
ments,  hereditaments  and  all  and 
singular  other  the  premises  here¬ 
inbefore  described,  with  their  and 
every  part  of  their  appurtenances, 
and  of  and  in  every  part  and 
parcel  thereof,  without  any  man¬ 
ner  of  trusts,  reservations,  limita¬ 
tions,  provisos  or  conditions, 
except  those  contained  in  the 
original  grant  thereof  from  the 
Crown,  or  any  other  matter  or 
thing  to  alter,  charge,  change, 
incumber  or  defeat  the  same. 

2.  Has  the  right  to  mort-  2.  And  also,  that  the  said 

gage  the  land.  mortgagor  now  hath  in  himself 

good  right,  full  power  and  lawful 
and  absolute  authority  to  mort¬ 
gage  the  said  lands,  tenements, 
hereditaments,  and  all  and  singu¬ 
lar  other  the  premises  hereby 
mortgaged  or  hereinbefore  men¬ 
tioned  or  intended  so  to  bo  with 
their  and  every  of  their  appurtc- 
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3,  And  that  on  default 
tiio  {morlgagec)  siiall  liavct 
quiet  posHOSsion  of  tin;  land. 


nane(',4  unto  the  said  inortKagoe, 
luH  heir.s,  excuaitor.s,  adminis¬ 
trators  and  assigns  in  manner 
aforesaid,  and  aeeordinp;  to  tlie 
true  intent  and  meaning  of  tliese 
pre.sents. 

3.  And  al.so,  tliat  fiom  and 
iifter  default  shall  iiappen  to 
bo  made  of  or  in  tlie  payment, 
of  tin!  said  sum  of  money,  in 
tlie  said  aiiove  covenant,  men¬ 
tioned,  or  tlie  interest  tlicreof, 
or  any  part  tliereof,  or  of  or 
in  tlie  doing,  oliserving,  iier- 
forming,  fiillilling  or  keeping  of 
some  one  or  more  of  tlie  cove¬ 
nants  in  this  mortgage  par¬ 
ticularly  set  forth,  contrary  to 
the  true  intent  and  meaning 
of  these  presents,  then  and  in 
every  such  ease,  it  shall  and 
may  bo  lawful  to  and  for  tin* 
said  mortgagee,  ids  iu'irs,  exec¬ 
utors,  administrators,  and 
assigns,  ])eaeeably  and  quietly  to 
enter  into,  have,  hold,  use, 
occupy,  possess,  anil  enjoy  the 
aforesaid  lands,  tenements,  here¬ 
ditaments  and  premisi's,  lu'reby 
mortgaged  or  mentioned  or 
intended  so  to  be,  with  their 
appurtenances,  without  the  let, 
suit,  hindrance,  interruption  or 
denial  of  him  the  said  mort¬ 
gagor,  his  heirs,  or  assigns,  or 
any  other  ])erson  or  persons 
whomsoever. 


4.  Free  from  all  incum-  4.  And  that  free  and  clear 
brances.  and  freely  and  clearly  acquitted, 

exonerated  and  discharged  of 
and  from  all  arrears  of  taxes 
and  assessments  whatsoever  due 
or  payable  upon  or  in  respect 
of  the  said  lands,  tenements, 
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iK'n'diliiiiiciils  iiiitl  prcmisc.M,  or 
liny  |)iirt  llicrool’,  and  ol'  and 
from  all  I'orima'  aonvayancoH, 
nioi'(naK(’s,  i'IkIiIs,  annuli, ics, 
debts,  jiidf;i!i(>nls.  exeeiitions  and 
reco/iiiizanees,  and  of  and  from 
all  manner  of  oilier  eliai'Kes  or 
iiietimbranees  wliatso  ever. 

5.  Will  cxoeulo  sucli  fur-  5.  And  also,  that  from  and 
ihcr  assurances  of  the  land  after  default  shall  happen  to 
as  may  be  requisite.  be  made  of  or  in  the  payment  of 

Ihe  said  ^■um  of  money  in  the 
said  covenant  mentioned,  or  the 
interest  thereof,  or  any  part -of 
such  money  or  interest  or  of  or 
in  the  doinK,  observing,  l)er- 
forminK,  fulfilling  or  keeping 
of  some  one  or  more  of  the 
covenants  in  this  mortgage  i)ar- 
ticularly  sot  forth,  contrary  to 
the  true  intent  and  meaning  of 
these  presents  and  of  the  said 
covenants  then  aial  in  every 
such  case  the  said  mortgagor, 
his  heirs  and  assigns,  and  all 
and  every  other  person  or  persons 
whosoever  having,  or  lawfully 
claiming,  or  who  shall  or  may 
have  or  lawfully  claim  any  estate, 
right,  title,  interest  or  trust  of, 
in,  to  or  out  of  the  lands, 
tenements,  hereditaments  and 
])remises  hereby  mortgaged,  or 
mentioned,  or  intended  so  to  be, 
with  the  appurtenances  or  any 
part  thereof,  by,  from,  under  or 
in  trust  for  him  the  said  mort¬ 
gagor,  shall  and  will,  from  time 
to  time,  and  at  all  times  there¬ 
after,  at  the  proper  costs  and 
charges  of  the  said  mortgagee, 
his  heirs,  executors,  adminis¬ 
trators  and  assigns  make,  do, 
suffer  and  execute,  or  cause  or 
procure  to  be  made,  done,  suffered 
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(ukI  oxociitod,  all  and  every  suoli 
I'urtlier  and  other  reasonable 
act  or  acts,  deed  or  deeds,  devices, 
conveyances  and  assurances  in 
(lie  law  for  the  farther,  bettor 
and  inore))erfectly  and  absolutely 
conveyinf!;  the  said  lands,  tcaie- 
inents,  lu'redilaments  and  pre¬ 
mises,  with  the  appurtenances 
unto  the  said  mortKageo,  his 
heirs,  executors,  administrators 
and  assigns,  as  by  the  said 
mortgagee,  his  heirs,  executors 
or  his  or  their  counsel  learned 
in  the  law,  shall  or  may  be 
lawfully  and  reasonably  devised, 
advised  or  re(|nired,  so  as_  no 
j)erson  who  .shall  be  required 
to  make  or  execute  such  assur¬ 
ances  shall  be  compelled,  for 
the  m.aking  or  executing  there¬ 
of,  to  go  or  tnivel  from  his 
usual  place  of  abode. 

0.  Has  dom;  no  act  to  0.  And  also,  that  the  said 

incumber  tin)  land.  mortgagor  hath  not  at  any 

time  heretofore  made,  done,  com¬ 
mitted,  executed  or  wilfully  or 
knowingly  suffered  any  act,  deed, 
matter  or  thing  whatsoever 
whereby  or  by  means  whei-eof, 
the  said  lands,  tenements,  here¬ 
ditaments  and  premises  hereby 
mortgaged  or  mentioned  or 
intended  so  to  be,  or  any  part 
or  parcel  thereof,  are,  is  or  .shall 
or  may  be  in  any  wise  impeached, 
charged,  affected  or  incumbered 
in  title,  estate,  or  otherwise 
howsoever. 


I’Ol^AI  T.—{Scclion  72.) 

POWEU  OF  AtTOUNEY. 

I,  A.  B.,  being  registered  owner  of  an  estate  {here  state  nature 
of  the  estate  or  interest),  subject,  however,  to  such  incumbrances, 
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liens  and  interests  as  are  notified  by  itieinorandinn  underwritten 
(or  indorsed  hereon),  {here  refer  lo  schedule  for  demiption  and 
conlcnte  of  the  several  parcels  of  land  inlcndcd  lo  he  o,ffeclcd,  tvinch 
schedule  must  eonlain  reference  lo  the  exislhm  ccrUJlcalc  of  title 
or  lease  of  each  parcel)  do  liei'eby  appoint  C.  /).  atforncy  on  my 
holialf  to  {here  state  the  nature  and  extent  of  the  powers  intended 
to  be  conferred,  as  lo  sell,  lease,  morlpagc,  etc)  Iho  land  in  the 
said  scliedulo  described,  and  to  exoeulo  all  siieli  instrinnents, 
and  do  al  such  acts,  matters  and  things  as  may  I)e  necessary 
for  carrying  out  the  powers  hereby  giveji  and  for  the  recovery 
of  all  rents  and  sums  of  money  that  may  become  or  arc  now 
due  or  owing  mo  in  respect  lo  tla;  said  lands,  and  for  the  enforce¬ 
ment  of  all  contracts,  covenants  or  conditions  binding  upon 
any  lessee  or  occupier  of  the  said  lands,  or  upon  any  other 
person  in  respect  of  the  same,  and  for  tlie  taking  and  main¬ 
taining  possession  of  the  said  lands,  and  for  pi'otocting  the 
same  from  waste,  damage,  or  trespass. 

In  witness  whereof  I  have  hereunto  subscribed  my  name 
this  day  of  1!)  , 

.Signed  by  t la.-  above  named  1  {Bn, nature) 

yl. /f.  in  the  presence  ol  /  .  / 


FORM  \].—{Bcclion  73) 

Revocation  of  Pownu  of  ArronNEv. 

I,  A.  B.,  of  hereby  revoke  the  jiower  of  attorney 
given  by  me  lo  ,  dated  tlic  day  of  ,  19  ,  and 
recorded  in  the  land  titles  office  at  for  the  land 

registration  district,  on  the  day  of  ,  19  ,  as 

No. 

In  witness  whereof  I  have  hereunto  subscribed  my  name 
this  day  of  19  . 

Signed  by  the  above  named  1  ,  . 

A.  B.  in  the  presence  of  /  iBignalure) 


FORM  V. — {Section  79) 

Transfer  of  L.vnd  under  Process  of  Law. 

I,  .  >  >  the  person  appointed  to  execute  the 

process  hereinafter  mentioned,  in  pursuance  of  a  writ  dated  the 
day  of  ,  one  thousand  nine  hundred  and  and 

issued  out  of  {insert  name  of  court),  a  court  of  competent  juris¬ 
diction,  in  an  action  wherein  is  the  plaintiff,  and 
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the  clofcnchint,  wliicli  said  is  registered  as  tlic  owner  of  the 
land  lieroinaflcr  described,  subject  to  tlic  mortgages  and  incum¬ 
brances  notified  liercunder,  do  hereby  in  consideration  of  the 
sum  of  paid  to  me,  as  aforesaid,  by  E.  F.  {inscrl 
addition)  TRANSFJ3R  to  the  said  E.  F.  all  that  jneco  of  land 
(here  insert  a  sufficient  description  of  the  land,  and  refer  to  the 
debtor’s  ccrtijicalc  of  title  or  (jrant). 

Dated  the  day  of  one  thousand  nine  hundred 

and 

Signed  by  the  above  named  ] 

[  (Signature  with  official  seal.) 
in  presence  of  J 

Mortgages  and  incumbrances  referred  to.  (State  them.) 

Or 

FORM  Y.— (Section  S3.) 

Transfer  of  Land  on  Sale  for  Taxes. 

I,  ,  of  ,  by  virtue  of  authority  vested  in  me  to 
sell  lands  for  arrears  of  taxes  by  do  hereby  in  consideration 
of  the  sum  of  paid  to  me  by  E.  F.  (insert  addition)  TRANS¬ 
FER  to  the  said  E.  F.  all  that  piece  of  land  being  (here  insert  a 
sufficient  description  of  the  land,  and  refer  to  the  certificate  of  title). 
Dated  the  day  of  one  thousand  nine  hundred 

and 

Signed  by  the  above  named  )  * 

(Signature  with  official  seal.) 

in  presence  of  I 


Or 

FORM  V. — {Section  79.) 

Transfer  of  Lease,  Mortgage  or  Incumbrance  under 
Process  op  Law. 

I,  ,  of  _  ,  the  person  appointed  to  execute  the 
writ  hereinafter  mentioned  (or  otherwise,  as  the  case  may  be),  in 
pursuance  of  a  writ  of  fieri  facias,  tested  the  day  of 
one  thousand  nine  hundred  and  and  issued  out  of  (insert 

name  of  court),  a  court  of  competent  jurisdiction,  in  an  action 
wherein  is  the  plaintiff  and  the  defendant,  which 
said  is  registered  as  the  owner  of  a  lease  (mortgage  or 

incumbrance,  as  the  case  may  be)  numbered  of  (or  upon) 
the  land  hereinafter  described,  subject  to  the  mortgages  or 
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incumbmncos  nolificd  liorcundor,  do  hereby,  in  consideration  of 
the  sum  of  l)(iid  to  me  as  aforesaid,  liy  E.  F.  {insert 
addition)  TRANSFER  to  the  said  E.  F.  tlio  lease  (mortgage  or 
incumbrance)  granted  by  to  and  in  favor  of  , 

dated  tlic  day  of  to,  in  and  over  {here  describe  the 
land  according  to  the  description  in  the  lease,  mortgage  or  incum¬ 
brance,  and  refer  to  the  registered  instrument). 

Dated  the  day  of  ,  one  thousand  nine  hundred 
and 


Signed  by  the  above  named 
in  presence  of 


{Signature  ivith  official  seal) 


Or 

FORM  V — {Section  79.) 

Transfer  op  Land  under  Decree  or  Order  of  a  Court  op 
Competent  Jurisdiction. 

I  {insert  name),  in  pursuance  of  a  decree  {or  order)  of  {insert 
name  of  court),  a  court  of  competent  jurisdiction,  dated  the 
day  of  one  thousand  nine  hundred  and  ,  and 
entered  in  the  register,  vol.  ,  fob  ,  hereby  TRANSFER 
to  E.  F.  {insert  addition),  subject  to  the  mortgages  and  incum¬ 
brances  notified  hereunder,  all  that  piece  of  land  being  {here 
insert  a  sufficient  description  of  the  land  and  refer  to  the  certificate 
of  title  or  grant). 

Dated  the  day  of  ,  one  thousand  nine  hundred 

and 

Signed  by  the  above  named  ) 

j-  {Signature  with  official  seal.) 
in  presence  of  J 

Mortgages  and  incumbrances  referred  to.  {State  them.) 


Or 

FORM  Y.— {Section  79.) 

Transfer  op  Lease,  Mortgage  or  Incumbrance,  under 
Decree  or  Order  of  a  Court  op  Competent  Jurisdiction. 

I  {insert  name),  in  pursuance  of  a  decree  or  order  of  {insert 
name  of  court),  a  court  of  competent  jurisdiction,  dated  the 
day  of  ,  one  thousand  nine  hundred  and  , 
and  entered  in  the  register,  vol.  ,  fob  ,  hereby 
TRANSFER  to  E.  F.  {insert  addition)  subject  to  the  mortgages 
and  incumbrances  notified  hereunder,  the  lease  (or  mortgage  or 
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incumbmiico,  as  the  case  may  he)  ifrantcd  by  in  favor  of 
of  (or  U]  on)  all  tliat  ])icco  of  land  (here  insert  description 
of  the  land  according  to  the  description  in  the  lease,  mortgage  or 
incumbrance,  and  refer  to  the  registered  instrument). 

Dated  the  day  ot  ,  one  thousand  nine  hundred 
and 


Signed  by  the  above  named 
in  presence  of 


(Signature  with  official  seal.) 


Mortgages  and  incumbrances  referred  to.  (State  them.) 


FORM  W. — (Seciio7i  Sf.) 

Caveat  FonniDDiNG  Registration. 

To  the  Registrar  for  : 

Take  notice  that  I  (insert  name  and  addition  of  caveator) 
claim  (specify  the  estate  or  interest  claimed)  in  (describe  land 
and  refer  to  certificate  of  title),  standing  in  the  register  in  the 
name  of  ;  and  I  forbid  the  registration  of  any  person  as 
transferee  or  owner  of,  or  of  any  instrument  affecting  the  said 
estate  or  interest,  unlc.ss  .such  instrument  lie  expressed  to  be 
subject  to  my  claim.  I  appoint  as  the  place  at  which 

notices  and  proceedings  relating  hereto  may  be  served. 

Dated  this  day  of  ,  19  . 

(Signature  of  caveator  or  his  agent.) 


FORM  X. — (Section  S5.) 

Affidavit  in  Support  of  Caveat. 

I  (the  caveator  or  his  agent),  make  oath  and  say  (or  solemnly 
declare)  as  follows: 

(1)  I  am  the  within  named  caveator  (or  agent  for  the  above 
named  caveator). 

(2)  I  believe  that  I  have  (or  the  said  caveator  has)  a  good 
and  valid  claim  upon  the  said  land  (mortgage  or  incumbrance) 
and  I  say  that  this  caveat  is  not  being  filed  for  the  purpose 
of  delaying  or  embarrassing  any  person  interested  in  or  pro¬ 
posing  to  deal  therewith. 

Sworn  before  me.  etc.  (Signature.) 
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FORM  Y.—iSeciion  89.) 

Notice  to  Caveator  to  take  Proceedings  on  Caveat. 

Take  notice  that  tlio  caveat  Ioclp;efl  by  you  in  the  land 
titles  office  for  the  district  of  on  the  day  of 

19  ,  forbidding  the  registration  of  any  person  as  transferee  or 
owner  of  or  of  any  instrument  affecting  the  estate  or  interest 
claimed  in  your  caveat  in  respect  of  {describe  land  and  refer  to 
certificate  of  title)  unless  such  instrument  bo  expressed  to  be 
subject  to  your  claim,  will  cease  to  have  any  effect  after  the 
expiration  of  sixty  days  {or  such  shorter  time  as  the  judge  mag 
order)  next  ensuing  the  date  at  which  this  notice  is  served  or  sent 
to  you  l3y  registered  mail,  unless  in  the  meantime  you  take  pro¬ 
ceedings  in  court  on  your  caveat.  This  notice  is  given  pursuant 
to  section  89  of  The  Land  Titles  Act, 

Dated  at  the  day  of  19  . 

To  {the  caveator). 

at  {address  stated  in  the  caveat), 

{Signature  of  person  giving  the  notice.) 

FORM  Z.— {Section  102.) 

Affidavit  op  Att’estation  op  an  Instrument. 

I,  A.  B.,  of  ,  in  the  ,  make  oath  and  say: 

(1)  I  w.as  personally  present  and  did  sec  named  in 
the  (within  or  annexed)  instrument,  who  is  personally  known  to 
me  to  be  the  person  named  therein,  duly  sign  and  execute  the 
same  for  the  purposes  named  therein; 

(2)  That  the  same  was  executed  at  the  in  the 

and  that  I  am  the  subscribing  witness  thereto; 

(3)  That  I  know  the  said  and  he  is  in  my 
belief  of  the  full  age  of  twenty-one  years. 

N.B. — Where  an  instrument  is  execided  by  an  attorney  under 
the  provisions  of  section  72,  paragraph  3  may  be  omitted. 

Sworn  before  me  at  ,  I 
in  the  ,  this  ]■  (Signature.) 

day  of  A.D.  19  .  j 


FORM  AA.— {Section  113.) 

Reference  by  Registrar  to  the  Judge. 

{Place  and  date.) 

In  the  matter  of  the  registration  of  transfer  {or  as  the  case 
may  be)  A.  R.  to  C.  D. 
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The  I'ogi.strar  under  seelion  one  hundred  and  thirteen 
of  The  Land  Titles  Act  hereby  I'efcrs  the  following  matter  to 
the  judge,  to  wit:  {Here  stale  briefly  the  diflieidly  which  has 
arisen.) 

The  parties  interested,  so  far  as  the  registrar  knows  or 
has  boon  informed,  are:  {Here  give  the  names.) 

{Signature), 

{Ofllcial  seal.)  Registrar. 

rOlllM  BB. — {Sections  114  and  116.) 

Demand  to  Return  Certificate  of  Title. 

To  {7iame  of  owner  or  whoever  is  custodian  of  certificate). 

You  are  hereby  required  to  forward  to  the  land  titles 
office  certificate  of  title  No.  ,  in  favor  of  {insert  owner’s 
name)  for  {description  of  land)  as  the  same  is  required  by  me 
pursuant  to  the  provisions  of  The  Land  Titles  Act  for  the  purpose 
{purpose  for  ivhich  certificate  is  required  and  whether  or  not  by 
direction  of  a  judge). 

Your  attention  is  called  to  the  provisions  of  sections  114 
and  115  of  the  said  Act,  and  the  penalty  therein  provided 
for  neglect  or  refusal  to  comply  with  this  demand. 

A.  B., 

Registrar,  District. 


FORM  CQ.— {Section  124.) 

I  ,  Alberta  land  surveyor,  do  solemnly  declare  that 
the  survey  represented  by  this  plan  has  been  made  by  me  in 
accordance  with  the  provisions  of  The  Alberta  Surveys  Act,  and 
that  this  plan  is  correct  and  true  to  the  best  of  my  knowledge 
and  belief,  and  is  prepared  in  accordance  with  the  provisions  of 
The  Land  Titles  Act. 

Dated  at  this  day  of  19  ,  in  the  presence 
of 


FORM  m,.— {Section  17  {2.) 

The  Land  Titles  Act. 

Land  Titles  Office. 
Alberta  Land  Registration  District. 

Re 

I  hereby  certify  that  on  this  day  of 
191  ,  at  o’clock  m.,  certificate  of  title  No. 


A.D. 
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stood  in  the  name  of  for  the  above  land  subject  to 

the  following  registered  instruments  only: 


■^1 

,  ii 

n| 

Date  of 
Registry- 

.2 

§ 

o 

Grantee,  etc. 

Quantity 
of  land. 

§ 

i 

Registrar, 

Alberta  Land  Registration  District. 


FORM  FF. — {Section  17  {3.) 

Land  Titles  Office. 

Alberta  Land  Registration  District. 

I  hereby  certify  that  on  this  day  of  A.D.  191 
at  o’clock  m.,  there  are  no  decrees,  orders  or  execu¬ 

tions  entered  in  the  execution  register  of  the  above  office,  and 
no  instrument  referring  generally  to  lands  entered  in  any  other 
register  of  such  office,  which  affects  lands  of  excepting: 

Registrar, 

Alberta  Land  Registration  District. 


FORM  GG.— {Section  71.) 

Alberta  Land  Registration  District. 

Certificate  of  Charge. 

Mortgage  or  Incumbrance. 

Mortgage  or  Incumbrance  No.  .  Application  No. 
Assignment  No.  .  Certificate  of  Title  No. 

This  is  to  certify  that  a  made  by  to  for 
the  sum  of  dollars  affecting  was  duly  registered  in 
the  land  titles  office  at  Alberta,  on  the  day  of 

A.D.  19  ,  at  o’clock  m.,  and  that  no 
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registered  mortgages  or  ineumbriuiccs  affecting  the  said  lands 
are  entitled  to  priority  over  tlic  said  except  tlic  following, 
that  is  to  say: 

Dated  at  tlio  Land  Titles  Office  at  ,  Alberta,  this 
day  of  A.D.  191  . 

Registrar, 

Alberta  lAind  Registration  District. 


FORM  HE.— (Section  S3a.) 

I,  a  Dominion  land  surveyor,  do  solemnly  declare 
that  tlic  survey  represented  by  tliis  plan  has  been  made  by 
me  and  that  the  said  plan  is  correct  and  true  to  the  best  of 
my  knowledge  and  belief  and  is  prepared  in  accordance  with 
the  provisions  of  The  Land  Titles  Act. 

Dated  at  this  day  of  ,  19  ,  in  the 

presence  of 
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APPENDIX  B 

TARIFFS 


MANITOBA. 

TARIFF  OF  FEES  UNDER  THE  REAL  PROPERTY  ACT. 


The  following  shall,  on,  from  and  after  the  fifteenth  day  of 
February,  A.D.  1911,  be  the  tiiriff  of  charges  to  be  charged  by 
each  district  registrar  under  said  The  Real  Properly  Acl: 


FEES  ON  APPLICATION. 


The  fees  to  bo  paid  on  application  to  bring  land  under  the 
Act  .shall  be  as  follows,  inclusive  of  contribution  to 
a.ssurancc  fund: 


Where  the  value  of  the  land  docs  not  exceed  .S500 . $  .5.00 

On  each  $500  value  thereafter,  or  fraction  thereof,  add  $4 
until  value  roaches  $3,000. 

On  each  $500  value  thereafter,  or  fraction  thereof,  add  $3 
until  value  reached  is  $5,000. 

On  each  $1,000  value  thereafter,  or  fraction  thereof, 
add  $3. 

When  the  applicant  is  the  original  grantee  from  the 
Crown,  and  there  is  no  cloud  on  the  title  and  no 
transaction  affects  the  land  other  than  leases,  mort- 
gages,  fi.fas.,  certificates  of  judgment  or  other  charges 
or  liens,  the  fees  shall  in  all  cases  be  one-half  of 
the  above  named  fees. 

When  the  land  has  been  sold  by  a  sheriff  under  fa.,  or 
under  power  of  sale  in  a  mortgage,  or  has  been  in 
question  in  any  suit  or  proceeding  in  equity,  a  further 
fee  upon  the  following  scale  shall  be  charged  for  each 
mortgage  sale,  or  for  each  suit  or  proceeding  which  it 
shall  be  necessary  for  the  examiner  to  inquire  into : 

When  the  value  of  the  land  docs  not  exceed  $500  .  2.00 


On  each  additional  $1,000  value  thereafter,  or  fraction 


thereof,  until  the  value  reaches  .$4,500 .  1.00 

When  the  value  exceeds  .$4,500 .  7.00 
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For  lixmnination  of  oacli  documonl  in  HH)-»p_or(,  of  an  ajipli- 
(-•aiion  in  oxcchh  of  fan,  20  oonis,  This  fco  nof  to  lx; 
clini’t^ad  U]ion  any  (lociimonfc  oxanhnod  undar  Ifist 
clausa  in  power  of  sale,  sharin'  or  oquify  procaodinn;s. 
For  filing  with  fha  applicatioii,  aacli  mortgage,  convay- 


ance,  raiaasa  or  other  link  in  the  chain  of  title,  axciapt 

patent  or  discharge  of  mortgage . S  2.00 

For  filing  each  patent  or  discliarge  of  mortgage .  1.00 

Each  direction  or  request  to  issue  a  certificate  of  title  to 

any  person  other  than  the  aiiplicant .  1.00 

runs  on  tuansmissions. 

The  fees  to  bo  paid  on  all  transmissions  will  be  as  follows: 

When  the  value  of  tlio  land  does  not  exceed  iiil.'lOO. ,  6.00 

When  the  value  of  the  land  does  not  exceed  .SI  ,000 .  .  8.00 

When  the  value  of  the  land  does  not  exceed  $1,500.  .  10.00 
When  the  value  of  the  land  does  not  exceed  .$2,000 .  .  12.00 
On  each  $1,000  thereafter,  or  fraction  thereof,  add.  .  2.00 

KEGISTIIATIONS. 

Registering  transfer  of  land  (including  fee  for  certificate  of 

title,  and  fee  for  tax  and  other  searches) .  3.00 

Registering  a  mortgage,  incumbrance  or  charge  or  transfer 
thereof  (including  certificate  of  charge),  where  the 
money  secured  does  not  exceed  $5,000 .  3.00 


On  each  $1,000,  or  fraction  thereof,  up  to  $10,000,  a 
further  fee  of  $1;  and  on  each  $1,000,  or  fraction 
thereof,  over  $10,000,  a  further  fee  of  50  cents,  until 
the  total  registration  fee  shall  reach  $25. 

On  registration  of  mortgages  by  corporations,  executors 
or  administrators,  or  on  registration  of  transfers  of 
land  to  or  from  corporations,  executors  or  adminis¬ 


trators,  the  district  registrar  may,  in  his  discretion, 
charge  an  additional  fee  of  not  less  than  $1  nor  more 
than  $10  for  investigation  of  evidence. 

Registering  each  power  of  attorney .  2.00 

Registering  a  lease  (exclusive  of  fee  for  leasehold  certi¬ 
ficate)  .  3.00 

Registering  or  filing  any  mechanics’  lien,  Us  pendens, 
order,  decree,  certificate  of  judgment  or  any  di.schargo 
of  any  mechanics’  lien,  certificate  of  judgment, 
mortgage  or  charge .  1.00 
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lloKisioriti'?  any  insinniionl  oUicr  than  those  herein 

provided  for . H  2.00 


riLINOS. 

Fiiinfj;  eaeii  caveat .  2.00 

Filing  eaeii  discliargc,  iapsc,  witiidrawai  or  merger  of 

caveat  . 1.00 

Fiiing  petition  on  caveat .  1.00 

Each  fiiing  of  evidence  of  proceeding  on  caveat .  1.00 

Filing  proceedings  under  power  of  sale .  2.00 

Filing  notice  of  intention  to  exercise  power  of  sale .  2.00 

I'UANS. 

For  registration  of  each  plan,  exclusive  of  field  inispcction 
and  extra  certificate  of  title: 

Lots  1  to  10 .  10.00 

Lots  n  to  .50 .  1.5.00 

Lots  .51  to  100 .  20.00 

Lots  101  to  200 .  25.00 

Lots  20]  to  500  .  ,30.00 

Lots  501  to  1,000  .  .35.00 

Lots  1,001  to  2,000 .  45.00 

For  each  additional  500  lots,  or  fraction  tliercof,  after 

first  2,000  lots,  add .  5.00 

For  examination  and  field  inspection  of  subdivision  plans, 
to  be  paid  upon  deposit  of  plan  for  examination, 

minimum  fee .  10.00 

For  plans  containing  40  lots  and  over,  each  lot  in  first  100  .25 

Each  lot  after  first  100 . 10 

All  lots  over  one  acre  in  area  shall  be  counted  as  equiva¬ 
lent  to  as  many  lots  as  there  are  acres. 

Should  it  be  found  necessary,  on  account  of  errors  in  the 
survey  or  plan,  to  make  further  examination  or 


inspection,  the  actual  cost  of  the  same  will  be  charged. 


Registration  or  order  cancelling  or  varying  plan .  2.00 

Every  blue  print  copy  of  plan,  or  part  of  plan,  25  cents  a 
square  foot. 

Minimum  fee .  1.00 

District  registrar’s  certificate  on  same .  1.00 

For  all  other  services  of  surveyor,  per  hour .  2.00 

Receiving  plan  of  railway  right  of  way  for  deposit .  1.00 
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l{cooivin}^  plan  of  railway  right,  of  way  for  filing,  for  oacli 

mile  of  right  of  way  shown  on  jhan .  $1.00 

nKXEn.vi,. 

Each  extra,  certiraailt'  of  title .  1,60 

Each  withdrawal  of  any  application .  2,00 

Each  certificate  of  charge  or  of  regi.stration  of  mortgage 

or  charge . 60 

Certified  copy,  first  folio  of  100  words .  1.00 

.For  every  folio,  or  part  of  folio,  after  the  first . 10 

Each  summons . 60 

Examination  of  e/ich  witness,  per  hour. .  2,00 

Entering  not  ice  of  marriage  or  death .  2.00 

•For  entry  ol'  survivor  or  other  persons  as  in'oprielors  in 

ca.se  of  joint  tenancy .  2.00 

Merger  of  any  estate  or  incuinin'ance .  l.OO 

Entering  satisfaction  or  lajj.se  of  certificate  of  judgmenf. 

or  mechanics’ lien .  1.00 

Every  entry  in  the  register,  for  which  no  other  fee  is 

provided  . „50 

Each  extra  memorial,  whether  in  the  regi.ster  or  on  any 

instrument  . 50 

Each  search . 25 

Taxation  of  costs,  jjcr  liour .  1.00 

Each  redemption  certificate .  1.00 

On  payment  out  to  lax  purchaser  of  roderaption  moneys, 

2  per  cent._  of  f  lic  money  paid  out. 

On  each  correction  in  a  certificate  of  title .  1.00 

Carbon  copies  of  certificate  of  title  for  assessors,  actual 
co.st  of  furnishing  same  not  to  exceed  5  cents  each. 

Fee  on  lost  certificate  of  title,  exclusive  of  provisional 

certificate  when  required .  2.00 

On  notices  is.suecl  by  a  district  registrar  for  each  person  to 

bo  served .  1.00 

On  rejection  of  each  instrument  presented  for  registration, 
to  be  charged  in  the  discretion  of  the  district 

registrar .  1.00 

Each  order  made  by  a  district  registrar  or  registrar 

general .  1.00 

Each  fiat  of  registrar  general .  2.00 

Each  fiat'of  district  registrar  for  filing  second  caveat. . . .  1.00 

Each  approval  of  registrar  general  or  district  registrar 

under  The  Devolution  of  Estates  Act .  2.00 

On  release  of  any  document  from  holdup  file,  a  district 
registrar  may,  in  his  discretion,  charge  a  fee  up  to 
but  not  exceeding .  5.00 
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'rAlUEK  OF  FJiES  UNDEIl  TITI3  I.AND  TITLES  ACT. 


Hcginn,  Eruhiy,  August  31,  1900. 

His  Honour  tho  Lieutenant  Covernor  by  and  with  the 
advice  of  tlie  Executive  Council  lias  been  ])lcased  to  order  that 
the  fees  to  be  exiictcd  Ijy  each  registrar  of  a  land  registration 
district  or  by  his  deputy  or  tlie  acting  registrar  (as_  the  case 
may  be)  in  tho  event  of  the  death  or  absence  from  oflicc  of  the 
registrar  for  tlie  services  to  be  done  and  performed  liy  a  registrar 
under  and  by  virtue  of  the  provisions  of  The  Land  Titles  Ael 
or  of  any  Act  or  Acts  jiassed  in  amendment  thereof  shall  be  those 
which  arc  set  out  in  the  tariff  of  fees  below: 

1.  For  each  certificate  of  title  and  duiilicate  if  there 

arc  any  instruments  in  the  registrar’s  hands  which  incum¬ 
ber  or  affect  the  land  as  mentioned  in  sections  41,  42  and 
43,  including  all  fees  for  registration,  searches  and  mem¬ 
orandums  . $  4.00 

And  also  assurance  on  sworn  value. 

2.  Each  certificate  of  title  issued  in  accordance  with' 

an  applicfition  made  under  the  provisions  of  section  49, 
where  at  the  time  of  the  issue  of  such  certificate  the 
patent  is  the  only  instrument  in  the  hands  of  the  registrar 
affecting  tlie  land,  shall  bo  issued  and  a  duplicate  thereof 
shall  be  delivered  or  mailed  to  the  person  or  company 
entitled  thereto  for  a  fee  of .  2.00 

3.  For  a  certificate  of  title  on  an  application  to 
firing  land  under  the  Act  in  cases  other  than  those  pro¬ 
vided  for  by  the  last  item,  Avliich  shall  include  the  fees  to 
be  paid  to  the  assurance  fund,  and  for  the  duplicate  cer¬ 
tificate  of  title  and  abstract  and  all  filings,  searches  and 
inspections: 

(a)  Where  the  value  of  the  land  does  not  exceed  $500  5.00 

(b)  Where  the  value  is  over  $500  and  up  to  $1,000. .  7.00 

(c)  For  each  additional  $500  or  the  fraction  thereof 


until  the  value  reached  is  .$5,000  add .  1.00 

And  for  each  additional  $1,000  thereafter  or 

fraction  thereof  add .  1.00 

(See,  however,  item  No.  8.) 

4.  For  registering  a  transfer  and  issuing  a  certificate 
of  title  thereon  and  duplicate  thereof  and  including  fees 
for  memorandums,  searches  and  inspections: 


039 


(140 


ClANADJAN  TOKUMNS  SVS’l'MM 


(a)  WIh'I’o  (Jk)  vdltio  of  Uio  pcopci'ty  dotis  iiol  uxccccl 
-SfiOt)  iii(;Ui(liiiA'  iVcH  piiyublo  to  iho  (iHSUrnncc 


I'iiikI  . $  ‘^•00 

(6)  Wlioco  iliu  ViiJiK!  ol'  Llu!  proporly  is  over  $500,  . .  4.00 


Anci  ill  iidditioii  ilie  iVe.s  imyidilc  to  the  assur- 
iinco  fund. 

(See,  liowever,  ilem.s  Nos.  8  and  U). 


5.  For  a  eertifieale  of  title  on  a,  transmission  liow- 

cver  elTcctefl  ineluding  fees  for  duplicate  tliereof  and  for 
registration,  searclu's  and  all  other  services  connected 
therewith,  l)ut  not  including  fees  payable  to  assurance 
fund .  5.00 

If  the  liind  transmitted  is  included  in  more  than  one 
certificate  of  title,  for  entering  memorandum  on  each 
certificate  of  title  and  duplicate  thereof,  after  tlie  first 

certificate  .  FOO 

(See,  however,  item  No.  8.) 

6.  For  new  cert  ificate  of  title  to  register  female  owner 

on  her  marriage  including  duplicate  thereof  and  all  filings, 
memorandums  and  services  connected  therewitli .  3.00 

7.  For  certificate  of  title  issued  on  any  other  instru¬ 
ment  and  for  duplicate  certificate .  2.00 

8.  If  more  than  one  certificate  of  title  is  reipiired 
upon  the  same  instrument,  for  each  certificate  with  ilupli- 

cate  thereof  after  the  first  certificate .  2.00 

9.  For  registering  or  filing  any  leasi;  (exclusive  of  the 

fee  of  .$2  for  ccrtific.ate  of  lease),  mortgage,  incumbrance 
or  charge,  surrender  or  power  of  attorney,  including  all 
memorandums,  searches  and  other  services  connected 
therewith  .  l.oO 

(See,  however,  item  No.  11.) 

(a)  For  filing  first  mortgage  or  incumbrance  before 

issue  of  grant .  1.00 


Also  the  fees  to  bo  paid  under  item  No.  1  for 
issuing  certificate  of  title,  etc.,  and  assurance  on 
sworn  value. 

(b)  For  everymortgageorincumbrance  after  thefirst  1.50 
10.  For  registering  or  filing  any  mechanics’  lien, 
certificate,  order  or  decree  of  a  court  or  judge,  or  any 
assignment  or  discharge  wholly  or  partially  of  a  mortgage, 
incumbrance  or  charge;  or  a  satisfaction  of  an  annuity  or 
any  other  instrument  affecting  land  other  than  those 
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particulni’Iy  specified  in  tills  tiirilT;  iiuiludiiifi;  all  memo¬ 
randums,  soui’clies  and  oilier  serviecs  eoimected  tlicro- 


(Seo,  liowovcr,  item  No.  11.) 

11.  When  any  iii.strument  resislored  deals  with  or 

alTccts  land  in  more  than  one  certilieaLo  of  title,  for  each 
memorandum  after  the  first  memorandum . 60 

12.  I’or  each  abstract  respecting  land  included  in  one 

certificate  of  title,  or  respecting  each  quarter  section  for 
which  certificate  of  title  has  not  been  granted,  including  all 
charges  for  searches  and  certificates . 50 

13.  For  filing  each  caveat  and  for  preparing  and 

mailing  notices  in  connection  therewith .  2.00 

14.  For  notice,  form  Y  under  .section  130 .  1.00 

1.5.  For  entering  withdrawal,  lapse  or  removal  of 

cav'cat  .  1.00 

10.  For  each  search  for  each  parcel  of  land  or  for 
any  name . 25 

17.  For  a  certificate  as  to  decrees,  orders  or  executions 

including  one  search  for  one  name . 50 

And  for  each  additional  name . 25 

18.  For  each  certificate  of  charge . 50 

19.  For  each  map  or  plan  registered,  including  new 

certificate  of  title  and  duplicate  thereof .  4.00 

(See,  however,  items  Nos.  8  and  11.) 

20.  For  each  map  or  plan  deposited  under  any  Rail¬ 
way  Act  or  any  other  Act  than  The  Land  Titles  Act .  1.00 

21.  For  registering  or  filing  writ  of  fieri  facias  or  a 
satisfaction,  withdrawal  or  expiration  thereof,  including 

all  memorandums  and  other  services  connected  therewith.  1.00 

22.  For  the  production  of  each  instrument  filed  or 

registered  . 10 

23.  On  rejection  of  each  instrument  presented  for 

registration,  to  be  charged  in  discretion  of  registrar .  1.00 

24.  For  copy  of  or  extract  from  any  registered  instru¬ 

ment  or  instruments  otherwise  in  the  custody  of  the 
registrar,  per  folio  of  100  words . 10 

(For  certificate  see  item  26.) 

25.  (a)  For  copy  of  every  map  or  tracing  attached 

to  or  indorsed  on  any  document .  2.00 

(b)  For  copy  of  each  map  or  plan  filed,  registered  or 
deposited  in  the  land  titles  office  up  to  and 

inclusive  of  100  lots .  3.00 

And  for  each  additional  lot  over  100 . 02 
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(c)  And  for  cacli  copy  or  InKiinn  sliowinp;  one  l)lo(!lc 
of  lots  or  of  OIK!  or  more  lots  in  one  block  on  any 
sncli  map  or  plan . -S  2,00 

20.  For  ('acli  ccrlificaic,  signed  by  the  registrar, 
deputy  registrar  or  acling  registrar  and  authenticated  by 
the  registrar’s  olficial  s('al  and  not  otlicrwiso  provided  for  .25 

27.  b'or  taking  each  aflidavit  or  solemn  declaration. .  .20 

28.  For  entering  executor  or  administrator  or  an 

assignee  under  The  AHNi{imncnls  Act  as  transferei!  or 
proprietor  of  a  mortgage  on  a  transmission .  1,00 

29.  For  entering  survivor  or  otlier  person  as  pro¬ 
prietor  in  the  ease  of  a  joint  proprietorsliip .  1.00 

30.  For  each  certificate  and  reference  to  a  court  or 
judge,  excepting  a  reference  made  under  .section  1^17  of 

The  Land  Tillcs  Aet .  2.00 


31.  For  attending  a  court  or  judge  on  reference  or  on 
hearing  of  any  petition  or  on  any  pi'oceeding  or  on  pro¬ 
ducing  any  document  on  any  application  or  in'occeding 


before  a  court  or  judge  for  eacli  hour .  1.00 

32.  For  a  certificate  of  title  or  duplicate  issued  to 

rcphico  one  worn  out,  filled  up,  destroyed  or  lo.st .  2.00 

(a)  Where  a  certificate  of  title  or  duplicate  thereof 
has  been  lost  or  destroyed,  for  perusing  proof  of 
loss,  settling  notice  for  publication  and  for  all 
other  services  excepting  new  certific.ate  of  title. .  1.00 

33.  For  consolidating  two  or  more  certificates  of  title .  2.00 

34.  For  filing  claim  of  exemption  under  section  117. .  1.00 

35.  For  reading  proof  of  lawful  re-entry  and  recovery 

of  possession  and  making  memorandum  of  same  as 
required  by  section  84 .  2.00 


Note — In  addition  to  the  above  fees  there  is  payable  to 
the  assurance  fund,  on  the  registration  of  every  grant  of  incum¬ 
bered  land,  on  the  registration  of  the  first  transfer  after  the  issue 
of  a  certificate  of  title  where  the  land  was  not  incumbered,  on 
the  increased  value  of  the  land  in  every  sul^sequent  transfer, 
and  on  the  filing  of  a  fiivst  mortgage  or  incumbrance  before  issue 
of  grant,  one-fifth  of  one  per  cent,  on  the  sworn  value  up  to 
$5,000  and  one-tenth  of  one  per  cent,  on  any  excess  over  such 
$5,000. 

Note — There  shall  not  be  included  in  a  certificate  of  title 
lands  in  more  than  one  township. 

Note — No  charge  shall  be  made  for  any  services  whatever 
under  this  tariff  rendered  to  or  for  the  government  of  Saskatche- 
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No  charge  Hhall  l)o  made  upon  the  issue  of  a  certificate  of 
title  to  a  liomcstead  patentee  under  the  provisions  of  The 
Dominion  Lands  Ad  unless  at  the  time  of  issue  tlie  title  is 
incumbered  and  in  that  event  the  fees  shall  be  as  hereinbefore 
provided.  John  A.  Heid, 

Clerk  KxecuUvo  Council. 


SUPPLEMENTARY  TARIFF  OF  FEES  UNDER  THE 
LAND  TITLES  ACT. 

Regina,  Wednesday,  Febru.ary  17,  1909. 
Under  the  provisions  of  The  Land  Titles  Act  His  Honour  the 
Lieutenant  Governor  by  and  with  the  advice  of  the  Executive 
Council  has  been  pleased  to  order  that  the  fees  to  be  exacted  by 
each  registrar  of  a  land  registration  district  or  by  his  deputy  or 
the  acting  registrar  (as  the  ease  m.ay  be)  in  the  event  of  the  death 
or  absence  from  office  of  the  registrar  for  the  services  in  con¬ 
nection  with  ]n’Occcdings  for  sale  and  foreclosure  of  mortgages 
to  be  done  and  j^erformed  by  a  registrar  shall  be  those  which  are 
set  out  in  the  following  table  of  fees,  namely: 

Registration  Fees  on  Sale  and  Foreclosure  of  Mortgages  Under 
The  Land  Titles  Act. 

Inspecting  notice  of  exercising  power  of  sale  in  mort¬ 
gage  and  instructions  as  to  service . $  2.00 

Instructions  as  to  advertising  .and  sale  of  property . .  3.00 

Fee  on  every  other  application  to  registrar  for  instruc¬ 
tions  during  proceedings .  1.00 

Registration  of  transfer  from  mortgtigee  and  trans¬ 
mission  (including  the  issue  of  certificate  of  title) .  5.00 

And  in  addition  fees  payable  to  the  assurance  fund. 

Order  of  registrar  for  foreclosure  and  transmission, 
including  certificate  of  title .  10.00 

.John  A.  Reid, 

'  Cleric  Executive  Council. 


SOLICITORS’  FEES  ON  SALE  AND  FORECLOSURE 
PROCEEDINGS 

Under  The  Land  Titles  Act  chargeable  against  the  mortgaged 
property  or  proceeds  of  sale  and  allowed  only  to  solicitors 
authorized  to  practise  in  Saskatchewan. 

(As  approved  by  the  attorney  general  for  use  by  registrars.) 
For  the  following  services  when  rendered  and  no  others : 
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Drawing,  serving  and  filing  notice  of  exercising 
power  of  sale,  inclusive  of  all  instructions  and  attend¬ 
ances  . $10.00 

Advertising  sale  and  all  services  in  connection 
therewith,  including  all  attendancc.s,  revising  proof,  etc.  16.00 
On  sale  of  mortgaged  premises  under  power  of 
sale  including  all  instructions,  attendance  at  sale  and  all 
other  attendances  and  services  up  to  completion  of  sale, 

including  the  drawing  of  transfer .  25.00 

Actual  and  necessary  disbursements,  when  verified 
by  statutory  declaration,  including  auctioneer’s  fees 
which  should  not  be  more  than  $15.00  for  ordinary  sale. 


TARIFFS-ALBliR'l'A 


ALBERTA. 

TARIFF  OF  FEES  UNEEll  THE  LAND  TITLES  ACT. 


Ilis  Honour  tlio  Licutcn.nnt,  Governor,  by  and  with  the 
advice  of  the  Executive  Council,  li.as  been  pleased  to  order 
that  the  tariff  of  fees  under  The  Land  Titles  Act  approved  of 
by  Order  in  Council  No.  .504,  1000,  and  other  Orders  in  Council 
amending  the  same,  be  repealed,  and  that  the  tariff  of  fees 
hereto  annexed  be  sulxstitutcd  therefor  and  that  the  fees  to  be 
exacted  by  each  registrar  of  a  land  registration  district  or 
by  his  deputy  or  the  acting  registrar  (as  the  case  may  be),  in 
the  event  of  the  death  or  absence  from  office  of  the  registrar, 
for  the  services  to  be  donc  and  performed  by  a  registrar  under 
and  by  virtue  of  the  provisions  of  The  Land  Titles  Aet,  or  of 
any  Act  or  Acts  passed  in  amendment  thereof,  shall  be  those 
which  are  set  out  in  the  said  tariff  of  fees. 

Land  Titlks  Act. — Tauikp  of  Fees. 

By  Order  in  Council  passed  the  twenty-second  day  of 
February,  A.Jf).  1912,  the  tariff  of  fees  in  force  under  Order  in 
Council  dafed  the  12th  day  of  October,  190G,  and  amending 
Orders  is  repealed  and  the  following  tariff  sub.stituted: 

Fees  on  Grants  from  the  Croivn. 

1.  Each  certificate  of  title  for  land  granted  to  a 
person  or  company  who  has  obtained  a  i^atent  under 
a  homestead  or  under  a  homestead  and  pre-emption 
entry,  or  under  half-breed  land  scrip  or  military  bounty 
land  scrip,  in  accordance  with  The  Dominion  Lands  Act 
and  amendments  thereto  shall  be  issued,  and  a  duplicate 
thereof  shall  be  delivered  or  mailed  to  the  person  or 
company  entitled  thereto,  free  of  charge. 

2.  In  the  case  of  other  patentees  the  fee  p.ayable 
upon  the  issue  of  each  certificate  of  title  and  duplicate, 
including  the  delivery  or  mailing  thereof,  to  the  person 

or  company  entitled  thereto,  shall  be . S  5.00 

Fees  on  Application  to  Bring  Land  under  the  Act. 

3.  Each  certificate  of  title  issued  in  accordance  with 
an  application  made  under  the  provisions  of  section  27  of 
the  said  Act,  where  at  the  time  of  the  issue  of  such 
certificate  the  patent  is  the  only  instrument  in  the  hands 
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of  the  registrar  alTccting  the  land,  shall  be  issued,  and  a 
duplicate  thereof  shall  bo  delivered  or  mailed  to  the 

person  or  company  entitled  thereto  for  a  foe  of  . I  2.00 

4.  For  certificate  of  title  on  an  application  to  bring 
land  under  the  Act  in  cases  other  than  those  provided 
for  in  the  last  item,  which  shall  include  the  fees  to  bo  paid 
to  the  assurance  fund,  and  for  the  duplicate  certificate  of 


title  and  abstract  and  all  filings,  searches  and  inspections: 

(a)  Where  the  value  of  the  land  does  not  exceed  S,500  5.00 

(b)  Where  the  value  is  over  .1500  and  up  to  SI, 000. .  7.00 

(c)  For  each  addition.al  SoOO  or  fraction  thereof 

until  the  value  reached  is  $5,000,  add .  1.00 

And  for  each  additional  .$1,000  thereafter  or 
fraction  thereof,  add .  1.00 

(See,  however,  item  No.  38.) 


Fees  on  Transmissions. 

5.  For  certificate  of  title  on  a  transmission,  includ¬ 
ing  fees  for  duplicate  thereof  and  for  registration,  searches 
and  all  other  services  connected  therewith,  but  not  includ¬ 


ing  fees  payable  to  assurance  fund . ■ .  5.00 

If  the  land  transmitted  is  included  in  more  than  one 
certificate  of  title,  for  entering  memorandum  on  each 
certificate  of  title  and  duplicate  thereof  after  the  first 

certificate  .  1.00 

(See,  however,  item  No.  38.) 

6.  For  entering  executor  or  administrator  as  trans¬ 
feree  or  proprietor  of  a  mortgage  on  a  transmission .  1.00 

7.  For  entering  survivor  or  other  person  as  pro¬ 
prietor  in  the  case  of  a  joint  proprietorship .  1.00 

8.  For  new  certificate  of  title  to  registered  female 

owner  on  her  marriage,  including  duplicate  thereof,  and 
all  filings,  memorandums  and  services  connected  there¬ 
with  .  3.00 

9.  For  a  certificate  of  title  to  an  assignee  for  the 

benefit  of  creditors,  including  duplicate  thereof .  3.00 


Fees  for  Registration  or  Filing. 

10.  For  registering  a  transfer  and  issuing  a  certifi¬ 
cate  of  title  thereon  and  duplicate  thereof  and  including 
fees  for  memorandums,  searches  and  inspections: 

(a)  Where  the  value  of  the  property  does  not  exceed 

$500,  including  fees  payable  to  assurance  fund.  3.00 
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(b)  Wlicro  the  value  of  the  property  is  over  $500. .  .$  4.00 
And  in  addition  tlie  foe.s  jiayablc  to  the  assurance 
fund. 

(See,  however,  items  Nos.  13  and  38.) 

11.  For  registering  or  filing  any  lease  (e.Kclusivo  of 
the  fee  of  .$2.00  for  leasehold  eertificute  of  title),  mort¬ 
gage,  incumbrance,  or  charge,  surrender  or  power  of 
attorney,  including  .all  memorandums,  searches  and 


other  services  connected  therewith .  1.50 

(See,  however,  item  No.  13.) 

(a)  For  every  such  mortgage  or  incumbrance  after 

the  first .  1..50 


12.  For  rcgi.stcring  or  filing  any_  certificate,  order  or 
decree  of  a  court  or  judge,  or  any  .assignment  or  discharge 
wholly  or  partially  of  a  raortga.go,  incumbrance  or  charge; 
or  a  satisfaction  of  an  annuity,  or  any  other  instrument 
.affecting  land  other  than  those  particularly  specified  in 
this  tariff,  but  not  including  mechanics’  liens,  including 
.all  memorandums,  searches  .and  other  services  con¬ 


nected  therewiih .  1.00 

(Sec,  however,  item  No.  13.) 

13.  When  any  instrument  registered  deals  with  or 

affects  hand  in  more  than  one  certificate  of  title,  for  each 
memorandum  after  the  first  memorandum . 50 

14.  For  filing  each  c.ave.at  and  for  preparing  and 

mailing  the  notices  in  connection  therewith .  2.00 

15.  For  entering  withdrawal  of  caveat .  1.00 

IG.  For  every  extra  memorial  required  to  bo  made 

in  connection  with  the  filing  or  withdrawal  of  a  c.aveat. .  .50 

17.  For  registering  or  filing  writ  of  fieri  facias,  or  a 

satisfaction  or  withdrawal  thereof,  including  all  memo¬ 
randums  and  other  services  connected  therewith  .  1.00 

Plans. 

18.  For  registration  of  each  plan  of  subdivision, 

exclusive  of  extra  certificates  of  title .  10.00 

And  a  further  fee  for  each  lot  or  separate  parcel  into 
which  the  land  is  proposed  to  be  subdivided,  as  shown 
on  plan . 50 

19.  Registration  of  order  cancelling  or  varying  plan  2.00 

20.  Receiving  plan  profile  or  book  of  reference  of 

railway  right  of  way,  required  to  be  deposited  under  any 
Railway  Act . _  1.00 
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21.  Kccoivinp:  pinii  of  rnilw'iiy  rigliL  of  way  for  filing 

(inclcr  The  Loud  Tides  Ad,  for  cncli  inilo  of  right  of  way 
ahown  on  plan . 8  1.00 

22.  Every  blue  jn-int  copy  of  j)luii  or  jiart  of  plan 

per  aquarc  foot . 15 

Minimum  fee .  1.00 

District  rcgisl.i'ar’s  certificate  on  same .  1.00 

23.  For  all  other  services  of  .surveyor  ptir  hour .  2.00 

24.  For  each  map  or  plan  deposited  under  any  other 

Act  than  The  Laud  Tides  Ad,  or  Radlway  Ad .  f.OO 

General. 

25.  Eor  taking  e.ach  affidavit  or  solemn  declaration. .  .20 

2(i.  J'or  eacli  searcli  for  each  lot  or  parci'l  of  land  or 

for  dny  name . 2.5 

27.  For  a  certificate  as  to  flecrees,  orders  or  c.\ecu- 

tions,  including  one  search,  for  one  name . -50 

And  for  cacli  additional  name . 25 

28.  For  each  certificate  of  charge . 50 

29.  For  each  alistract  inspecting  land  included  in 
one  certificate  of  title,  or  respecting  each  quarter  section 
forwliich  certificate  of  title  has  not  been  granted,  including 

all  charges  for  searches  and  certificates . ,50 

Provided  that  where  the  entries  on  .such  alistract 
exceed  five  in  number  an  additional  fee  of  ten  cents  for 
all  such  .additional  entries  shall  be  charged. 

30.  For  production  of  each  instrument  filed  or 

registered  . 10 

31.  For  returning  the  documents  of  title  deposited  in 
support  of  an  application  on  withdrawal  or  rejection  of 

any  applic.ation  for  certificate  of  title .  1.00 

32.  For  certified  copy  of  or  extract  from  any  regis¬ 
tered  instrument  or  instrument  otherwise  in  the  custody 

of  the  registrar,  per  first  folio  of  100  ^vords .  1.00 

For  every  folio,  or  part  of  folio  after  first . 10 

33.  For  each  certificate  anrl  reference  to  a  court  or 
judge,  excepting  a  reference  m.ade  under  section  113  of 

The  Land  Tides  A  el .  2.00 

34.  For  attending  a  court  or  judge  on  reference  or  on 

hearing  of  any  petition  or  on  any  proceeding  or  on  pro¬ 
ducing  any  document  on  any  application  or  proceeding 
before  a  court  or  judge,  for  each  hour .  1.00 
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36.  For  a  C'oriificalo  of  liilo  or  diiplicnlo  i.'S.sued  to 
replace  one  worn  out,  lilled  up,  de.stroyed  or  lost . $  2.00 


(a)  Where  a  certificate  of  title  or  duplicate  thereof 
ha.s  been  lost  or  destroyed,  for  pei'using  proof  of 
loss  and  settling  notice  for  publication  and  for  all 
other  services,  e.xcepting  new  certilicfites  of  title.  f.OO 
30.  For  consolidating  two  or  more  certificates  of  title .  2.00 

For  each  memorial  of  cancellation  after  the  first  two.  .50 
37.  For  certificate  of  title  is.sued  on  any  instrument 
not  otherwise  provided  for,  and  for  duplicate  certificate.  2.00 
3S.  Jf  more  tliaii  one  certificate  of  title  is  required 
upon  the  same  instrument,  for  each  certificate  with 

duplicate  tliereof  after  the  first  certificate . , .  2.00 

39.  On  e.ach  correction  in  a  ccrtilicate  of  title,  includ¬ 
ing  examination  of  the  evidence .  1.00 

'JO.  On  rejection  of  each  instrument  ))roscnted  for 
registration,  to  be  charged  in  the  discretion  of  the  registrar  1 .00 
4  ] .  J'’or  each  certificate  signcfl  by  the  registrar,  deputy 
registrar  or  acting  registrar  ami  authenticated  I)y  the 
registrar’s  official  seal,  and  not  otherwise  ])rovidod  for.  .  .  .25 


ASSUa.VNCB  FUND  FEES. 

Note — In  addition  to  the  aljovc  fees  there  is  p.ay.able  to 
the  assurance  fund  on  the  registration  upon  every  absolute 
transfer  of  land  after  the  issue  of  the  first  certificate  of  title 
therefor,  one-fifth  of  one  per  cent,  of  the  value  of  the  land 
transferred  if  such  value  amounts  to  or  is  loss  than  five  thousand 
dollars,  and  one-tenth  of  one  per  cent,  on  the  additional  value 
where  such  value  exceeds  five  thousand  dollars;  and  upon  every 
subsequent  transfer  upon  the  increase  of  value  since  the  grant¬ 
ing  of  the  last  certificate  of  title  one-fifth  of  one  per  cent, 
if  the  increase  is  not  more  than  five  thoasand  dollars,  and 
one-tenth  of  one  per  cent,  on  any  excess  over  such  five  thousand 
dollars,  such  valu.ation  in  each  case  to  be  ascertained  by  the 
oath  or  affirmation  of  the  applicant,  owner,  or  person  aequiring 
the  land,  or  of  such  other  person  as  the  registrar  believes  to  be 
acquainted  with  the  value  of  the  land  and  whose  oath  or  affir¬ 
mation  he  is  willing  to  accept. 
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APPENDIX  C 

ADOrnONAI.  PR  ACT  \v\{.  mRMS 

No.  l--Notice  to  Adverse  Party. 

Application  No. 

The  Real  Phopehty  Act. 

Land  Titles  Oflicc,  District  of 

ha  applied  to  hrinp;  the  land  described  at  tin;  foot  hereof 
under  the  above  Statute,  and  the  district  rcftistrar  has  directed 
notice  of  the  application  to  be  served  on  you,  and  h.as 
appointed  days  from  such  service,  after  which  time, 
unless  a  caveat  has  been  lodged  foi'biddinp:  the  same  the  limd 
nill  be  brought  under  the  operation  of  the  said  Act  by  issuing 
a  certificate  of  title  to  the  applicant,  or  to  whom  he  m.ay 
appoint,  .and  yon  will  thereafter  be  for  ever  estopped  and 
debarred  from  .setting  np  any  cl.aim  to,  o"  in  respect  of  said 
land. 

Dated  at  the  Land  Titles  Office  ;it  this  day 
of  191  . 

T.ano  IlroioouiiKD  To 

Dislrki.  Jie{/istmr. 

No.  2 — Affidavit  of  Maker  of  an  Instrument. 

Canada;  \  1, 

Province  of  .  ^ 

To  wit:  )  make  oath  and  say: 

1.  That  I  am  the  within  named  and  that  I  am  of 

the  full  age  of  twenty-one  years. 

2.  That  I  am  the  registered  owner  (or  the  person  entitled 
to  be  registered  as  the  owner)^  of  the  within  described  lands. 

Sworn  before  me  at  the  ] 

of  in  the  Province  I 

of  this  day  of  j' 

A.  D.  191  .  ) 

A  Commissioner  in 

1  One  or  the  other  alternati\-e  must  be  s\voi-n  positively. 
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No.  S—Notice  of  Exercising  Power  of  Sale. 

The  Real  Property  Ac'J’.‘ 

To 

I  (or  wo)  liorcinnflcr  ciillod  tlio  morigngcc(s)  liorcby 
give  yon  notice  ilmt  1  (or  we)  cleinuiul  pfiyinontof  ilie  niim  of 
dollars  ($  )  with  interest  on  at  the  rate  of 

per  centum  per  annum  from  the  day  of  A.D. 

19  ,  duo  to  mo  (or  us)  under  a  certain. mortgage  under  The 
Heal  Propertji  Act  made  by  to  dated  the 

day  of  A.  D.  19  ,  and  registered  in  the  Land 
Titles  Otlice  for  the  District  of  on  the  day  of 
A.D._  19  ,  as  No.  for  securing  payment  of  dollars 
and  interest  thereon  as  therein  mentioned  on  all  and  singular 
th  certain  ])arcel  or  tract  of  land  and  premises  situate, 
lying  and  being 

default  having  been  made  in  the  payment  of  the  money  secured 
by  said  mortgage  for  the  space  of  one  calendar  month. 

And  take  notice  th.at  I  (or  m'c)  the  said  mortgagcc(s) 
intend  without  any  further  consent  or  concurrence  on  your 
part  forthwith  to  enter  into  possession  of  the  said  lands  and  to 
receive  and  take  the  rents,  issues  and  profits  thereof  and  whether 
in  or  out  of  possession  thereof  to  make  any  lease  of  the  same  or 
any  part  thereof  as  I  (or  wo)  may  see  fit. 

And  further  take  notice  that  unless  payment  of  the  said 
mortgage  money  and  interest  together  with  subsequent  interest 
and  the  cost  of  these  proceedings,  be  made  within  one-  calendar 
month  from  your  being  served  with  this  notice,  I  (or  we)  the 
said  mortgagce(s)  will  proceed  to  sell  and  dispose  of  the  said 
lands  in  accordance  with  the  provisions  of  The  Real  Property 
Act  and  the  amendments  thereto  and  that  all  remedies  compe¬ 
tent  will  be  resorted  to  and  all  the  rights,  powers  and  privileges 
granted  to  or  conferred  upon  the  said  mortgagee(s)  under  and 
by  virtue  of  the  said  Act  and  amendments  thereto  and  the  said 
mortgage  wall  be  exercised. 

And  take  notice  that  in  the  event  of  the  said  mortgaged 
land  being  offered  for  sale  by  public  auction  and  the  highest 
bid  at  such  sale  not  being  sufficient  to  satisfy  the  moneys 
secured  by  said  mortgage  together  with  all  expenses  occasioned 
by  such  sale,  then  I  (or  we)  the  said  mortgagee(s)  will  after 
such  default  shall  have  continued  for  six  months  after  the  time 

1  In  Saskatchewan  “Land  Titles  Act”  for  “Real  Property  Act”  through¬ 
out  in  this  and  the  following  forms. 

“  In  Saskatchewan  “two.” 
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nioiilioiK'd  ill  Niiid  iiiorlKHKd  for  tmyiiicnl  inukc  iiii  rttiplicaiioii 
in  wrKiiii;'  (o  (lio  diMlricI  rcKiHlnii'  for  nii  order  for  forocloHtiro. 
Didcd  111  lids  day  of  A.  D.  10  . 

(Mot'ldddco’n  iitiiiii’) 


Siilit'ilors. 


No.  4— Directions  for  Sale. 

In  llic  Alalter  of  The  h’cal  Peopcrln  Ad'  and  in  (lie  iMaMar  of 
a  Morlaan'c  from  (o  rcgiHiereil  in  tiio  Land 
'■J’illes  Ollicc  ill,  aa  No. 

J.  Side  (0  l)(!  Iield  at  in  the  Province  of  on 
day  the  day  of  A.D.  at.  at  tlio 
hour  of  o’clock  m. " 

2.  (  )  inscrlions  of  the  advcrlisemeiil.  in  tlie  a 

newspaper  piiblislied  in  the  town  of  in  I  lie  issues  of  tlio 

weeks  commeiicinfi; 

3.  I’oslers  (o  lie  securely  fi.ved  in  consiiiciious  placo.s 
throughout  (he  following  towns  .and  villages: 


4.  Posters  to  lie  forwarded  liy  registered  mail  at  least 
weeks  prior  to  the  date  of  sale  to  all  parties  served  with 
notice  of  exercising  power  of  sale.^ 

Approved  this  day  of  A.  D. 


Rcfjislrar. 


No.  6 — Conditions  of  Sale. 

The  Real  Property  Act. 

In  the  Matter  of  a  Mortgage  Sale  of  the  proiierty  described  in 
the  annexed  advertisement,  sold  by  the  order  of  (here¬ 
inafter  called  the  vendor)  by  virtue  of  the  power  of  s.ale 
contained  in  mortg.aged.atcd  the  day  of  A.D.  , 
made  by  ■  to  and  registered  in  the 

Land  Titles  Offico  for  Land  Kegistration  District 
.as  No. 

'  In  Siiskalcliowun  “Land  Titles  Act.” 

-  In  .Saskatchewan  if  sale  is  not  to  be  held  on  “Mountain  St.andard 
Time”  in.sert_  “Central  Time.” 

’  These  conditions  should  be  submitted  complete  to  bo  amended  by 
registrar  if  he  sees  fit. 
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CONDITIONH  OF  SaLK. 

1.  Tlu!  liiKhost  biddt'i'  kIihH  Ik;  Uk;  inii't'liuHor,  and  if  iitiy 
diHpuU’  iiri.so  hoUvct’ii  two  or  more  hiddoi'H,  (lio  proporly  .shall  bo 
pul  up  afjidii  at  a  I'oniior  bidding.  JS'o  porsoti  shall  advaiico  at 
any  bidding  Io.sh  than  ton  dollars,  and  no  bidding  sladl  bo 
rotraotod.  _  Tho  properly  will  bo  put  up  Htd)joot  to  a  .so.alod 
reserve;  jn’ico  whieh  will  be  opened  only  when  bidding  ooases, 
and  before  tho  i)roperly  is  knooked  down  lo  a  j)urchaser.  If 
the  highest  bid  is  eepial  lo  or  greal(;r  than  tho  re.sorvo  price,  tho 
property  will  bo  knocked  down  to  such  highest  bidder  but  if  tho 
liighost  bid  is  not  equal  to  tho  reserve  price  tho  property  will  bo 
offered  again  at  tho  reserve  price  and  not  .sold  for  less. 

2.  Tho  purcha.sorshall  immediately  after  tho  sale  pay  in  cash 
to  the  vendor’s  solicitors  or  agent  a  deposit  of  twenty  per 
centum  on  the  amount  of  his  purchase  money,  in  part  payment 
of  the  purchase  money,  aiul  oxocuIk;  tlu'  .subjoined  agreement  to 
complete  the  purchase  according  to  those  conditions. 

3.  '■J’ho  remainder  of  the  purchase  money  shall  be  paid,  and 
the  purcha.se  comj)leted  within  thirty  days  from  tho  day  of  sale 
in  eitherof  thetwofollowingmodesat  theoptionof  tho  purchaser: 

(а)  The  remainder  of_  the  purchase  money  sh.all  be  paid 
in  cash  to  the  vendor’s  solicitors,  at 

(б)  Or  the  i)urchaser  shall  pay  in  cash  at  the  s.aid  place,  a 

sum  which  together  with  the  said  deposit  and  a  mortgage  for 
$  will  be  equal  lo  the  amount  of  the  purchase  money  , 

said  mortgage  for  .S  to  be  a  first  mortgage  on  the  said 
premises,  executed  by  the  purchaser  and  all  other  necessary 
parties  securing  payment  of  such  balance  payable  as  follows,  viz. : 

with  interest  at  the  rate  of  per  centum  per  annum  ( 
yearly)  until  the  whole  of  tho  said  money  is  paid  with  compound 
interest,  such  mortgage  to  be  according  to  the  form  usually 
adoptccl  by  tho  vendor. 

4.  The  (application  for  transmission)*  conveyance  and 
mortgage  shall  bo  prepared  by  tho  vendor’s  solicitors  but 
the  purchaser  shall  pay  all  expenses  (thereof  and  in 
connection  with  the  execution  and  registration  thereof,  and)** 
in  connection  with  registering  tho  purchaser  as  the  owner  of  the 
property. 

5.  The  purchaser  shall  pay  interest  at  the  rate  aforesaid,  on 
the  whole  of  the  unpaid  purchase  money  from  the  date  hereof 

'  This  is  not  .a  case  of  transmission  in  Saskatchewan 
-  Inappropriate  to  Saskatchewan  under  the  present  tariff. 
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until  coniploLion  of  the  piirclinsc,  or  tlic  v(‘iulor  sliiill  liavo  tho 
option  of  tuking  tlio  rontu  itncl  jn'olits  of  tlic  Huiil  lands  in  lion  of 
intci'ost  ns  aforosniil,  until  the  said  purchiise  is  completed,  but 
without  prejudice  to  the  rights  of  tlie  vendor  herein. 

0.  Uponiniymentof  thcrcinniiKlor  of  the  purchase  money  in 
one  of  tlie  inodes  lu'cscribcd  in  ])ai‘agraph  3  the  vendor  will 
deliver  to  the  ]nircliaser  transfer  under  jiower  of  sale  and  other 
documents  in  support  of  such  transfer  sullicient  to  enable  tho 
purchaser  to  become  the  registered  owner  of  the  property 
described  in  the  mortgage,  but  in  the  event  of  his  being  unable 
so  to  do  the  vendor  shall  not  be  liable  to  the  purchas(a’  otherwise 
than  for  tho  return  of  the  moneys  jiaid  liy.tho  purchaser  without 
any  interest,  costs  or  other  compensation  wh.atevor. 

7.  The  property  is  sold  subject  to  taxes  for  tho  current 
year  and  subject  to  all  exceptions  and  reservations  contained  in 
the  original  grant  from  the  Crown.  {And  set  out  renislcrcd 
prior  incumbrances  if  amj). 

8.  If  the  iiurcli.ascr  shall  fail  to  comply  with  tho  above 
conditions,  or  any  of  them,  tho  said  dcjiosit  shall  be  absolutely 
forfeited  to  tJio  vendor,  who  may  thereuiion  sue  the  purchaser 
for  the  balance  of  tlie  purchase  money,  and  resell  the  said 
property  in  such  manner  and  on  such  terms  as  lie  shall  think  fit, 
and  any  deficiency  which  may  result  from  such  resale  after 
deducting  all  costs,  charges  and  expenses  attending  such  resale 
shall  bo  borne  by  the  purchaser  at  the  present  sale,  and  shall  be 
recoverable  by  the  vendor  as  and  for  liquidated  damages.  It 
shall  not  be  necessary  for  tho  vendor  to  tender  a  conveyance  or 
mortgage  to  the  said  purchaser. 

At  the  sale  by  auction  made  this  day  of  the  property 
comprised  in  the  advertisement  hereto  annexed  of 

was  tho  highest  bidder  for  and  declared  to  bo  tho 
purchaser  of  the  same  at  the  price  of  dollars,  and  he  has 
paid  the  sum  dollars  by  way  of  deposit  and  in  part  pay¬ 
ment  of  the  purchase  money,  and  hereby  agrees  to  complete  the 
said  purchase  according  to  the  above  conditions  and  on 
behalf  of  the  above  named  vendor  hereby  confirms  the  said  sale 
and  acknowledges  the  receipt  of  said  deposit. 

Dated  at  this  day  of  A.  D.  19  . 

Witness  Purchaser. 


for  the  Vendor. 


ADDl'J'IONAL  lUUC'l'JCl!;  FOlhMS 


055 


I  I,  of  tlio  of 

'I’o  Wif.  !•  in  tliol’i'oviiiooof  ,mfiko 

)  oiilli  iind  H(iy: 

1.  I  wius  poi'.soimlly  pmsciil  und  did  aoo  the  witliin  iimtm- 

ment  duly  signed  find  executed  by  the  ptirt  tliorcLo, 

for  the  i)urp08es  named  tlicrcin. 

2.  'i’lie  said  instrument  was  executed  at 

3.  1  know  tlie  said  part  and  that  of  the  full  age  of 
twenty-one  years. 

4.  I  am  a  sub, scribing  witness  to  the  said  instrument. 

Sworn  before  me  at 

in  the  Province  of 
tliis  day  of 
A.  D.  19  . 

A  Commissioner,  etc. 

Declaration  op  Auctioneer. 

I,  of  tlic  of  ,  in  the  Province  of 

,  do  solemnly  declare: 

1 .  I  have  for  some  time  past  been  engaged  in  the  business 
of  and  am  a  duly  licensed  auctioneer  at  the  of  and  I 
have  had  considerable  experience  in  the  mode  of  selling  land  and 
house  property. 

2.  I  attended  at  the  time  and  place  mentioned  in  the 
advertisement  hereto  annexed  marked  “A”  at  _  and  offered 
for  sale  by  public  auction  the  lands  and  premises  described  in 
the  said  advertisement,  and  that  the  result  of  such  sale  is  as 
follows: 

3.  The  said  sale  was  conducted  by  me  in  a  fair,  open  and 
proper  manner,  and  according  to  the  best  of  my  skill  and  judg¬ 
ment. 

4.  There  M'ere  about  persons  present  at  the  said  sale. 
And  I  make  this  solemn  declaration,  conscientiously 

believing  it  to  be  true,  and  knowing  that  it  is  of  the  same  force 
and  effect  as  if  made  under  oath  and  by  virtue  of  The  Canada 
Evidence  Act. 

Declared  before  me  at 
in  the  Province  of 
this  day  of 

A.  D.  19  . 


A  Commissioner,  etc. 
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DiiJcriAU.vrioN  op  Fitnksh  op  AucnnoNKPri. 

I,  of  Uio  of  ,  in  tlu;  Province  of  , 
do  solemnly  docliiro: 

1.  I  liavo  for  Hoiiio  tiino  past  known  and  been  well 

acquainled  witli  _  of  l-lie  of  _  ,  auctioneer,  during 

a  portion  of  wtiieli  time  lie  has  carried  on  husincHs  as  an 
auctioneer  at  tlie  said  of 

2.  I  am  acquainted  with  several  persons  who  have  employed 
the  said  as  an  auctioneer,  and  I  have  been  informed  by 
them  and  believe  that  he  has  given  entire  satisfaction  relative  to 
the  business  entrusted  to  him  as  such  auctioneer  by  such  parties. 

3.  The  said  is  a  person  of  ability  and  of  considerable 
experience  as  an  auctioneer,  and  in  my  opinion  is  a  fit  and  proper 
person  to  be  employed  for  the  conduct  of  the  sale  herein. 

And  I  make  this  solemn  declaration,  conscientiously  believ¬ 
ing  it  to  be  true,  and  knowing  that  it  is  of  the  same  force  and 
effect  as  if  made  under  oath  and  by  virtue  of  The  Canada 
Evidence  Act. 

Declared  before  mo  at  I 

ill  the  Province  of  | 

this  day  of 

A.  D.  10  .  I 


A  Commissioner ,  clc. 


No.  6 — Poster. 

The  Real  Property  Act. 

Moiitoage  Sale  of  Valuable  (Farm)  Property. 

Under  and  by  virtue  of  the  powers  of  sale  contained  in  a 
certain  mortgage  which  will  be  produced  at  the  time  of  the  sale 
on  the  land  hereinafter  described. 

There  will  be  oiTcred  for  sale  by  public  auction  at 
(Hotel)  in  the  (Village  of)  (Province)  on  the 
day  of  19  ,  at  the  hour  of  o’clock  Mountain 
(Central)  time,  the  following  property,  namely:  (Here  insert 
fxdl  description  of  property) . 

Terms  of  sale  to  be  20  per  cent,  cash  at  the  time  of  sale 
and  the  balance  according  to  the  terms  and  conditions  to  bo 
made  known  at  the  time  of  the  sale  or  upon  application  to  the 
vendor’s  solicitors. 
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The  above  propcrl-y  will  bo  sold  subjcHit  to  a  soulod  reserved 
bid  and  free  from  all  incundn'ances  save  taxes  for  the  current 
year. 

The  vendor  is  informed  that  the  .above  property  is  situate 
about  '  miles  from  the  Town  of  and  that 
acres  liavc  been  broui’ht  under  cultivation.  (Dcscriplion  of 
improvements  may  be  inserted  here.) 

For  further  particulars  and  conditions  of  sale  .apply  to 

Vendor’s  Solicitor. 

Dated  at  this  day  of  19  . 


No.  7 — Transfer  Under  Power  of  Sale. 

The  Real  Property  Act. 

Whereas  l)y  a  cert. ain  mortgage  mad(!  under  The  Real 
Property  Act  dated  the  d.ay  of  A.  D.  and 

duly  registered  in  the  Land  Titles  Office  for  the  on 

the  day  of  A.  D.  under  No.  did  mort¬ 
gage  the  lands  and  premises  licreinafter  i)articularly  de¬ 
scribed  unto  for  securing  the  payment  of  the  sum  of 
dollars  and  interest  as  therein  mentioned. 

And  whereas  default  was  made  in  the  payment  of  the 
said  mortgage  pursuant  to  the  terms  thereof  for  more  than 
one  calendar  month. 

And  whereas  in  pursuance  of  the  provisions  of  The  Real 
Property  A  ct  and  of  the  power  of  sale  in  said  mortgage  written 
notice  of  the  intention  of  the  mortgagee  to  sell  the  said  lands 
and  premises  has  been  duly  served  on  the  said  and  all 
other  parties  entitled  to  such  notice,  and  more  than  one  calen¬ 
dar  month  having  elapsed  after  service  of  said  notice  without 
payment  of  the  amount  demanded,  the  mortgagee  in  exercise 
of  the  said  power  of  sale  caused  the  said  lands  and  premises 
to  be  offered  for  sate  by  public  auction  on  the  day  of 

A. D.  at 

And  whereas  at  the  said  sale  of  in  the  Province! 
of  was  the  highest  bidder  for  and  became  the  purchaser 
of  the  said  land  at  the  said  sale  for  the  sum  of  dollars. 

Now  therefore  being  registered  as  owner  of  said 
mortgage  on  an  estate  in  fee  simple  in  possession  (subject  how¬ 
ever  to  such  incumbrances,  liens  and  interests  as  arc  notified 

’In  Saskatchewan  “two.” 
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by  niemoranclum  undcrwritioii  or  indoi'.sod  hereon)  in  all 
th  piece  or  i)ar(;el  ol'  land  known  and  d(‘S(!ril)cd  as  follows: 

doth  hereby  in  cxereiso  of  the  said  power  of  sale  conferred  upon 
by  the  said  mortgage,  and  Tim  Heed  Property  Act  and  all 
other  powers  thereunto  enabling  in  consideration  of  the 
said  sum  of  dollars  paid  to  by  the  said  (the 
receipt  of  •which  sum  is  hereby  acknowledged)  transfer  unto 
the  said  all  that  the  said  piece  of  land. 

In  witness  whereof  have  hereunto  signed  name 
this  day  of  A.  D.  19  , 

Signed  in  presence  of  I 


,  )  I,  of  the  of 

■lowit:  Lin  the  Province  of  , 

J  make  oath  and  say: 

1.  That  I  was  present  and  did  see  the  within  named 
transferor  execute  the  within  transfer  for  the  purposes 
named  therein. 

2.  That  I  know  the  said  and  that  of  the  full 
age  of  twenty-one  years. 

3.  That  the  said  transfer  was  executed  at  the  and 
that  I  am  a  subscribing  witness  thereto. 


Sworn  before  me  at 
in  the  Province  of 
this  tlay  of 

A.  D. 19  . 


A  Co)nmissioner,  etc. 


'j  I,  of  the  of  , 
To  wit:  ■  in  the  Province  of 

J  make  oath  and  say: 

1.  That  I  am  the  within  named  transferor  and  that  I 
am  of  the  full  age  of  twenty-one  years. 

2.  That  I  am  the  registered  owner  of  the  within  mentioned 
mortgage. 

Sworn  before  me  at  '1 

in  the  Province  of  ,  I 
this  day  of  j 

A.D. 19  .  I 


A  Commissioner,  etc. 
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No.  8— Application  for  Transmission. 

[Ileadiny  as  in  Form  4] 
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To  tlio  rogisi mr  of  tlic  Land  Registration  District: 

I,  in  tlio  Province  of  ,  iioreiiy  apply  to  be 
registered  by  transmission  as  owner  of  the  land  hereinafter 
described,  and  I  declare: 

1.  That  I  .am  the  owner  of  an  estate  in  fee  simple  in 

under  pui'ehaso  of  the  same  when  exposed  for  sale  .at  public 
auction  under  the  power  of  sale  in  mortgage  No.  ,  made 

by  ,  in  favor  of 

2.  Th.at  such  land  including  .all  buildings  and  other 
improvements  thereon  is  of  the  value  of  dollars  and  no 
more. 

3.  That  there  are  no  documents  or  evidences  of  title 
affecting  such  land  in  my  possession  or  under  my  control 
other  than  as  follows: 


4.  Th.at  I  am  not  aw.arc  of  any  mortgage  or  incumbrance 
aifecting  the  said  hind  or  that  any  other  person  has  or  claims 
to  h.avc  any  estate  or  interest  therein  at  law  or  in  equity,  in 
])0sscssi0n,  remainder,  reversion,  or  expect.ancy,  .s.avc  (a 
mortgage  by  myself  to  ,  to  be  registered  immediately 
after  the  registration  of  myself  as  owner  of  the  said  land,  or  as 
the  case  may  be). 

5.  That  I  am  of  the  full  age  of  twenty-one  years. 

Dated  this  day  of  ,  A.  D.  19  . 

Made  and  subscribed  .at 
in  the  presence  of 

I,  of  ,  in  the  Province  of  ,  the  applicant 
aliove  named,  make  oath  and  say: 

1.  Th.at  the  several  statements  contained  in  the  said 
application  arc  true  to  the  best  of  my  knowledge,  inform.ation 
and  belief. 

Sworn  before  me  at 
in  the  Province  of 
this  d.ay  of 

A. D.  19  . 


A  Commissionei'. 
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No.  9— Release  and  Receipt  by  Subsequent  Incumbrancer. 

[Ilmding  as  in  Form  Ji.\ 

A.  B.,  of  llio  of  in  the  I’rovinco  of  , 

hereby  re])i'esonts  niul  warrants  to  C.  D.  that  he  is  the 
subsequent  incunilirancee  under  a  certain  inortgufio  on  the  said 
land,  duly  r(  j^islcax'd  in  the  Land  Titles  Oflice  for  the 
L.and  Registration  District  on  the  day  of  ,  as 
No.  for  the  sum  of  -S  ,  and  tliat  there  is  now 
owing  and  unpaid  under  the  said  mortgage  the  sum  of  S  ' 

And  the  said  A,  B,  further  represents  and  warrants  to  the 
said  C,  D.  that  ho  is  entilled  as  said  registered  incuml)rancce  to 
whatever  surplus  moneys  have  been_  realized  by  the  sale  of 
said  lands  after  payment  of  prior  incumbrances  up  to  the 
said  sum  of  S  ,  the  amount  of  his  claim  under  said 
mortgage. 

And  the  said  A.  B.  hereby  acknowledges  receipt  from  the 
said  ,  of  the  sum  of  .S  of  said  amount  duo  and  owing. 

And  the  said  A.  B.  hereby  acknowledges  said  amount  as 
correct  and  does  hereby  release  and  discharge  C.  D.  from  all 
claims,  reckonings  and  accounts  in  respect  of  the  said  sale  and 
all  acts  and  deeds  done  by  the  said  C.  D.  thereunder. 

In  witness  whereof  the  said  A.  B.  has  hereunto  sot  his 
hand  and  seal  this  day  of  , 

Signed,  sealed  and  delivered  ) 

in  the  presence  of  j' 

[Affidavit  of  cxecidion,.] 

Note. — If  the  claimant  is  an  execution  creditor  in  Sas¬ 
katchewan  this  clause  is  suggested: 

And  the  said  A.  B.  does  further  warrairt  and  guarantee 
that  he  has  a  valid  charge  against  the  said  land  by  virtue  of  the 
said  execution  notwithstanding  any  right,  claim  or  protection 
which  the  said  mortgagor  might  have  under  the  Exemptions  Act 
being  Cap.  47,  R.  S.  S.  1909  and  the  said  A.  B.  does  hereby  agree 
to  save  harmless  and  indemnify  the  said  C.  D.  against  all  claims 
and  demands  of  any  person  or  persons  whatsoever  by  reason  of 
the  said  execution  and  any  exemption  claimed  thereunder. 

No.  10 — ^Application  for  Final  Order  of  Foreclosure. 

[Headmg  as  in  Form  J^.] 

To  the  District  Registrar  of  the  Land  Registration 
District : 

A.  B.  (mortgagee)  does  hereby  apply  for  a  final  order  of 
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I'oroclosuro  iindor  tlic  provisions  of  The  Real  Property  Aet  nnd 
amendments  tliereto,  and  under  nnd  I)y  virtue  of  the  said  final 
order  of  foreclosure  to  be  registered  as  owner  of  the  land  here¬ 
inafter  described,  and  declares: 

1.  That  the  said  A.B.  claims  to  lx;  entitled  to  final  order 
of  foreclosure  and  to  be  registered  as  aforesaid  under  and  by 
virtue  of  a  certain  mortgage  made  by  X.  Y.  (give  f  ull  description 
and  address  and  occupaiion  of  mortgagor). 

2.  That  the  land  referred  to  is  described  as  follows:  (give 
full  description  of  land). 

3.  That  there  are  no  documents  or  evidences  of  title 
affecting  such  land  in  his  possession  or  under  his  control  other 
than  those  included  in  the  sclicduUi  hereto. 

4.  That  lie  is  informed  that  the  said  land  is  now  occupied  by 

5.  That  he  is  the  mortgagee  mentioned  in  the  said  mortgage. 

6.  That  the  said  mortgage  was  given  to  secure  the  repay¬ 
ment  of  the  sum  of  $  lent  to  the  mortgagor  X.  Y.  by  the 

said  mortgagee,  and  there  is  now  due  and  owing  by  him  to  the 
said  mortgagee  the  sum  of  $ 

7.  That  default  occurred  under  the  said  mortgage  on  the 

day  of  19  ,  when  a  payment  of  S  for 

principal  and  S  for  interest  was  not  made  by  the  mort¬ 
gagor  X.  Y.  nor  any  person  or  persons  on  his  behalf,  and  that 
such  default  has  continued  to  this  date. 

8.  I'hat  the  said  property  was  offered  for  sale  subject  to  an 

upset  price  of  S  by  public  auction  at  the  Town  of 

in  the  Province  of  on  the  day  of  19  ,  by  C.  D.,  a 
duly  licensed  auctioneer  after  notice  of  exercising  power  of  sale 
had  been  duly  served  as  required  by  The  Real  Properly  Act. 

9.  That  the  said  sale  proved  abortive,  the  highest  bid  being 
that  of  of  the  post  office  of  ,  his  bid  being  for  the 
sum  of  8 

10.  That  the  notice  of  exercising  power  of  sale  hereinbefore 
referred  to  declared  the  intention  of  the  mortgagees  to  make  an 
application  for  an  order  of  foreclosure  in  case  such  sale  proved 
abortive. 

11.  That  the  said  A.  B.  is  not  now,  nor  since  the  date  of 
mortgage  has  not,  nor  has  any  person  or  persons  by  his  order,  for 
his  use  or  on  his  behalf  been  in  possession  of  the  said  land  arid 
premises  comprised  in  such  mortgage  or  any  part  thereof,  nor  in 
receipt  of  the  rents  and  profits  issuing  out  of  same  or  any 
part  thereof. 
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12.  Tlml  the  Hiiid  A.  B,  known  of  no  roai-'on  why  lu!  slionki 
not  ho  (Mititlod  to  ii  liiiiil  order  of  foreelosure  and  to  he 
registered  as  owner, 

In  witnes-s  wliereof  tlie  .said  A.  B.  lias  liereniilo  suhserihed 
his  name  and  aflixed  Ids  seal  this  day  of  A.  ]),]()  . 

Signed,  sealed  and  delivered  ] 
in  the  presenee  of  j 

[AJ/if/ai’il  of  cxcciilioii.] 


No.  11 — Eeclaration  of  Default. 

[HcmUiuj  as  in  Form  //.] 

Cana.la:  | 

Province  of 

To  wit:  I 

I,  A .  B.,  of  ,  in  ,  do  solemnly  declare  as  follows: 

1 .  That  I  am  the  above  mortgagee  {or  that  I  am  the  agent 
of  the  above  named  mortgagee,  an(i  have  chiirge  of  the  books 
and  papers  of  the,  said  mortgagee,  and  liave  a  knowledge  of  the 
matter.s  herein  deposed  to). 

2.  That  default  was  made  in  payment  of  the  moneys 
secured  bj^  said  mortgage  to  be  paid  on  the  day  of  " 

and  default  continued  thereunder  for  the  space  of  one  calendar 
month  and  to  the  present  time  and  still  continues  and  there  is 
now  owing  thereunder  the  sum  of  $  in  accordance  with  the 
statement  attached  hereto. 

3.  ''Idiat  in  pursuance  of  the  jiowers  in  .said  mortgage 
contained,  the  said  lands  were  offered  for  sale  by  public 
auction  on  ,  19  ,  when  said  lands  were  .sold  to  , 
for 

4.  That  the  .said  .sale  to  the  said  was  a  hona  fide  sulv 
in  every  respect,  and  that  the  said  did  not  at  the  dale  of 
the  sale  or  at  any  subsequent  time  stand  in  any  fiduciary 
capacity  to  the  mortgagee. 

And  I  make  this  .solemn  declaration  conscientiously 
believing  it  to  be  true  and  knowing  that  it  is  of  the  same  force 
and  effect  as  if  made  under  oath  and  by  virtue  of  The  Canada 
Evidence  Act. 

Declared  before  me  at  the  'i 
,  in  the  Province  of  | 

,  this  day  of  (' 

,  A.  D.  191  .  I 

A  Cjommissioner  in,  etc. 

Pnr.'if'i'aph.s  .3  and  4  arc  to  be  u.scd  only  whore  the  declaration  is 
being  used  in  support  of  a  transfer  under  power  of  sale. 
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No.  12— Notice  of  Application  for  Final  Order  of 
Foreclosure, 

[I  I  ml  inn  i»'  .}.] 

'I'o  C.  D.  iincl  to  whom  it  may  (.'oiicom: 

A,  M.  lici'chy  f>tv(vs  you  notice  Unit  dci'ault  liiiH  been  muclc 
in  payment  of  principal  and  interost  secured  by  n  certain 
inorl.^afte  umler  The  Heal  Propcrtij  Ad  made  by  C.  J).  of 
in  the  Province  of  ,  to  tlie  said  A.  li.,  dated  tlio 

day  of  ;  19  ,  registered  in  tlic  Land  '’I’iHes  Office 
for  the  Land  Registration  IDistrict  on  tlio  day  of 
,  19  ,  as  No.  for  securing  the  repayment  of 

tlie  sum  of  $  and  interest  thereon  as  therein  mentioned 
on  the  following  property  situate  in  the  Province  of  , 
namely:  {here  insert  deseripiion)  and  that  such  default  has 
continued  for  more  than  six  months  after  the  time  for  payment 
mentioned  in  the  said  mortgage. 

And  the  said  A .  B.  hereby  gives  you  further  notice  that  the 
said  land  in  juirsuance  of  the  i^ower  of  sale  contained  in  the  said 
mortgage  and  of  The  Real  Properhj  Ael  and  amendments  and 
further  in  pursuance  of  the  notice  of  exercising  power  of  sale 
which  lias  been  duly  served  on  you  was  offered  for  sale  by  public 
auction  under  the  provisions  of  The  Real  Properly  Ad  and 
amendments  thereto  at  ,  on  the  day  of  , 

19  ,  and  the  amount  of  the  liighcst  bid  at  such  sale  was  not 
sufficient  to  sdtisfy  the  moneys  secured  by  the  said  mortgage, 
together  with  the  expenses  occasioned  by  such  sale,  and  the  said 
sale  has  therefore  proved  abortive. 

And  you  are  hereby  given  notice  that  A.  B.,  the  mortgagee, 
has  made  an  apjilication  in  writing  to  the  district  registrar 
of  the  Land  Registration  District  for  an  order  for  the 
foreclosure  of  the  said  mortgage  and  unless  you  tender  the 
amount  due  under  the  said  mortgage  and  the  expenses  in  con¬ 
nection  with  the  said  abortive  sale  and  of  this  application  to  the 
mortgagee  or  to  his  solicitors,  ,  on  or  before  one 

month  from  the  service  (or  mailing)^  of  this  notice  the  said 
order  for  the  final  foreclosure  of  the  said  mortgage  1X111  be 
granted. 

Dated  at  ,  in  the  Province  of  this  day  of 

,  19  . 

A.  B. 

By  his  Solicitors. 


‘  In  Saskatchewan  service  is  directed  by  mailing. 
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No.  13~DJschargo  of  Mortgage. 

The  Real  PiiopEiri’v  Act. 

Caiiadii;  ) 

Province  of  j 

To  the  rcgintrai'  of  I.aiicl  Jtogisl ration  District: 

1, 

tlic  inortgagcc  do  acknowledge  to  Iinve  received  ail  the 
moneys  due  or  (o  become  due  under  a  certain  mortgage  made  by 
of  in  tlio  to  wliicb  mort¬ 

gage  bears  date  llie  day  of  A.  D,  191  ,  and  was 
registered  in  the  Land  Titles  Oflicc  for  the  said  J.and  Registra¬ 
tion  District  at  o’clock  m.,  on  the  day  of  A.  D. 
t91  ,  No.  ,  book  ,  folio 

That  such  mortgage  has  been  assigned 
And  that  the  jicrson  entitled  by  law  to  receive  the 
money,  and  that  such  mortgage  is  therefore  discharged. 

In  witness  whereof  I  have  hereunto  subscribed  my  name 
this  day  of  A.  D.  19  . 

Signed  by  the  above  named  j 
in  presence  of  j 

[Affidavit  of  Execution,] 


No.  14 — ^Mortgage  of  a  Mortgage. 

The  Real  Property  Act. 

I,  A.  IS.,  {insert  name  and  occupation  of  mortrjarjee) ,  being 
registered  owner  of  a  certain  mortgage  of  that  piece  of  land 
described  as  follows:  (here  insert  description),  which  mortgage 
was  made  by  {insert  name  of  original  mortgagor)  and  is  dated  the 
day  of  and  registered  in  the  Land  Titles  Office  for 
the  Land  Registration  District  on  the  day  of 
as  No.  ,  in  consideration  of  the  sum  of  $  ,  lent 

to  me  by  E.  F.  {insert  occupation  and  description)  the  receipt  of 
which  sum  I  do  licreby  acknowledge,  covenant  with  the  said 
E.  F. 

Firstly — that  I  will  pay  to  fiim  the  said  E.  the  above 
sum  of  $  at 
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Socondly—tlml/ 1  will  jiiiy  intorcHt  oti  tlio  snid  sum  at  the 
rate  of  per  cent,  ijor  annum  by  paj^ment  on  tlio  day 
of  and  on  tlio  day  of  in  every  year,  etc. 
Thirdly— (/lerc  set  forth  special  covenants), 

And  for  the  better  securiiifi;  to  the  said  A'.  F.  the  repayment 
in  the  manner  aforesaid  of  the  prineijial  sum  and  interest,  I 
hereby  inortKaKe  to  tlic  said  A'.  F,  all  my  riglil,  title  and  interest 
in  tlie  mortgage  above  described. 

In  witness  whereof  I  have  hereunto  signed  my  name  this 
day  of  li)  . 

Signed  l)y  tlic  above  named  i 
in  the  presence  of  r 

[Attach  affidavit  of  execution,] 


No.  16— Requisition  to  Registrar  to  Serve  Notice  pursuant 
to  Section  130  Saskatchewan. 

The  Land  Title.s  Act. 

To  the  registrar  of  the  Land  Registration  District. 

I,  A,  13.,  being  registered  owner  of  (or  claiming  an  intoro=t  as 
in)  tliat  certain  parcel  of  land  described  as  follows: 
(here  describe  land),  hereby  require  you  by  notice  in  \yriting, 
pursuant  to  Form  Y  of  The  Land  Titles  Act,  to  notify  the 
caveator  in  a  certain  caveat  filed  against  the  above  land  on  the 
day  of  as  No.  ,  at  his  address  for  service 
as  set  forth  in  such  caveat,  that  such  caveat  shall  Lapse  at  the 
expiration  of  thirty  days  from  the  mailing  of  such  notice  by 
you  unless  within  the  said  thirty  days  the  caveator  shall  file 
with  you  an  order  made  by  a  judge  providing  for  the  continuing 
beyond  the  said  thirty  days  of  the  said  caveat. 

In  witness  whereof  I  have  hereunto  set  my  hand  this 
day  of  A.  D.  19  . 

Signed  in  the  presence  of  1 


[Attach  affidavit  of  execution.] 
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Form  l~Agreemcnt  for  Sale. 

Prr'ivtml  with  special  reference  to  the  interests  of  the  vendor, 

1.  Aromoi'anduin  of  Agreement  miulc  in  diiplicfitc  iliis 
duy  of  ,  H)  ,  IjcUvoon  A,  li.,  of  tlic,  , 

of  ill  llio  I’roviiKH!  of  ,  lioroiiiiiftor  ciillod  "tlio 

vendor,”  of  I  he  lii'Mi  purt,  and  C.  D.,  of  the  of  , 

in  tlio  Provinee  of  ,  hereinafter  called  "the  pnreliaser,”  of 
tlic'sccond  part. 

Witnesseth  that  the  vi'iidor  lias  agreed  to  sell  to  the  pur¬ 
chaser  and  tiie  purchaser  has  agreed  to  buy  from  the  vendor 
the  following  land,  situate  in  t lie  Province  of  ,  namely: 

together 

with  all  the  privileges  and  appurtenances  thereto  belonging 
at  and  for  the  jiricc  or  sum  of  dollars  of  lawful  nuaiey  of 
Canada,  payable  at  in  the  manner  and  on  the  days  and 
times  hereinafter  mentioned,  that  is  to  say: 

together 

with  interest  at.  the  rate  of  per  cent,  per  annum,  to  be 
computed  from  the  date  hereof  and  to  be  paid  yearly 
on  each  day  of  and  after  the  date  hereof  on 
so  much  principal  money  as  from  time  to  time  remains  unpaid 
until  the  whole  principal  money  and  interest  is  paid,  whether 
before  or  after  the  same  becomes  due;  but  after  default  interest 
at  the  rate  aforesaid  shall  accrue  and  be  payatilc  from  day  to  day. 

2.  And  the  purchaser  covenants  with  the  vendor  that  he 
will  well  and  truly  pay  or  cause  to  bo  paid  to  the  said  vendor 
the  said  sums  of  money  together  with  interest  thereon  at  the 
rate  aforesaid  on  the  days  and  times  and  in  the  manner  above 
mentioned  and  will  also  pay  and  discharge  all  taxes,  rates 
and  assessments  including  local  improvement  rates  wherewith 
the  said  land  may  be  charged  from  and  after  tlic  ,  and  that 
on  default  of  payment  of  any  instalment  of  interest,  such  inter¬ 
est  shall  at  once  become  principal  and  bear  interest  at  the  rate 
aforesaid,  which  interest  shall  be  payable  from  day  to  day  and 
666 
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shall  itself  bear  interest  at  the  rate  aforesaid  if  not  paid  prior 
to  the  next  gale  day,  it  being  agreed  that  all  interest  as  well 
upon  principal  as  upon  interest  is  to  be  compounded  at  each 
day  mentioned  for  payment  of  interest. 

3.  And  the  purchaser  further  agrees  that  he  will  forth¬ 
with  insure  and  during  the  continuance  of  this  agreement  keep 
insured  against  loss  and  damage  by  fire  and  tempest  each  and 
every  building  now  or  hereafter  erected  on  the  said  land  in 
their  full  insurable  value  in  some  insurance  company  to  be 
approved  of  by  the  vendor,  and  will  not  do  or  suffer  anything 
to  be  done  whereby  the  said  policy  or  policies  may  be  vitiated, 
and  will  pay  all  premiums  and  sums  of  money  necessary  for 
such  purposes  as  the  same  shall  become  due,  and  will  assign  and 
deliver  over  unto  the  said  vendor  the  policy  or  policies  of 
insurance  and  the  receipt  or  receipts  thereto  appertaining,  and 
if  the  purchaser  shall  neglect  to  keep  the  said  buildings  or  any 
of  them  insured  as  aforesaid,  or  pay  the  said  premiums  or 
deliver  such  receipts,  then  it  shall  be  lawful  for  the  said  vendor 
to  insure  the  said  buildings  in  the  manner  aforesaid  and  all 
moneys  so  expended  together  with  all  costs  and  expenses  in¬ 
curred  in  connection  theremth  as  between  solicitor  and  client 
shall  be  deemed  to  be  secured  hereby  and  charged  upon  the 
said  land  and  shall  without  demand  therefor  with  interest  at 
the  rate  aforesaid  compounded  from  the  time  or  times  of  advan¬ 
cing  the  same  be  repaid  by  the  present  purchaser  to  the 
vendor  on  demand.  Evidence  of  the  renewal  of  such  insurance 
shall  be  produced  to  the  vendor  at  least  three  days  before  the 
insurance  then  existing  shall  expire,  otherwise  the  vendor  may 
insure  as  above  provided. 

4.  And  that  all  moneys  received  by  virtue  of  any  policy 
or  policies  may  at  the  option  of  the  vendor  either  be  forthwith 
applied  in  or  towards  substantially  rebuilding,  reinstating  and 
repairing  the  said  premises  or  in  or  toward  payment  of  the  last 
instalment  of  principal  falling  due  under  and  by  virtue  of  these 
presents,  and  in  case  of  a  surplus  in  or  toward  payment  of  the 
instalment  next  preceding  in  point  of  time  of  payment  and  so 
on  until  the  whole  of  the  principal  hereunder  shall  be  paid,  and 
in  case  of  a  surplus  then  in  or  toward  payment  of  the  interest. 

5.  And  the  purchaser  further  agrees  to  insure  in  each  year 
during  the  existence  of  this  agreeinent  the  crops  grown  on  the 
said  land  against  damage  by  hail  in  their  full  insurable  value 
in  some  insurance  company  approved  of  by  the  vendor,  and  to 
pay  all  premiums  and  sums  of  money  necessary  for  such  pm- 
pose  and  to  assign  and  deliver  over  to  the  said  vendor  the 
policy  or  policies  of  insurance  and  the  receipt  or  receipts  thereto 
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appertaining;  and  that  all  moneys  received  by  virtne  of  any 
such  policy  or  policies  as  aforesaid  shall  be  a])pllcd  in  pay¬ 
ment  to  the  vendoi'  of  principal  and  interest  duo  under  this 
agreement  as  specified  in  the  next  preceding  paragraph  in  the 
case  of  fire  insurance. 

G.  And  that  fortlnvith  on  the  haiipening  of  any  loss  or 
damage  by  fire  or  by  hail  or  tempest  the  purchaser  will  at  his 
own  expense  furnish  all  the  necessary  proofs  and  do  all  necessary 
.acts  to  enable  tlie  vendor  to  obtain  payment  of  the  insurance 
money. 

7.  In  consideration  wlicrcof  and  on  payment  of  the  said 
sums  of  money  M'ith  interest  as  aforesaid  in  the  manner  afore¬ 
said,  tlic  vendor  doth  covenant,  promise  and  agree  to  and  with 
the  purchaser  to  tr.ansfer  to  the  purchaser  the  said  parcel  of 
land  with  the  appurtenances  as  aforesaid,  subject  to  the 
conditions  and  reservations  contained  in  the  original  grant 
from  the  Crown  which  transfer  shall  l^c  prepared  by  the  vendor’s 
solicitors  at  the  expense  of  t  he  ))urchascr. 

8.  The  purchaser  shall  immediately  .after  the  execution 
of  this  agreement  have  the  right  to  possession  of  the  said  pre¬ 
mises,  but  must  get  posscs.sion  at  his  own  expense. 

9.  And  it  is  further  agreed  between  the  parties  hereto 
that  until  the  completion  of  the  purchase  the  purchaser  shall 
hold  the  said  premi.ses  as  tenant  to  the  vendor  from  the  day 
of  the  execution  hereof  at  a  yearly  rcnt.al  equivalent  to,  applic¬ 
able  in  satisfaction  of  and  payable  at  the  same  time  as  the 
instalments  of  (principal  and)’  interest  upon  the  principal 
hereinbefore  provided  to  be  paid,  the  legal  relation  of  land¬ 
lord  and  tenant  being  hereby  constituted  between  the  vendor 
and  the  purchaser ; 

Provided,  and  it  is  hereby  agreed  that  should  the  vendor 
become  entitled  to  exercise  his  riglit  of  distress  hereby  conferred 
the  purchaser  hereby  expressly  waives  on  the  levying  of  such 
distress,  all  irregularities  whether  as  to  the  time,  place  or 
manner  or  otherwise. 

10.  And  that  the  purchaser  shall  not  bo  entitled  to  call  for 
the  production  of  any  abstract  of  title  or  proof  or  evidence  of 
title  or  any  deeds,  papers  or  documents  relating  to  the  said 
property  other  than  those  which  arc  in  the  possession  of  the 
vendor. 

*  The  words  “principal  and”  should  be  omitlcd  whenever  the  yearly 
instalment  of  principal  and  interest,  the  rent  reserved,  would  together 
amount  to  a  sum  grossly  in  excess  of  the  fair  rental  value  of  the  land. 
This  would  be  strong  evidenee  of  a  want  of  bonafides  in  the  creation  of 
the  tenancy  between  the  parties.  See  Indopcndcnl  Lumber  Co.  v. 
David,  19  W.  L.  R.  387,  1  W.  W.  R.  134. 
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li._  Alul  it  is  fui’tlicr  agi’tiocl  that  in  doi'aiilt  of  paymont  of 
tlic  said  monoys  and  intorost,  or  any  part  or  jjarts  thereof  on 
the  days  ami  times  aforesaid,  or  of  perfoimancc  or  fnllilrnent  of 
any  of  tlic  stipuiations,  covenants,  ])rovisos  and  aKreements 
on  tlin  ]iart  of  tlio  purchaser  lierein  contained,  tlic  vendor 
shall  lie  at  liberty  to  determine  and  put  an  end  to  this  aj?rec- 
ment  and  to  retain  any  sum  or  sums  paid  tliercunder  as  and  liy 
way  of  li(piidated_damages  in  tlie  following  method,  tliat  is  to 
say:  by  mailing  in  a  registered  package  a  notice “  signed  by 
or  on  behalf  of  the  vendor  intimating  an  intention  to  determine 
this  agreement,  addressed  to  tlie  purchaser  at  post  oflice, 
or  in  case  of  approved  assignment  to  tlic  post  office  address 
of  the  assignee  named  in  sucli  assignment,  or  by  delivering 
the  said  notice  to  the  jnirchaser  or  approved  assignee 
personally,  and  if  at  the  end  of  twenty  days  from  the  time 
of  mailing  or  delivery  thereof  tiic  amount  due  be  not  paid, 
then  this  agreement  shall  witliout  further  notice  become  voicl 
and  be  at  an  end,  and  all  rights  and  interests  hereby  created 
or_  then  existing  in  favor  of  the  purchaser  or  derived  under 
this  agreement  shall  thereupon  cease  and  determine,  and  the 
lands  hereby  agreed  to  bo  sold  shall  revert  to  and  revest  in 
the  vendor  without  any  further  declaration  of  forfeiture  or 
notice  or  act  of  re-entry,  and  without  any  other  act  by  the 
vendor  to  be  performed,  and  without  any  suit  or  legal  pro¬ 
ceedings  to  be  brought  or  taken,  and  without  any  right  on  the 
part  of  the  purchaser  for  any  compensation  for  moneys  paid 
under  this  agreement,  and  the  saicl  purchaser  shall  forthwith 
deliver  up  cpiict  and  peaceable  possession  of  the  said  lands 
to  the  vendor^ 

^  Notice  of  cancclliition  must  comply  strictly  with  the  provisions  of 
the  agreement  under  which  it  is  given.  March  Bros,  and  IKcifs  v. 
Banlon,  20  \V.  L.  11.  322;  Slcicart  v.  Bonn,  19  W.  L.  R.  1C6. 

^  The  courts  of  Alberta  and  Manitoba  have  held  that  the  provisions 
of  a  similar  clause  in  an  agreement  for  sale  arc  in  the  nature  of  a 
jicnalty.  In  the  ab.soncc  of  evidence  of  laches  or  abandonment  of  the 
contract,  even  after  notice  given  pursuant  thereto,  if  the  purchaser  is 
ready  and  willing  to  make  good  his  default,  specific  performance  will 
be  decreed;  in  any  event  the  vendor  will  be  ordered  to  return  the 
instalments  already  paid.  The  tendency  of  the  courts  of  these 
provinces  is  to  relieve  from  the  effects  of  this  clause  and  foreclosure  pro¬ 
ceedings  arc  advisable  rather  than  cancellation.  Stewarl  v.  March, 
17  W.  L.  R.  522;  Whitla  v.  Riverview  Realty  Co.,  14  W.  L.  R.  359. 
In  Saskatchewan,  unless  fraud  or  mistake  intervenes  a  purchaser 
must  abide  by  his  agreement.  The  service  of  a  notice  of  cancellation 
on  default  rescinds  the  contract.  Whether  payments  already  made 
will  be  returned  to  the  purchaser  depends  upon  his  ability  to  make 
out  a  case  for  the  exercise  of  the  equitable  jurisdiction  of  the  court. 
Where  the  purchaser  has  been  guilty  of  laches  or  other  circumstances 
are  present,  which  in  the  opinion  of  the  court  render  it  inequitable 
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12.  And  it  iw  I’lirllicr  (iKi'f^cd  bctwc'cn  lliu  pnrtic.s  lioroto 
iJmt  upon  roduclion  o!  Ilu!  vondor’.s  clniin  lici'oundur  to 
dollars  the  purelia.sei'  may  ask  I'or  and  in  such  ca.so  the 
vendor  .shall  I'urnisli  to  the  inirchuscr  a  transfer  in  accordance 
with  the  terms  and  ])rovisions  above  mentioned  upon  the 
purchaser  executing  in  favor  of  the  vendor  a  first  mortgage 
on  the  said  hinds  and  ])rcmises  free  from  all  incumbrances,  the 
same  to  provide  for  the  payment  of  the  balance  of  the  purchase 
money  in  accordance  with  the  provisions  herein  contained,  and 
to  contain  a  covenant  by  the  purchaser  for  the  insurance 
against  lire  to  the  amount  of  not  le.ss  than  the  full  insurable 
value  of  all  buildings  and  against  hail  as  above,  such  mortgage 
to  be  satisfactory  to  the  vendor’s  solicitors  and  to  be  prepared 
by  the  vendor’s  solicitors  at  the  expense  of  the  purchaser  and 
the  expense  of  registering  the  same  and  of  the  necessary  searches; 
solicitor’s  fees  and  disbursements  incurred  with  regard  to  the 
same  shall  be  borne  by  the  purchaser. 

13.  And  it  is  further  agreed  that  upon  the  purchaser  or 
those  claiming  under  him  committing  any  act  of  waste  upon 
the  said  lands  or  doing  any  other  thing  whereby  the  value  of 
the  said  lands  may  be  diminished,  or  failing  to  remain  in  actual 
personal  possession  of  the  said  land,  or  making  default  in  any 
of  the  covenants  or  provi,sions  herein  contained,  the  whole 
purchase  money  and  interest  hereby  secured  shall  at  the  option 
of  the  vendor  forthwith  without  notice  become  due  and  payable. 

14.  And  it  is  further  agreed  that  time  is  to  be  considered  of 
the  essence  of  this  contract  and  that  all  the  covenants  and  agree¬ 
ments  herein  contained  on  the  part  of  the  purchaser  shall  be 
binding  upon  his  executors,  administrators  (successors)  and 
assigns  and  shall  inure  to  the  benefit  of  the  vendor,  liis  executors, 
administrators  and  assigns;  and  in  case  there  arc  two  or  more 
purchasers  the  covenants  herein  contained  on  their  part  shall 
bCidccmed  to  be  joint  and  several;  and  wherever  the  singular 
or  the  masculine  is  used  throughout  this  agreement,  the  same 
shall  be  construed  as  meaning  the  plural  or  the  feminine,  or 
a  body  corporate  where  the  context  or  the  parties  hereto  so 
require. 

to  order  the  return  of  instalments  paid,  the  clause  will  be  strictly 

enforced.  Sleelc  v.  McCarthy,  7  W.  L.  E.  702;  Hole  v.  Wilson, 

16  W.  L.  R.  352;  Banlon  v.  March  Bros,  and  Wells,  16  W.  L.  R.  337. 

See,  also,  the  following  as  to  this  clause  generally:  Great  West 

Lumber  Co.  v.  Wilkins,  7  \V.  L.  R.  166;  Hoodie  v.  Young,  8  W.  L.  R. 

310;  Hall  v.  Turnbull,  10  W.  L.  R.  536;  Dakill  v.  Homeseekers 

Land  Co.,  16  W.  L.  R.  525;  Exema  v.  Cherry,  18  \V.  L.  R.  645;  Hicks 

V.  Laidlaw,  19  \V.  L.  R.  525;  March  Bros,  and  Wells  v.  Banlon,  20 

W.  L.  R.  322  (S.  (1.  Can.). 
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15.  No  assignment  of  this  agreement  shall  ho  valid  unless 
tlie  same  shall  bo  for  tho  entire  interest  of  the  purchaser  and 
shall  be  approved  and  countersigned  by  tho  vendor;  and  no 
agreement  or  conditions  or  relations  between  tho  purchaser 
and  his  assigneo,  or  any  other  person  acquiring  title  or  interest 
from  or  through  tho  jmrehaser  shall  jirccludo  the  vendor  from 
tho  right  to  convey  tho  promises  to  tho  said  purchaser  on  the 
payment  of  tho  unpaid  portion  of  tho  purchase  money  which 
may  be  duo  hereunder,  unless  such  assignment  be  approved 
and  countersigned  by  the  vendor  as  aforesaid,  and  these  con¬ 
ditions  shall  not  in  any  way  be  affected  or  changed  by  the 
vendor  receiving  payment  of  any  portion  of  such  purchase 
money  from  any  assignee  not  approved  as  aforesaid.'’ 

In  witness  whereof  the  parties  hereto  have  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

Signed,  scaled  and  delivered  1 

in  the  presence  of  [ 


Purchaser. 
Post  Office. 
Province. 


Form  2 — Agreement  for  Sale. 

Prepared  with  special  rcjerencc  to  the  interests  of  the  purchaser. 

Memorandum  of  Agreement  ’’  made  this  day  of  , 
A.  D.  19  ,  between  A.  5.,  of  ,  in  the  Province  of 
,  hereinafter  called  “the  vendor,”  of  the  first  part,  and 
C.  D.,  of  ,  in  the  Province  of  ,  hereinafter  called 
“the  purchaser,”  of  the  second  part. 

Witnesseth  that  the  vendor  agrees  to  sell  to  the  purchaser 
and  the  purchaser  agrees  to  buy  from  the  vendor  that  certain 
piece  of  land  situate  in  the  Province  of  ,  being  ,  at  and 
for  the  price  or  sum  of  dollars,  being  at  the  rate  of 

dollars  per  ,  payable  in  the  following  manner, 

that  is  to  say:  dollars  in  cash  or  before  the  execution 

*  This  clause  has  been  interpreted  to  mean  that  in  order  that  an  assign¬ 
ment  may  be  valid  as  against  the  vendor  it  must  have  received  his 
approval;  in  the  event  of  an  assignment  without  his  approval,  he 
may  ignore  the  same  and  convey  directly  to  the  original  purchaser, 
notwithstanding  the  assignment.  In  such  a  case  the  purchaser  would 
nevertheless  hold  the  property  as  trustee  for  the  assignee.  Sawyer 
Massey  Co.  v.  Bennett,  12  W.  L.  R.  249;  affirmed  by  the  Supreme 
Court  of  Canada,  14  W.  L.  R.  106;  Stewart  v.  Borm,  19  W.  L.  R.  166; 
McKillop  and  Benjafield  v.  Alexander,  (S.  C.  Can.)  20  W.  L.  R.  850. 

®  See  notes  to  Form  1. 
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and  delivery  of  these  presents  (the  reeeii)t  whereof  is  liereljy 
acknowledged). 
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or 
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day 
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sum 

ofS 

on 

or 

before 

the 

day 

of 

19 

togetlier  witli  interest  on  so  mueli  of  tlie  ssiid  purcliasc  money  as 
shall  from  time  to  time  remain  uni)aid,  whether  before  or  after 
due,  at  the  rate  of  per  centum  per  annum  pixyablo 

yearly  on  or  before  each  day  of  .  All  arrears  of 
interest  whether  upon  principal  or  upon  interest  to  become 
principal  and  bear  interest  as  such. 

And  the  purchaser  covenants  and  agrees  to  and  willi  the 
vendor  that  he  will  pay  all  taxes,  rates  and  other  charges  and 
assessments  wherewith  the  said  land  may  be  charged  from  and 
after  the  day  of  ,  19  ,  and  that  he  will  at  the  re¬ 
quest  of  the  vendor  insure  and  keep  insured  during  the  currency 
hereof  in  favor  of  the  vendor  all  buildings  now  or  hereafter 
erected  upon  the  said  land. 

In  consideration  whereof  and  upon  payment  of  the  said 
sums  of  money  with  interest  thereon  at  the  days  and  times 
and  in  the  manner  aforesaid  the  vendor  covenants  to  convoy 
to  the  purchaser  the  said  parcel  of  land  free  from  incumbrances, 
subject  only  to  the  reservations  and  conditions  contained  in  the 
original  grant  from  the  Crown. 

The  purchaser  shall  bo  entitled  to  the  possession  of  the 
said  lands  forthwith  upon  the  execution  hereof : 

Provided  that  upon  the  vendor’s  claim  herein  being  reduced 
to  dollars  the  purchaser  is  to  have  the  privilege  of  asking 
for  and  the  vendor  will  furnish  to  the  purchaser  a  transfer  in 
accordance  ^vith  the  terms  and  provisions  above  mentioned  upon 
the  purchaser  executing  in  favor  of  the  vendor  a  first  mort¬ 
gage  upon  the  said  land  and  premises,  free  from  incumbrances, 
the  same  to  provide  for  the  payment  of  the  balance  of  the 
purchase  money  upon  the  terms  above  set  out. 

And  it  is  further  agreed  that  if  the  purchaser  shall  at  any 
time  make  any  default  under  this  agreement  and  such  default 
shall  continue  for  thirty  days,  the  vendor  shall  be  at  liberty  to 
cancel  the  same  in  the  following  manner,  that  is  to  say:  by 
mailing  in  a  registered  letter  addressed  to  the  purchaser  at 
post  office,  or  in  case  of  assignment  to  the  assignee  at  his 
post  office  address  named  in  such  assignment,  a  notice  declaring 
his  intention  to  cancel  this  agreement  and  at  the  expiration  of 
thirty  days  from  the  mailing  of  said  notice,  unless  such  default 


CONVfiYANCrNCI  FORMS 


673 


be  sooner  rcmotliccl  this  iigrocmcnt  sluill  tliorciipon  without 
further  notice  become  null  and  void  and  the  purchaser  and  all 
claiming  under  him  shall  forthwith  deliver  up  quiet  and  peace¬ 
able  possession  of  the  said  land  to  the  vendor  or  his  agcntd 
And  it  is  further  agreed  that  these  presents  and  all  herein 
contained  and  the  benefit  of  all  covenants  and  provisos  contained 
herein  shall  be  binding  upon  the  parties  hereto,  their  and 
each  of  their  executors,  administrators  and  assigns,  and  if  there 
be  more  than  one  vendor  or  purchaser  shall  be  jointly  and 
severally  binding  and  in  such  case  the  singular  shall  be  read  as 
plural  and  the  masculine  as  feminine  herein  wherever  the  context 
so  requires. 

In  witness  whereof  the  parties  hereto  have  hereunto  set 
their  hands  and  seals  the  day  and  date  first  above  written. 
Signed,  sealed  and  delivered  ] 
in  the  presence  of  r. 


Form  3 — Agreement  for  Sale,  Share  of  Crop. 

Memorandum  of  Agreement,  made  in  duplicate  the 
day  of  ,  in  the  year  of  our  Lord,  one  thousand  nine  hun¬ 
dred  and  ,  between  A.  B.,  of  ,  in  the  Province  of 
,  hereinafter  called  “the  vendor,”  of  the  first  part,  and 
C.  D.,  of  ,  in  the  Province  of  ,  hereinafter  called 
“the  purchaser,”  of  the  second  part. 

Witnesseth  that  in  consideration  of  the  conditions  and 
stipulations  herein  contained,  and  the  payments  to  be  made 
as  hereinafter  specified,  the  strict  performance  of  each  and 
every  of  the  said  covenants  and  stipulations  as  well  as  the 
making  of  the  said  payments  being  hereby  expressly  declared 
a  condition  precedent,  and  of  the  essence  of  this  agreement, 
the  vendor  agrees  to  sell  to  the  purchaser,  and  the  purchaser 
agrees  to  buy  from  the  vendor,  the  following  lands  and  premises, 
that  is  to  say; 

at  and  for  the  price  or  sum  of  $  ,  payable  at  ,  as 

'  Soc  notes  to  cancellation  clause  in  Form  1.  This  clause  gives  the 
purchaser  sixty  days  in  which  to  remedy  his  default.  This  agreement 
contains  no  provision  for  acceleration  of  payments  on  default.  Tender 
to  the  vendor  of  the  amount  of  arrears  and  interest  within  sixty  days 
would  restore  the  parties  to  their  original  position.  Moneys  paid  on 
account  of  contract  could  be  recovered  unless  the  purchaser’s  default 
was  of  such  a  nature  as  to  justify  the  vendor  in  concluding  that  he 
had  repudiated  or  abandoned  the  contract. 


074 


CANADIAN  TORRl'^NS  SYS'l'IOM 


to  cash  pnym(?nls,  mid  iiw  lioroinaCier  mui'c  part  icului'y  sot  forlli 
aH  to  crop  iiaymc'iils,  at  tlu;  times  and  in  the  manner  following, 
that  is  to  say:  tlie  sum  of  S  _  on  the  execution  of  this 
agreement  (tiie  receipt  wliereof  is  iiei'clty  acknowledged), 
{here  imert  furlhcr  att^li  ‘ixtijiiienln  if  ann)  and  the  balance  of 
$  liy  ero])  paymenis  in  annual  instalments  as  lierein- 

after  specified. 

2.  And  tiie  pui'chaser  covenants  to  jiay  interest  on  the 
unpaid  balance  of  the  i)ui'clia.sc  price  at  tin'  rale  of  jier 
cent,  per  annum,  to  lie  computed  from  tlie  date  liereof,  and 
payable  annually  on  the  day  of  in  each  and  every 
year  until  the  full  amount  of  principal  has  lieen  fully  iiaid  and 
satisfied,  whether  liefore  or  after  due;  but  after  default,  interest 
at  the  rate  aforesaid  shall  accrue  and  lie  payable  from  day  to 
day. 

3.  And  the  purchaser  further  covenants  and  agrees  that 
on  default  of  payment  of  any  instalment  of  interest,  such 
interest  shall  at  once  ticcome  principal  and  bear  interest  at  the 
rate  aforesaid,  which  interest  shall  be  payable  from  day  to  day 
and  shall  itself  bear  interest  at  the  rate  aforc.said;  it  being 
agreed  that  all  interest,  as  well  upon  principal  as  upon  interest, 
is  to  be  comiioundcd  on  the  date  hereinbefore  fixed  for  the  pay¬ 
ment  of  interest,  in  each  and  every  year  during  the  currency 
of  this  agreement. 

4.  The  balance  of  the  purchase  price  and  interest  is  to  be 
paid  in  the  following  manner: 

The  purchaser  covenants  and  agrees  in  each  and  every 
year  during  the  term  of  this  agreement  after  the  year  19  , 
to  deliver  at  his  own  ox]icnse,  in  the  name  of  the  vendor,  at 
an  elevator  or  in  cars  at  the  option  of  the  vendor,  at  ,  in 
the  Province  of  ,  one-half  of  the  entire  crop  of  grain  grown 
on  the  said  land  in  each  and  every  year  during  the  said  term, 
from  the  threshing  machine,  until  the  net  sums  realized  by  the 
vendor  on  the  sale  of  such  crops  shall  fully  pay  and  satisfy 
the  said  balance  of  the  purchase  price,  together  with  interest 
as  aforesaid.  The  proceeds  of  the  sale  of  the  vendor's  share 
of  the  crop  shall  bo  applied  by  the  vendor  on  the  amount 
remaining  due  under  this  agreement,  first,  on  account  of 
interest  and  the  balance  (if  any)  in  the  reduction  of  the  unpaid 
principal  money.  It  is,  however,  further  understood  and 
agreed  that  all  sums  not  then  paid  under  this  agreement  shall, 
in  any  event,  become  due  and  payable  in  cash  at  the  expiration 
of  years  from  the  date  hereof. 

5.  The  purchaser  further  covenants  and  agrees  that  he 
will  break  and  backset  in  a  good  and  husbandlike  manner 
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clui'inp;  the  season  of  1!)  ,  at  least  acres  on  tlio  above 
described  premises,  and  a  furtlier  quantity  of  uncultivated, 
arable  land  upon  .said  premises  to  be  broken  and  backset 
in  the  same  manner  during  the  proper  seasons  as  follows: 

acres  in  1!)  ,  acres  in  19  ,  and  acres  in 

19  ,  until  not  le.ss  than  acres  of  said  land  sliidl  have 
become  broken  up,  all  of  which  breaking  .shall  l)c  done  in  the 
rc.spectivc  years  before  the  day  of 

G.  The  said  purchaser  further  agrees  that  at  the  proper 
season  of  19  ,  and  in  each  and  every  year  thereafter  during 
the  continuance  of  this  contract,  he  will  seed  in  wheat  or  such 
other  grain  as  the  vendor  may  consent  to  in  writing,  at  his  own 
expense  all  the  land  upon  the  siiid  described  premises  that  may 
be  broken  previously  to  that  year,  unless  some  jxart  of  the  said 
land  be  left  to  summer  fallow  as  below  provided;  that  he  Avill 
properly  care  for,  harvest  and  thresh  said  crops  in  due  season 
and  at  his  own  expense,  each  year’s  crop  to  be  threshed  not 
later  than  the  day  of  during  the  currency  of  the 
year  in  Avhich  it  is  grown. 

7.  And  the  purchaser  further  agrees  that  he  will  give  the 
vendor  or  his  duly  authorized  agent  at  least  five  days’  notice 
in  writing  of  the  time  when  he  Avill  commence  to  thresh,  and 
similar  notice  prior  to  delivering  grain  as  aforesaid. 

8.  And  the  said  purchaser  further  agrees  that  he  will 
furnish  and  deliver  to  the  vendor  immediately  after  the  grain, 
or  any  part  thereof,  is  threshed,  a  certificate  to  be  executed 
by  the  owner  or  manager  of  the  threshing  machine  which 
threshes  such  grain,  showing  in  detail  the  date  Avhen  such 
grain  was  threshed  and  the  number  of  bushels  of  the  different 
kinds  of  grain  threshed,  and  that  the  charges  for  threshing 
such  grain  have  been  paid  in  full;  and  that  not  later  than  the 

day  of  in  each  year  he  will  furnish  to  the  vendor 
his  statutory  declaration  verifying  the  certificate  or  certifi¬ 
cates  as  aforesaid  and  the  threshing  of  all  the  grain  grown  on 
the  said  land  in  the  current  year. 

9.  The  purchaser  agrees  to  carefully  watch  for,  and  at 
his  own  expense  to  kill  and  destroy  all  noxious  weeds  which 
may  grow  upon  said  premises  during  the  term  of  this  agree¬ 
ment,  and  especially  to  pull  and  burn  all  mustard  plants  where- 
ever  and  whenever  they  may  be  discovered,  and  to  kill  and 
destroy  all  Russian  thistles  before  they  have  gone  to  seed,  or, 
if  by  oversight  any  such  thistles  have  gone  to  seed,  whether 
such  seed  is  ripe  or  not,  to  remove  all  such  plants  from  their 
place  of  growth  and  burn  them  without  scattering  the  seed. 
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10.  The  purclm,««’  fiprccs  1o  fn!)  plow  in  each  season  at 
least  acres  of  sUiI  hie  land  on  saiil  ircniisos  licforc  the 

day  of  and  (o  sprinp;  plow  hcl'oro  the  day 

of  next  followinif  the  remainder  of  such  stubble  lancl, 
unless  the  vendor  shall  consent  in  writinp;  th.-it  some  part  of 
such  stublrle  land  l)o  left  over  to  summer  fallow,  and  the  pur¬ 
chaser  agrees  to  do  all  summer  fallowing  in  proper  season  and 
manner  according  lo  the  best  raotliods  of  ciiltivaUon. 

11.  And  that  he  will  on  or  before  tlie  first  day  of  in 
each  year  produce  and  leave  with  the  vendor  a  receipt  or 
receipts  for  the  payment  of  all  liens,  rales,  taxes  or  ehargo.s 
upon  the  said  land  for  the  current  year,  and  that  in  default 
of  his  doing  so  the  vendor  may  pay  any  such  liens,  rates,  taxes 
or  charges,  and  in  case  such  payment  or  payments  is  or  are 
made  by  the  vendor  the  amount  or  amounts  so  paid,  together 
with  all  costs  and  expenses  incurred  in  connection  therewith, 
as  between  solicitor  and  client,  shall  be  deemed  to  be  secured 
hereby  and  charged  upon  the  said  land,  and_  shall,  without 
demand  therefor,  be  payable  forthwith  with  interest  at  the 
contract  rate. 

12.  In  the  event  of  default  in  the  payment  of  any  sum 
hereinbefore  mentioned,  or  in  the  event  of  default  being  made 
in  payment  of  any  croj)  payment,  or  in  any  building,  cultiva¬ 
tion  or  insurance  condition  hereinafter  mentioned,  the  whole 
purchase  money  at  the  option  of  the  vendor,  without  notice, 
shall  immediately  become  due  and  payable  in  cash. 

13.  The  crop  payments  aforesaid  shall  become  duo  and 
be  payable  by  the  purchaser  to  the  vendor  on  the  day  in  each 
year  during  the  currency  of  this  agreement  on  which  the  pur¬ 
chaser  commences  to  thresh  his  crop.  No  sum  whatever  is 
to  be  credited  by  the  vendor  in  reduction  of  either  interest  or 
purchase  money  until  the  date  or  dates  on  which  he  actually 
personally  receives  the  net  proceeds  of  the  sale  of  the  grain 
receir  cd  by  him  by  way  of  crop  payment. 

14.  For  fire,  tempest  and  hail  insurance  covenants,  see 
paragraphs  3,  4,  5  and  G,  Form  1. 

15.  For  covenant  to  convey  on  performance  of  conditions, 
see  jjaragraph  7,  Form  1. 

IG.  The  purchaser  shall  immediately  after  the  execution 
of  this  agreement  have  the  right  to  possession  of  the  said 
premises,  but  must  get  possc.ssion  at  his  own  expense. 

17.  It  is  further  agreed  between  the  parties  hereto  that 
during  the  currency  hereof  the  purchaser  shall  hold  the  said 
premises  as  tenant  to  the  vendor  from  the  date  of  execution 
hereof  at  a  yearly  rental  of  one-half  share  of  the  crop  grown 
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upon  the  Haul  land,  dolivorod  as  aforesaid,  applicable  in  satis¬ 
faction  or_  tlio  principal  and  interest  as  herein  provided,  the 
legal  relation  of  landlord  and  tenant  being  hereby  constituted 
between  the  vendor  and  i^urchaser: 

18.  Provided  that  if  any  of  the  goods  and  cliattcls  of  the 
purchaser  or  his  approved  assignee  shall  be  at  any  time 
seized  under  .any  mortgage,  Hen  or  .agreement,  or  l)e  seized  or  bo 
taken  in  execution  or  in  attachment  by  any  creditor  of  the 
purchaser  or  such  assignee,  or  if  the  i^urehaser  or  such  assignee 
sliall  make  any  assignment  for  tlic  benefit  of  creditors,  or  become 
bankrupt  or  in.solvent  and  shall  take  the  benefit  of  any  act 
that  may  be  in  force  for  bankrupt  or  insolvent  debtors,  or  if 
any  writ  of  execution  shall  issue  .against  the  goods  or  chattels 
of  the  purchaser  or  such  .assignee  out  of  any  court,  the  tlien 
current  year’s  rent  shall  immediately  l)ccome  due  and  p.ayal)lc 
withoutnotice;  anditis  furtheragreed  th.at  should  the  vendor  be¬ 
come  entitled  to  exercise  his  right  of  distress  incident  to  the 
tenancy  herei^y  created  the  purcliaser  hereby  expressly  w.aive.s 
on  the  levying  Of  such  distress  all  irregularities,  whether  as 
to  time,  place  or  manner,  or  otherwise. 

19.  And  the  purchaser  shall  not  l)o  entitled  to  call  for 
the  production  of  any  abstract  of  title,  or  evidence  of  title,  or 
any  deeds,  i')apers  or  documents  relating  to  the  said  property 
other  than  those  which  are  in  the  possession  of  the  vendor. 

20.  l'"or  cfincelLation  clause,  see  p.aragr.aph  11,  Form  1. 

21.  For  covenant  .against  waste,  and  for  personal  possession 
by  purchaser,  paragraph  13,  Form  1. 

22.  For  covenant  binding  executors,  administrators  and 
assigns,  etc.,  see  paragraph  14,  Form  1. 

23.  For  provisions  as  to  assignment  of  contract,  see  paragraph 
15,  Form  1. 

In  witness  whereof  the  p.arties  hereto  hfive  hereunto  sot 
their  hands  and  seals  the  day  and  year  first  above  written. 

Signed,  sealed  and  delivered  \ 

In  the  presence  of  j 

Purchaser. 

Post  Office. 

Province. 


Special  Clauses  for  Agreements  of  Sale. 

Erection  of  House  and  Stable. 

-  And  the  purchaser  hereby  agrees  and  binds  himself  that  he 
nnll  on  or  before  the  day  of  ,  A.  D.  19  ,  erect  a 
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liahitiihlc  dwoIliiiK  Iiouhc  and  stahjo  upon  tho  Haul  land  and 
insure  llic  same  in  tlie  manner  lioreiu  provided. 

Fixtuuks, 

And  it  is  Iierehy  declared  and  agreed  dial  all  erections, 
buildinRs  and  improvements  liereafter  ])ut  ui)on  tlie  said  lands 
sliall  (in  addition  to  oilier  lixUires  tliereon)  thereupon  liecomo 
tixtures  and  a  part  of  tlie  realty. 

iNSPKCTtON. 

Provided  tliat  upon  default  by  tlio  ])urciiascr  of  any 
covenant  on  liis  part  iierein  contained  or  upon  and  after  default 
in  payment  of  any  of  tlie  moneys  iiereliy  secured  or  payaiile 
under  tliese  presents  from  time  to  time,  tlie  vendor  sliall  lie  en  titled 
to  send  liis  inspector  or  asent.  to  inspect  and  report  ipion  tlie 
value,  state  and  condition  of  tlie  said  land  at.  tlie  inirciiasor's 
expense  and  ail  expenses  incurred  and  ])aid  in  so  doiiiK  logotlier 
witii  ail  costs  and  cliarges  between  solicitor  and  client  wliich  the 
vendor  may  incur  or  pay  in  enforcing  or  attempting  to  enforce  ail 
or  any  of  tiie  remedies  and  iiowers  given  liereiiy  or  subsisting, 
wlietlier  tlie  proceedings  taken  prove  abortive  or  not,  siiall  form 
and  bo  a  cliarge  upon  tlie  said  land  and  payaiile  forthwith  to 
tlie  vendor  witli  interest  at  tlie  contract  rate  from  tiic  time  of 
the  payment  of  tiie  same. 

liEPAinS,  ETC. 

And  the  purchaser  covenants  witli  tlie  vendor  that  the 
vendor  may  at  such  time  or  times  as  he  may  deem  necessary 
and  without  tho  conpurrence  of  any  person  make  such  arrange¬ 
ments  for  the  repairing,  finishing  and  putting  in  order  any 
building  or  improvements  on  tho  said  land  and  for  inspecting, 
taking  care  of,  leasing,  collecting  the  rents  of  and  managing 
generally  the  said  property  as  he  may  deem  expedient,  and  all 
reasonable  expenses,  costs  or  charges,  including  an  allowance  for 
the  time  and  service  of  any  agent  of  the  vimdor  or  other  person 
appointed  for  any  of  the  above  purposes  shall  be  forthwith 
payable  to  the  vendor  and  shall  be  a  charge  upon  the  said 
property  and  shall  bear  interest  at  the  contract  rate. 

Existing  Tenancies. 

And  it  is  agreed  that  the  said  land  is  sold  subject  to  existing 
tenancies  as  follows: 
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SUIJIJIVIHION. 

And  tho  voiulor  iiurcoH  Unit  tlu!  piiftiliiisc-i'  itniy  Hiibdivido 
tlu!  H(ii(l  pi'oiK'i'ty  into  blockn  iind  lotH,t'm!b  lilock  to  contain 
lotH  of  foot  cacli;  and  fnrlbcr  aKt'ccs  to  do  all  act.s  and 
oxocuic  all  inHtninu’ntH  nocoHHary  for  tbc  rcf^istration  of  a  plan 
of  the  Hiiid  ])ropci'ty  aw  afoi'CHiiid  and  pi'ovidiiiK  for  the  nccosaary 
street, s  and  lane.s  according  to  the  njKulation.s  govoi’iiinj?  tlio 
registration  of  sncli  plans,  it  beinp;  nnderstood  and  agri'cd  that 
all  expenses  of  and  incidentals  to  snch  subdivision  are  to  bo 
borne  by  the  purchaser. 


Form  4— Notice  of  Cancellation. 

To  po.st  office  of 

Pursuant  to  the  terms  of  a  certain  agrcoinent  for  the  sale 
of  the  property  hereinafter  referred  to,  dated  the  day  of  , 

A.  D.  19  ,  lietween  A.  B.,  of  ,  in  the  of  ,  as 

vendor  and  C.  D.,  of  ,  in  the  of  _  ,  as  purchaser 
(and  assigned  to  ,  of  the  of  ,  in  tho  of 
by  assignment  dated  the  day  of  ,A._D.  19  ) 

which  said  agreement  is  in  respect  of  tho  following  lands, 

namely : 

in  the  Province  of 

You  are  hereby  notified  that  default  has  been  made  in  the 
payment  of  the  sum  of  $  dollars  principal  and  interest 
(or  as  llic  case  may  be)  fulling  duo  under  the  said  agreement 
on  tho  day  of  ,  A.  D.  19  ,  (or  in  (he  performance 
of  the  folloiving  covenant,  selling  out  the  same). 

And  you  are  hereby  further  notified  that  if  payment  of  the 
said  sum  of  S  dollars  be  not  made  (or  the  said  covenant 
he  not  performed)  within  twenty  days  from  tho  date  of  the  mailing 
of  this  notice  the  said  agreement  shall  without  further  notice 
become  void  and  bo  at  an  end  and  all  rights  and  interests  thereby 
created  and  now  existing  in  favor  of  tlio  purcliaser  or  derived 
from  him,  under  the  said  agreement,  shall  thereupon  cease  and 
determine  and  the  property  above  referred  to  shall  revert  to  and 
revest  in  the  vendor  without  any  further  declaration  of  forfeiture 
or  notice  or  act  of  re-entry  and  without  any  other  act  by  the 
vendor  or  suit  or  legal  proceedings;  and  any  sum  or  suras  paid 
under  the  said  agreement  shall  be  retained  by  the  vendor  as  and 
by  the  wrty  of  liquidated  damages  without  any  right  of  com¬ 
pensation  on  the  part  of  the  purchaser  or  those  claiming  under 


(ISO 
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him,  1111(1  (lie  iiiiroliiiHer  niitl  (Jiosn  cliiiiniiiK  iindor  him  shall 
forthwith  deliver  up  rpiiiit  and  pciict'tdile  possosHion  of  the  said 
lands  to  tlie  vendor, 

Dated  at  in  Dio  of  iliis  day  of 

.  A.  D.  10  . 


Vendor, 


(Registered.) 

ThiH  nolici!  Im  iidaplcfl  lo  llio  ngiTomcMil,  for  Hiilr,  Fonti  1  liorciii,  and 
can  aafnly  l)(^  iiw'd  only  wlicro  llio  rancclliilioii  cIiiiino  in  inirHiianro  of 
wliirh  din  nol,i('(!  in  Kiven  in  llio  Hairio  im  in  dial,  niircona'iif  A  nolico  of 
oaiiRclladon  iniisl,  coinnly  alriady  widi  die  tornm  of  die  parlieiilar  iikitc- 
inent  under  wliieli  it.  in  given.  March  Bros,  and  IFc/fo  v.  Baninn,  20  \V.  J.,  11, 


Form  6— Declaration  of  Posting  Notice  of  Cancellation. 

Canada:  )  I,  of  ,  in  the 

Province  of  !•  of  ,  soloninly  dc- 

To  wit:  )  claro: 

1.  I  did  on  day,  the  day  of  ,A.  D.19  , 
personally  dojiosit,  in  liis  Majesty’s  office^  at  ,  in  the 
Province  of  ,  a  duplicate  of  the  notice  of  cancellation 
.annexed  licrcto,  the  same  being  inclosed  in  a  fully  pr(?paid 
registered  envelope  addressed  to  at  the  post  ohicc  of 

,  in  the  of 

2.  Th.at  now  produced  and  sliown  to  me  and  marked 
"Exliihit  A”  to  this  my  declaration  is  the  registration  receipt  for 
the  said  envelope. 

3.  And  I  make  this  solemn  declaration  conscientiously 
believing  it  to  be  true  and  knowing  it  to  be  of  the  same  force  and 
effect  as  if  made  under  oath  and  by  virtue  of  The  Canada 
Evidence  Act. 

Declared  before  me  at  the 
of  in  the 

Province  of  ,  this 

day  of  ,  A.  D. 

19  . 

A  Commisioner  or  Notary  Public  in  and  for 


Form  6 — Option  to  Purchase  Land. 

Agreement  made  this  day  of  ,  A.  D.  19  , 
between  A.  B.,  of  ,  in  the  Province  of  ,  hereinafter 
called  “the  vendor,”  of  the  one  part,  and  C.  D.,  of  ,  in  the 
Province  of  ,  hereinafter  called  “the  purchaser,”  of  the 
other  part. 


CONVEYANCINa  FORMS 


Wlioroas  ilic  vendor  alleges  iliat  ho  is  the  owner  of  the  piece 
or  pared  of  land  situate  in  tlio  Province  of  and  being 
composed  of 

Tiiis  agreement  witncssctli  tliat  tlie  vendor  in  considera¬ 
tion  of  tlio  sum  of  $  dollars*  (tlio  receipt  wliercof  is 
licrcljy  acknowledged)  licroliy  ol'fers  and  agrees  to  sell  to  tlio 
purcliaser,  iiis  executors,  administrators  or  assigns,  free  from 
incumlirances  tlie  said  projicrty  liereinljefore  described  for  tlio 
.sum  of  S  on  tlie  following  terms,  uamdY,  S  dollars 
in  cash  forthwith  upon  the  aeceptaiioo  of  this  offer  and  the 
balance  ** 

with  interest  at  the  rate  of  per  cent,  per  annum  to  be 
computed  from  the  day  of  ,  A.  D.  19  ,  on  i-o  much 
of  the  laircliasc  price  as  from  time  to  time  remains  unpaid  until 
the  whole  inirchasc  price  and  interest  h.as  been  fully  paid. 

This  offer  is  to  remain  open  until  the  hour  of  tv;clve 
o’clock  noon  of  the  _  day  of  ,  A.  D.  19  _  ,  and  is  to  be 
irrevocable  until  the  said  mentioned  date,  and  if  accepted  on 
or  before  the  said  date  shall  thereupon  constitute  a  binding 
agreement  of  purchase  and  .sale;  the  purchaser  to  examine  the 
title  at  his  own  expense  within  ten  days  from  the  date  of  accept¬ 
ance.  The  vendor  not  to  be  bound  to  produce  or  show  any 
evidences  of  title  except  such  as  are  in  his  possession. 

This  offer  may  be  accepted  by  a  letter  delivered  to  the 
vendor,  or  mailed  postage  prepaid  and  registered,  addressed 
to  the  vendor  at  ,  in  the  of  ,  and  deposited  in  the 
post  office  on  or  before  the  day  of  ,  A.  D.  19  . 

Time  shall  bo  of  the  very  essence  of  this  option. 

In  witness  wlicreof  the  vendor  has  hereunto  sot  his  hand  and 
seal  on  the  day  and  year  first  above  written. 

Signed,  scaled  and  delivered  1 

in  the  presence  of  / 

*  An  "option”  unsupported  by  consideration  and  not  under  seal  is  no 
more  than  an  offer  revocable  at  any  time  before  acceptance.  Where 
there  is  actual  consideration  the  amount  thereof  is  generally  immaterial. 
There  are,  however,  American  cases  holding  that  a  recited  considera¬ 
tion  of  one  dollar,  either  stipulated  or  paid  is  insufficient.  ■  Where  the 
option  is  under  seal,  but  without  consideration  and  is  attempted  to  be 
withdrawn  before  acceptance  there  is  some  conflict  of  authority  ns  to 
the  effect  to  bo  given  to  the  seal  in  an  action  for  specific  performance. 
The  seal  at  common  law  renders  the  offer  irrevocable  and  this  rule 
would  probably  be  followed  by  a  court  of  equity.  It  is,  however, 
advisable  in  unilateral  agreements  of  this  nature  that  some  real  consid¬ 
eration  pass.  See  36  Cyc.  pp.  626,  627. 

.  ’  All  the  terms  of  the  agreement  must  be  fully  set  out. 
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Form  7 — Listing  Agreement. 

(ll'/7/i  (luthoi'iliJ  to  sell.) 

Agroomoiit  iniule  this  diiy  of  ,  A.  D.  19  , 
between  A.  B.,  of  ,  in  the  of  ,  piirty  of  the 

first  part  and  C.  D.,  of  in  tlie  of  ,  party 
of  tlio  second  part. 

Witnesseili,  tliat  in  consideration  of  the  ,serviee.s  licrein- 
aftcr  mentioned  and  to  be  ])erformed  by  tlie  party  of  tlie  second 
part,  the  party  of  the  first  part  liereby  nominates,  aiitliorizcs  and 
appoints  the  said  party  of  tlie  second  part  Ins  sole;  .agent  to  sell 
for  liim  tlie  following  property  situate  in  tlie  Province  of  , 
and  being  composed  of  ,  for  tlie  sum  of  -S  dollars 
[net  to  the  party  of  the  first  part]’  on  the  following  terms: 

And  the  party  of  the  first  part  agrees  to  pay  to  the  party 
of  the  second  part  all  money  in  excess  of  the  almve  named  sum 
for  which  the  party  of  the  second  part  may  .sell  the  said  property. 

[And  the  party  of  the  first  part  agrees  in  the  event  of  a  sale 
as  aforesaid  by  tlie  said  party  of  the  second  part  to  pay  him 
tlie  said  party  of  the  second  part  a  commission  of  per  cent, 
of  tlie  selling  price  of  the  said  land,  the  same  to  be  deducted 
from  the  casii  j)ayment.]‘- 

And  that  the  party  of  the  second  part  shall  have  until  the 
day  of  ,  A.  D.  19  ,  to  sell  the  said  property  on  the 
above  named  terms,  until  which  date  this  contract  is  to  be 
irrevocable. 

The  party  of  the  first  part  reserves  the  right  to  effect  a  sale 
of  the  said  ])ropcrty  on  his  own  account,  but  in  case  of  such  sale 
agrees  to  pay  to  the  party  of  the  second  part  one-half  of  the 
regular  commission  of  five  per  cent.,  and  further  agrees  under 
penalty  of  forfeiting  the  entire  regular  commission  as  aforesaid 
to  the  party  of  the  second  part  to  immediately  notify  him  of 
such  sale. 

And  in  case  a  sale  is  made  to  anyone  who  is  induced  by' 
the  party  of  the  second  part  or  his  bona  fide  agent  to  enter  into 
negotiations  or  communications  which  result  in  such  sale,  then 
the  party  of  the  first  part  agrees  to  pay  to  the  party  of  the 
second  part  five  per  cent,  of  the  price  for  which  the  said  property 
is  sold. 

When  a  purchaser  shall  have  been  found  by  the  party  of  the 
second  part,  if  by  reason  of  defective  title  or  otherwise  by  the 

*  W'ords  in  brackets  arc  not  to  bo  inserted  if  alternative  clause  providing 
for  remuneration  of  agent  is  used. 

“  This  clause  is  to  be  used  as  alternative  to  the  clause  preceding  it. 
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dofiiuR  of  tlio  party  of  tins  firat  part  the  aale  is  not  pori'ectod,  the 
comtnission  ol  tlie  party  of  tlie  second  part  equivalent  to  tlio 
dilTerence  lietwecui  the  prie(!  agi'ced  upon  by  sucli  iiureliaser  and 
the  net  price  to  tlie  vendor  liereinberore  mentioned  (or  the 
«f/e/ir.s  commmUm  of  per  cent,  as  the  case  may  be)  sliall 
liave  been  earned  and  become  payal)le  I'ortliwitli  by  tlie  party 
of  the  first  part  to  tlie  party  of  tlie  second  part. 

And  tlie  party  of  tlie  second  iiart  hereby  agrees  at  his  own 
expense  to  list  the  said  property  and  advertise  tlie  same  for  sale 
and  use  all  reasonable  dilip;enco  to  effect  a  sale  thereof. 

In  witness  whereof  the  jmrtics  have  hereunto  set  their  hands 
and  seals. 

Signed,  sealed  and  delivered  1 
in  the  presence  of  / 


Form  8— Assignment  of  Agreement  for  Sale, 

(By  the  Purchaser.) 

This  Indenture,  made  in  duplicate  this  day  of  , 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  , 
between  A.  B.,  of  ,  in  the  Province  of  ,  of  the  first 

part,  and  C.Z).,  of  ,  in  the  Province  of  ,  of  the  .second 
part,  and  X.  Y.,  of  ,  in  the  Province  of  ,  of  the  third 
part. 

Whereas  the  party  of  the  first  part,  by  agreement  dated 
the  day  of  ,  one  thousand  nine  hundred  and  , 
agreed  to  purchase  the  land  hereinafter  mentioned  from  the 
party  of  the  third  part,  and  in  and  by  such  agreement  cove¬ 
nanted  with  the  party  of  the  third  part  to  pay  the  purchase 
money  mentioned  in  the  said  agreement. 

And  whereas  the  party  of  the  first  part  is  desirous  of 
assigning  his  interest  in  the  said  land  to  the  party  of  the  second 
part. 

And  the  party  of  the  second  part  has  agreed,  in  consider¬ 
ation  of  such  assignment  being  accepted  by  the  party  of  the 
third  part,  to  give  his  personal  covenant  to  the  party  of  the 
third  part  to  carry  out  and  fulfil  all  the  covenants  and  con¬ 
ditions  in  the  said  agreement  by  the  party  of  the  first  part 
agreed  to  bo  done,  paid  or  performed. 

And  the  party  of  the  first  part,  in  consideration  of  the  party 
of  the  third  part  accepting  the  said  assignment,  has  agreed  that 
this  assignment  or  the  acceptance  thereof  by  the  party  of  the 
third  part  shall  not  in  any  way  affect  the  rights  of  the  party 
of  the  third  part  to  enforce  the  covenants  of  the  party  of  the 
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first  part  in  the  said  ngroemont  contained  against  him  or  his 
representatives.^ 

Now  this  indenture  witnessetli  that  in  consideration  of 
the  premises  and  of  tlio  sum  of  dollars  now  paid  by  tho 
party  of  the  second  part  to  tho  party  of  the  first  part  (tho 
receipt  whereof  is  hereby  by  him  acknowledged)  tho  party  of 
tho  first  part  hath  granted,  bargained,  sold,  assigned,  trans¬ 
ferred  and  set  over,  and  by  those  presents  doth  grant,  bargain, 
sell,  assign,  transfer  and  sot  over  unto  the  party  of  the  second 
part,  his  executors,  administrators  and  assigns  for  ever,  all  the 
estate,  right,  title,  interest,  claim  and  demand  whatsoever, 
both  at  law  and  in  equity,  of  him  tho  party  of  the  first  part,  of, 
in  and  to  that  certain  parcel  or  tract  of  land  and  premises 
situate,  lying  and  being 

subject  to  thc_  payment  of  the  balance  due  and  accruing  due 
under  the  hereinbefore  in  part  recited  agreement,  together  with 
all  interest  to  tho  party  of  tho  first  part  in  tho  said  agreement  so 
far  as  the  same  relates  to  tho  above  described  land. 

To  have  and  to  hold  the  same  with  all  and  every  benefit 
that  may  or  can  be  derived  from  tho  said  described  land  unto 
the  parly  of  the  second  part,  his  executors,  administrators  and 
assigns  for  ever. 

And  the  party  of  the  second  part,  in  consideration  of  the 
l^arty  of  tho  third  part  accepting  this  assignment,  which  accept¬ 
ance  may  be  without  formal  execution  hereof  by  him,  hereby 
covenants  and  agrees  to  and  with  the  said  party  of  tho  third 
part,  his  executors,  administrators  and  assigns  to  pay  the 
several  sums  of  purchase  money  and  interest  in  the  said  here¬ 
inbefore  in  part  recited  agreement  contained,  on  the  days 
and  times  when  the  same  shall  become  due,  and  to  do  and 
perform  all  other  acts  and  things  which  the  party  of  the  first 
part  in  the  said  agreement  covenanted  with  the  party  of  the 
third  part  to  do. 

And  the  party  of  the  first  part,  for  tho  consideration  afore¬ 
said,  hereby  covenants  that  the  execution  of  this  agreement  or 
the  acceptance  thereof  by  the  party  of  the  third  part  shall  not 
in_  any  way  release  him  from  his  obligations  to  perform  the 
said  hereinbefore  in  part  recited  agreement,  and  all  covenants 
and  conditions  therein  contained  by  him  agreed  to  be  done 
and  performed. 

Wherever  the  singular  and  masculine  are  used  throughout 
this  indenture,  the  same  shall  be  construed  as  meaning  the 
plural  or  the  feminine  when  the  context  or  the  parties  hereto 
so  require. 

In  witness  whereof,  etc. 
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Form  9— Assignment  of  Agreement  for  Sale. 

{By  the  Vendor.) 

Tliis  Indenture,  made  in  duplicate  the  day  of 
A.D.  19  ,  between  A.  Zi.,  of  ,  in  the  Province  of  , 

horcinaftcr_  called  “the  assignor”  of  the  first  part,  and  C.  D., 
of  ,  in  the  Province  of  ,  hereinafter  called  “the 
assignee”  of  the  second  _  part,  and  X.  Y.,  of  ,  in  the 
Province  of  ,  hereinafter  called  “the  purchaser”  of  the 

third  part. 

Whereas  by  articles  of  agreement  dated  the  day  of 
A.  D.  19  ,  and  made  between  the  above  named 
assignor  of  the  first  part  therein  and  the  above  named  pur¬ 
chaser  of  the  second  part  therein,  the  said  assignor  agreed 
to  sell  and  convey  unto  the  said  purchaser,  who  therein  agreed 
to  purchase  from  the  said  assignor  the  lands  therein  and  here¬ 
inafter  described  for  the  sum  of  dollars  subject  to  the 

conditions  and  covenants  in  the  said  articles  of  agreement 
contained. 

And  whereas  there  is  still  owing  and  unpaid  under  the 
said  articles  of  agreement  the  sum  of  dollars,  together 
with  interest  thereon  at  the  rate  of  per  cent,  per  annum 
from  the  day  of  ■,  A.  D.  19  ,  which  moneys  and 
interest  arc  under  said  agreement  payable  to  the  assignor  in 
addition  to  all  other  sums  payable  under  said  agreement. 

And  whereas  the  said  assignor  has  agreed  to  grant  and 
assign  the  said  articles  of  agreement  and  all  his  interest  therein 
and  in  the  said  lands,  and  all  moneys  still  owing  and  unpaid 
under  the  said  articles  of  agreement  unto  the  said  assignee. 

Now  therefore  this  indenture  witnesseth  that  in  consider¬ 
ation  of  the  premises  and  of  the  sum  of  dollars  of  lawful 
money  of  Canada  now  paid  by  the  assignee  to  the  said  assignor 
(the  receipt  whereof  is  hereby  by  him  acknowledged)  he  the 
said  assignor  doth  hereby  grant,  assign  and  set  over  unto  the 
said  assignee,  his  executors,  administrators  and  assigns,  the 
said  articles  of  agreement,  all  moneys  due,  owing  or  payable 
thereunder,  and  all  the  right,  title  and  interest  of  him  the  said 
assignor  thereunder  and  therein. 

And  this  indenture  further  witnesseth  that  for  the  con¬ 
sideration  aforesaid,  he  the  said  assignor  by  these  presents  doth 
grant,  bargain,  sell,  assign,  transfer  and  set  over  unto  the  said 
assignee,  his  executors,  administrators  and  assigns  for  ever, 
all  and  singular  that  certain  parcel  or  tract  of  land  and  pre¬ 
mises  situate,  lying  and  being  in  the  Province  of  and 
being  composed  of 
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To  Imvoiuul  to  liold  tlio  .Siiid  Iiinds  and  premiHcs  unto  and 
to  tliC!  UHO  of  llio  .said  assiffiioo,  liis  cxcculors,  administtators 
and  assigns  for  over,  subject  to  tlio  Icrnis,  covenants  and  con¬ 
ditions  contained  in  tlic  said  articles  of  agreement. 

And  llie  said  assignor  hereby  covenants  with  the  said 
assignee  that  there  is  now  duo  or  acci'iiing  tlue  'and  unpaid 
under  tlic  said  articles  of  agreement  to  the  said  assignor  in 
addition  to  all  other  sums  payable  thereunder,  the  said  sum  of 
dollars  together  with  the  interest  thereon  at  per 

cent,  per  annum  from  the  day  of  ,  A.  D.  19  ,  and 
that  he  has  done  no  act  nor  permitted  any  act  to  incumber 
the  said  lands  save  and  except  as  mentioned  in  saitl  agreement, 
and  has  not  done  or  ]iermitt  ed  any  act  and  has  been  guilty  of 
no  omission  or  laches  whereby  the  said  articles  of  agreement 
have  become  in  part  or  entirely  in  anywise  impaired  or  invalid, 
and  he  has  not  released,  assigned,  hypothecated  or  discharged, 
nor  has  any  covenant,  condition  or  jirovifso  contained  therein 
been  discharged  or  waived,  nor  anj"  breach  or  non-performance 
thereof  been  waived  or  condoned,  and  that  lie  will  upon  request 
do,  perform  or  execute  every  act  necessary  to  enforce  the  full 
performance  of  the  covenants  and  other  matters  contained 
in  the  said  articles  of  agreement,  and  for  the  purpose  of  enforc¬ 
ing  all  rights  of  the  assignor  in  said  agreement,  the  said  assignor 
hereby  nominates,  constitutes  and  appoints  the  said  assignee 
his  true  and  lawful  attorney,  irrevocable,  to  use  the  name  of 
the  said  assignor  in  securing  the  enforcement  of  all  such  rights, 
and  doth  hereby  authorize  the  assignee  to  convey  the  said 
lands  or  the  interest  of  the  assignor  therein  named  to  the  pur¬ 
chaser  or  such  other  person,  including  the  assignee,  as  may 
become  entitled  to  a  conveyance  thereof. 

And  the  said  assignor  doth  further,  for  himself,  his  execu¬ 
tors,  administrators  and  assigns,  covenant,  promise  and  agree 
to  and  with  the  said  assignee,  his  executors,  administrators 
and  assigns,  that  in  the  case  of  default  by  the  purchaser  in 
payment  of  any  sum  or  sums  of  money  which  shall  become  due 
or  owing  under  the  said  articles  of  agreement,  that  he  will 
forthwith  on  demand  well  and  truly  pay  or  cause  to  bo  paid 
to  the  said  assignee,  his  executors,  administrators  or  assigns 
any  sum  or  sums  so  in  default. 

And  he  doth  further  covenant  and  agree  that  the  giving 
or  e.\tending  of  time  for  the  payment  of  any  sum  or  sums  of 
money  payable  under  the  said  articles  of  agreement,  or  for  the 
performance  of  any  condition  or  covenant  contained  therein, 
by  the  said  assignee  to  the  said  purchaser  or  any  other  person 
shall  not  be  a  waiver  or  release  or  discharge  in  any  way  to  the 
assignor  of  this  covenant. 
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'  And  ihc  said  pni'clmsor  doth  hereby  ucknowledRc  having 
received  notice  of  tlie  assignment  herein  contained  and  doth 
acknowledge  and  admit  tliat  the  amount  owing  by  liim  under 
the  said  articles  of  agreement  is  as  iiereinl)efore  set  out. 

And  the  said  purcliaser  dotli  further  covenant^  promise 
and  agree  to  and  witli  the  said  assignee  that  he  will  pay  or 
cause  to  bo  paid  to  the  assignee  the  said  sum  of  money  still 
owing  and  unpaid  under  the  said  articles  of  agreement  on  the 
days  and  times  and  in  the  manner  therein  set  forth,  and  that 
he  will  keep,  observe  and  perform  all  covenants,  provisos  and 
agreements  in  said  agreement  contained. 

Wherever  the  singular  and  the  masculine  are  used  through¬ 
out  tills  indenture,  tiie  same  shall  be  construed  as  meaning 
the  plural  or  the  feminine  where  the  context  or  the  parties 
hereto  so  require. 

In  witness  whereof,  etc. 


Form  10— Lease  over  Three  Years,  Crop  Pa3mient. 

1.  I,  A.  i?.,  of  ,  in  the  Province  of  ,  hereinafter 
called  "the  lessor,”  being  registered  as  owner,  subject  however, 
to  such  mortgages  and  incumbrances  as  arc  notified  by  memo¬ 
randum  underwritten  or  indorsed  hereon  of  that  piece  or  parcel 
of  land  known  and  described  as  follows : 

do  hereby  lease  to  C.  D.,  of  ,  in  the  Province  of  , 
farmer,  all  the  said  lands  together  with  all  erections,  buildings, 
barns,  stables  or  other  houses  thereupon  erected,  standing  and 
being,  or  hereafter  during  the  said  term  to  bo  erected,  standing  or 
being,  together  also  with  all  ways,  paths,  passages,  water¬ 
courses,  privileges,  and  advantages  whatsoever,  to  the  said 
jiremises  belonging  or  in  any  way  appertaining  to  be  held  liy 
the  said  lessee  as  tenant  for  the  space  of  years  from  the 
day  of  ,A.  D.  19  ,  and  from  thenceforth  next 
ensuing  fully  to  be  completed,  yielding  and  paying  therefor 
yearly  and  every  year  during  the  said  term  hereby  granted  unto 
the  lessor  the  clear  yearly  rent  hereinafter  mentioned,  namely, 
the  share  or  portion  of  the  Avhole  crop  of  the  different 
kinds  and  qualities  which  shall  be  grown  upon  the  demised 
premises  in  eaeh  and  every  year  during  the  said  term  subject 
to  the  covenants  and  powers  implied  and  the  special  covenants 
hereinafter  mentioned. 

2.  The  said  lessee  hereby  eovenants,  promises  and  agrees 
to  and  with  the  said  lessor  that  ho  will  at  all  times  during  the 
said  term  cultivate  and  manage  in  a  proper  and  husbandlike 
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manner  all  such  parts  of  the  land  as  are  now  and  shall  hereafter 
bo  broken  up,  or  converted  into  tillage  and  shall  not  impoverish 
or  waste  the  same. 

3.  That  he  will  at  his  own  expense  and  in  a  proper  and  hus- 

handlikc  manner  during  the  season  of  1!)  ,  seed,  harvest  and 
thresh  acres  of  the  cultivated  jiortion  of  the  said  land 
with  and  acres  of  the  cultivated  portion  of  the 

said  land  with  ,  and  will  during  the  said  year  summer 

fallow  acres  of  the  said  land,  and  also  during  the  said 
year  in  a  proper  and  husbandlike  manner,  and  in  its  duo  and 
proper  season,  break,  backset  and  otherwise  properly  cultivate 
at  least  acres  of  the  said  land. 

4.  That  he  will  during  the  year  19  ,  and  each  succeeding 

year  thereafter  during  the  continu.'inco  of  this  lease  either 
put  into  crop  or  summer  fallow  cither  the  whole  or  so  much  of  the 
demised  premises  as  has  been  or  shall  hereafter  be  bi'ought 
under  cultivation  as  the  lesso''  may  direct,  but  so  that  in  .any 
ease  each  part  of  the  said  hand  shall  be  summer  fallowed  once 
in  three  years,  and  will  during  the  year  19  ,  and  in  each 
succeeding  year  thereafter  during  the  term  liercby  granted  in  a 
proper  .and  husbandlike  manner  and  in  its  due  and  proper  season 
break,  backsetand  otherwise' properly  cultivate;  at  least  acres 

of  the  unbroken  arable  hancl  on  the  demised  premises  until  .all 
the  said  amble  hand  shall  have  been  brought  under  cultivation. 

5.  That  he  will  each  year  during  the  continuiincc  of  this 
lojisc  seed,  harvest  .and  thresh  .at  his  own  cost  and  expense  all 
the  grain  grown  on  the  .said  hand,  the  le.ssor’s  share  to  be  delivered 
to  hhn  on  the  d.ay  of  the  threshing,  which  is  to  t.akc  place 
not  later  than  the  d.ay  of  in  each  year,  and  is  to 
bo  hauled  at  (he  expense  of  the  le.ssce  to  such  elevator  in  the 

of  as  die  lcs,sor  may  direct  and  tliere  stored  in  the  name 
of  the  lessor  for  his  use  .absolutely. 

6.  That  ho  will  properly  blucstonc  the  seed  grain  for  the 
demised  premises  in  each  year  of  the  said  term. 

7.  That  ho  will  furnish  .at  liis  own  cost  and  expense  all 
the  labor,  horses  and  machinery  necessary  for  the  proper 
seeding,  harvesting  and  marketing  of  the  crop  to  be  grown  as 
aforesaid. 

8.  That  he  will  furnish  .and  deliver  to  the  lessor  immediately 
after  the  grain  or  any  part  thereof  is  threshed  a  ccrtific.ate 
to  be  executed  by  the  owner  or  manager  of  the  threshing 
machine  which  threshes  such  grain  showing  in  detail  the  date 
when  such  grain  was  threslied  and  the  number  of  bushels 
of  the  different  kinds  of  grain  threshed  and  that  the  charges 
for  threshing  such  grain  h.ave  been  paid  in  full,  and  that  not 
later  than  the  day  of  in  each  year  he  will  furnish 
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to  the  lessor  his  statutory  declaration  verifying  the  certificate 
or  certificates  as  aforesaid  and  the  threshing  of  all  the  grain 
grown  on  the  said  land  in  the  current  year. 

9.  That  he  will  not  at  any  time  during  the  said  term 
use,  exercise  or  carry  on,  in  or  upon  the  said  premises  or  any 
part  thereof,  any  noxious,  noisome  or  offensive  arts,  trade, 
business,  occupation  or  calling,  and  no  act,  matter  or  thing 
whatsoever  shall  at  any  time  during  the  said  term  bo  done  in 
or  upon  the  said  promises  or  any  part  thereof  which  shall  or  may 
be  grown  to  annoyance,  nuisance,  grievance,  damage  or  any 
disturbance  of  the  owners  of  the  said  land  or  the  owners  or 
occupiers  of  the  adjoining  land  and  property. 

10.  The  purchaser  agrees  to  carefully  watch  for  and  at  his 
own  expense  to  kill  and  destroy  all  noxious  weeds  which  may 
grow  upon  the  said  premises  during  the. term  hereby  granted, 
and  especially  to  pull  and  burn  all  mustard  plants  wherever 
and  whenever  they  may  be  discovered,  and  to  lull  and  destroy 
all  Russian  thistles  before  they  have  gone  to  seed,  or  if  by  over¬ 
sight  any  such  thistles  have  gone  to  seed,  wliether  such  seed  is 
ripe  or  not  to  remove  all  such  plants  from  their  places 
of  growth  and  burn  them  without  scattering  the  seed. 

11.  That  he  will  not  during  the  said  term  transfer,  assign 
or  sublet  the  land  and  premises  hereby  leased  or  any  part 
thereof,  or  otherwise  by  any  act  or  deed  procure  the  said 
land  and  premises  or  any  part  thereof  to  be  transferred  or 
sublet  without  the  consent  in  writing  of  the  lessor  first  had 
and  obtained. 

12.  That  ho  will  pay  all  rates  and  taxes  and  charges  which 
may  be  payable  in  respect  of  the  demised  land  during  the  continu¬ 
ance  of  this  lease. 

1.3.  And  it  is  further  agreed  that  if  the  terra  hereby  granted 
shall  be  at  any  time  seized  or  taken  into  execution  or  in  attach¬ 
ment  by  any  creditor  of  the  said  lessee,  or  if  the  said  lessee 
shall  make  any  assignment  for  the  benefit  of  his  creditors  or 
become  bankrupt  or  insolvent  or  shall  take  the  benefit  of  any 
act  that  may  be  in  force  for  bankrupt  or  insolvent  debtors,  or 
in  case  execution  shall  issue  against  the  goods  of  the  lessee 
from  any  court  having  jurisdiction  in  the  Province  of 
the  then  current  rent  shall  immediately  become  due  and  payable, 
and  the  said  term  shall  immediately  become  forfeited  and  void. 

14.  And  that  the  terms  lessor  and  lessee  shall  include 
the  executors,  administratois  and  assigns  of  each  of  them,  and 
that  the  singular  number  in  these  presents  if  the  context  or  the 
parties  so  require  shall  be  construed  to  mean  the  plural  or  the 
masculine  the  feminine. 


CANADIAN  TOJini'lNS  SYSTEM 


16.  And  tlio  lo.Msor  dotvs  horohy  tiovcimnl;  with  tlio  Ichscc  that 
upon  payment  of  tlio  rent  and  iicrl'orniMncc  of  tlio  covenantH 
herein  contained  on  ilie  part  of  tlio  said  lessee  lie  shall  and  may 
poaccaldy  and  (piietly  enjoy  tlie  said  lands  during  the  said 
term  witliout  any  molestation,  liiiulranee  or  disturbance  from 
or  by  tlie  said  lessor  or  anyone  claiming  under  liim. 

IG.  And  tlie  lessor  furtlier  promises  and  agrees  to  and  with 
,tiie  lessee  to  pay  to  the  said  lessee  tlie  sum  of  S  dollars 
per  acre  for  every  acre  of  tlie  said  land  broken  by  tlie  lessee  as 
hereinbefore  provided: 

17.  Provided  always  and  it  is  hereby  e.xprcssly  agreed 
that,  if  the  rent  liercby  reserved,  or  any  part  tliereof  shall  be 
unpaid  for  fifteen  days  after  any  of  the  days  on  which  the 
same  ought  to  have  been  paid,  although  no  formal  demand  shall 
have  been  made  thereof,  or  in  case  of  tlie  lireach  or  non-per¬ 
formance  of  any  of  the  covenants  or  agreements  herein  contained 
on  the  ])art  of  the  lessee,  his  e.xecutors,  administrators  or 
assigns,  then  and  in  either  of  such  cases  it  shall  be  lawful 
for  the  lessor  at  any  time  thereafter  into  and  upon  the  said 
demised  premises  or  any  part  thereof  in  the  name  of  the 
whole  to  re-enter  and  the  same  to  have  again,  repossess  and 
enjoy_  as  of  his  or  ttieir  former  estate,  anything  hereinafter 
contained  to  the  contrary  notwithstanding. 

18.  Aud  i,  the  said  do  hereby  accept  this  lease  of  the 
above  described  land  to  be  held  by  me  as  tenant  subject  to  the 
conditions,  restrictions  and  covenants  aliove  set  forth. 

In  witness  whereof  the  parties  hereto  have  hereunto  set 
their  hands  and  seals  tliis  day  of  ,  A.  D.  19  . 
Signed  by  the  above  named  I 
as  lessor  and  as  ' 
le.ssee  in  the  presciu'c  ol'  j 


Form  11 — Lease  over  Three  Years.  Cash  Payment. 

1.  I,  A.B.,  of  ,  in  the  Province  of  ,  hereinafter 
called  “the  lessor,”  being  registered  asownersubjcct,  however,  to 
such  mortgages  and  incumbrances  as  are  notified  by  memorandum 
underwritten  or  indorsed  hereon  of  that  piece  or  parcel  of 
land  kno-wn  and  described  as  follows : 

In  consideration  of  the  rents,  covenants,  conditions  and 
agreements  hereinafter  reserved  and  contained  on  the  part  of 
the  lessee  to  be  paid,  observed  and  performed  have  demised 
and  leased  and  by  these  presents  do  demise  and  lease  unto 
C.Z).,  the  lessee  all  the  said  lands,  together  with  all  erections 
and  buildings,  dwellings,  barns,  stables  and  other  houses 
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I  hereupon  erected,  standing  and  being  or  hereafter  during  the 
said  term  to  bo  erected,  standing  or  being;  and  together  also 
witli  all  ways,  paths,  passages,  watercourses,  privileges  and 
advantages  Avhatsopvcr  to  the  said  premises  belonging  or  in 
any  way  appertaining  to  be  held  by  the  said  lessee  as  tenant 
for  the  space  of  years  from  the  day  of  , 
A.  D.  19  ,  and  from  thenceforth  next  ensuing  fully  to  be 
completed,  yielding  and  paying  therefor,  yearly  and  every 
year  during  the  said  term  hereby  granted,  unto  the  lessor 
the  clear  yearly  rent  or  sum  of  $  dollars  of  lawful  money 
of  Canada  on  the  '  day  of  the  month  of  subject  to 
the  covenants  and  powers  implied  and  the  special  covenants 
hereinafter  mentioned. 

2.  The  said  le.ssoe  covenants  with  the  said  lessor  that  he  will 
during  the  said  term  pay  unto  the  said  lessor  the  rent  hereby 
reserved  in  the  manner  herein  mentioned  without  any  deduetion 
whatsoever. 

3.  Insert  covenant  as  to  cultivation.  Paragraph  2,  Form  10. 

4.  And  that  he  will  properly  blucstone  the  seed  grain  for 
the  demised  premises  in  each  year  of  the  said  term. 

5.  See  Paragraph  9,  Form  10. 

6.  See  Paragraph  10,  Form  10. 

7.  See  Paragraph  11,  Form  10. 

8.  See  Paragraph  12,  Form  10. 

9.  The  lessee  further  covenants  and  agrees  with  the  lessor 
that  he  will  during  the  year  19  ,  and  each  succeeding  year 
thereafter  during  the  continuance  of  the  term  hereby  granted 
in  a  husbandlike  and  proper  manner  and  in  its  due  and  proper 
season  break,  backset  and  otherwise  properly  cultivate  at  least 

acres  of  the  unbroken  araldc  land  on  the  demised 
premises  until  all  the  said  arable  land  shall  have  been  brought 
under  cultivation  or  until  the  expiration  of  this  lease. 

10.  And  the  lessor  hereby  agrees  to  pay  to  the  said  lessee  the 
sum  of  $  dollars  per  acre  for  every  acre  of  the  said  land 
broken  as  aforesaid,  the  same  to  become  clue  and  payable  on  the 
days  and  elates  hereinbefore  fixed  for  the  payment  of  the  rent. 

"  11.  And  the  les,see  covenants  and  agrees  that  he  will  summer 
fallow  in  a  proper  and  husbandlike  manner  and  in  the  proper 
season  the  cultivated  portion  of  the  said  land  so  that  in  any  case 
each  part  thereof  will  be  summer  fallowed  once  in  three  years. 

12.  See  Paragraph  13,  Form  10. 

13.  Sec  Paragraph  14,  Form  10. 

14.  See  Paragraph  15,  Form  10. 

15.  See  Paragraph  16,  Form  10. 

16.  See  Paragraph  17,  Form  10. 

17.  See  Paragraph  18,  Fo.’-m  10. 
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Form  12~Lease  of  Farm.  Cash  or  Share  of  Crop  not  over 
Three  Years. 

Memorandum  ol'  Agreement  made  in  duplicate  tliis 
day  of  ,  A.  D.  19  , 

Between  A .  B.,  of  ,  in  the  Province  of  ,  liorein- 
aftcr  called  "tlie  lesfior,”  of  the  first  part  and  C,  Z).,  of  ,  in  the 
Province  of  ,  hereinafter  called  “the  lessee/'  of  the  second 
part, 

Wltnesseth :  that  in  consideration  of  the  rents,  covenants 
and  agreements  hereinafter  reserved  and  contained  on  the  part 
of  the  said  lessee,  to  be  paid,  kept,  observed  and  pcrformccl,  he 
the  said  lessor  hath  demised  and  leased  and  by  these  presents 
doth  demise  and  lease  unto  the  said  lessee  all  that  certain 
parcel  or  tract  of  land,  situate,  lying  and  being  in  the  Province  of 
and  being  composed  of  together  with  ail  ways, 
paths,  passages,  watercourses,  privileges  and  advantages  what¬ 
soever  to  the  said  premises  belonging  or  in  any  way  appertaining, 
together,  also,  with  all  buildings  now  or  hereafter  to  be  erected 
on  the  said  land  during  the  continuance  of  the  term  hereby 
granted. 

To  have  and  to  hold  the  said  premises  for  and  during  the 
term  of  to  be  computed  from  the  day  of  , 
A.  D.  19  ,  and  from  thenceforth  ensuing  fully  to  be  completed 
and  ended.  Yielding  and  paying.  (For  cash  lease  proceed  as  in 
Form  11  and  for  lease  share  of  crop  as  in  Form  10.) 

In  witness  whereof  the  said  parties  have  set  their  hands  and 
seals  the  day  and  year  first  above  written. 

Signed,  sealed  and  delivered  i 

in  the  presence  of  j- 


Form  13 — ^Lease  of  House. 

This  Indenture,  made  the  day  of  ,  A.  D.  19 
between  A.  B.,  oi  ,  in  the  Province  of  ,  herein¬ 
after  called^  “the  lessor,”  of  the  first  part,  and  C.  D.,  of  , 
in  the  Province  of  ,  hereinafter  called  “the  lessee,”  of  the 
second  part. 

Witnesseth  that  in  consideration  of  the  rents,  covenants  and 
agreements  hereinafter  reserved  and  contained  on  the  part  of  the 
said  lessee,  his  executors,  administrators  and  assigns,  to  be 
paid,  observed  and  performed,  he  the  said  lessor  hath  demised  and 
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loflscd  and  by  Ihoso  presents  doth  demise  and  lease  unto  the  said 
lessee,  his  executors,  administrators  and  assigns,  all  that  certain 
piece  or  parcel  of  land  situate  and  Ijcing  in  the  Province  of  , 

in  the  Dominion  of  Canada  and  being  composed  of 

together  with  all  the  rights,  privileges  and  appurtenances  what¬ 
soever  to  the  said  premises  bolongnig  or  appertaining. 

To  have  and  to  liold_  the  said  demised  premises  with  the 
appurtenances,  unto  the  said  lessee,  his  executors,  administrators 
or  assigns,  for  and  during  the  term  of  to  be  computed 
from  the  day  of  ,  A.  D.  19  ,  and  from  thenceforth 
next  ensuing  fully  to  be  completed  and  ended,  yielding  and  paying 
therefor  _  and  every  _  during  said  term  hereby  granted 
unto  the  said  lessor,  his  heirs,  executors,  administrators 
or  assigns,  the  sum  of  dollars  in  lawful  money  of  Canada 
to  be  payable  on  the  following  days  and  times,  that  is  to  say: 
on  the  day  of  in  each  during  the  said  term, 
the  first  of  such  payments  to  become  due  and  be  made  on  the 
day  of  ^  next. 

And  the  said  lessee  covenants  with  the  said  lessor  to  pay 
rent  as  hercinbe  ore  provided,  and  that  the  said  lessor  may 
enter  and  view  the  state  of  repair  of  the  said  premises,  and  that 
the  said  lessee  will  not  assign  or  sublet  the  term  hereby  demised 
without  leave.in  writing  and  will  not  carry  on  any  business  that 
shall  be  deemed  a  nuisance  on  said  premises,  and  that  he  will 
during  the  said  term  keep  and  at  its  expiration  leave  the  premises 
in  good  repair  (reasonable  wear  and  tear  and  accidents  by  fire 
or  tempest  excepted). 

And  also  that  if  the  term  liereby  granted  shall  at  any  time  be 
seized  or  taken  in  execution  or  in  attacliment  by  any  creditor  of 
the  said  lessee,  or  if  the  said  lessee  sliall  make  any  assignment 
for  the  benefit  of  creditors,  the  said  term  shall  immediately 
become  forfeited  and  void,  and  the  full  amount  of  the  current 
rent  shall  be  at  once  due  and  payable.  And  also  tliat  if 
the  said  premises  are  de3tro5''cd  or  so  much  injured  as 
to  become  unfit  for  occupation  by  fire  or  other  casualty 
not  caused  by  wilful  default  or  neglect  of  tiie  said  lessee,  his 
executors,  administrators  or  assigns,  the  said '  term  hereby 
demised  shall  cease,  and  the  current  rent  shall  be  duly 
apportioned  and  the  due  proportionate  part  thereof  shall  be  at 
once  due  and  payable: 

Provided  always  that  if  the  said  rent  hereby  reserved  or  any 
part  thereof  bo  in  default,  or  if  a  broach  or  default  shall  be  made 
in  any  of  the  covenants  herein  contained  by  the  said  lessee,  his 
executors,  administrators  or  assigns,  then  and  in  every  such 
case  it  shall  be  lawful  for  the  said  lessor,  his  heirs,  executors. 
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tulni'miMlnitorH  or  iittHlgiiH  into  mid  iijioii  tlio  sidd  iiroiniHifM  (tr 
miy  pari,  tlioroof  in  iiio  naiiio  of  tiio  wiiolo  to  rc-nni,('r  and  llio 
aamo  to  iiavc  again,  roponsioHM and  onjoyaN  if  tiuw!  proMcnlMliad 
never  lieen  executed. 

And  tiie  ie.Msor  covenants  witii  tiie  saiii  iessee,  ids  lieh's, 
executors,  adndnisIratorH  or  assigns  Jiaying  tiie  rent  iierein- 
boforc  reserved  and  Icceping  aii  tiie  covenants  iierein  contained 
siiaii  and  may  from  time  to  time  and  at  aii  times  during  tiie  said 
terni  ])caceal)ly  ami  (|uietly  enjoy  tiie  said  iiremises  iiereliy 
demised  witiiout  moiestation  or  idmirance. 

In  witness  wiiereof,  etc. 


Form  14— Lease  of  Apartments  or  Office  Suite. 

Tids  Indenture  made  in  plicate  lids  day  ol 
19  . 

Between  A,  li.,  of  ,  in  tiie  Province  of  ,  herein- 

.aftcr  calleci^  “tiie  iessor,’'  of  tiie  first  part,  and  G.  D.,  of  , 
in  tiie  Province  of  ,  iiereinaftcr  calicd  “tiieiessco,”  of  tiie 
second  part. 

Wliereas  the  said  lessor  is  tiie  registered  owner  of  tiie  iaiuls 
and  premises  lierein|ifter  described  and  iiatii  agreed  to  tease 
the  same  to  the  .‘<aid  lessee  upon  the  terms  and  conditions 
hereinafter  set  out. 

Now  tiierefore  tills  indenture  witnessetli  tliat  in  considera¬ 
tion  of  tiie  rents,  covenants  and  agreements  iiereinaftcr  re.servcd 
and  contained  on  tlic  ]iart  of  tlic  lessee,  his  executors,  adminis¬ 
trators,  (successors)  and  assigns,  to  Ijo  paid,  observed  and 
performed,  tiie  said  lessor  liatli  demised  and  leased  and  by  tiieso 
presents  dotli  demise  and  lease  unto  tiie  lessee  for  use  and 
occupation  as  ,  and  for  no  other  purposes,  all  tliose 
certain  premises  known  as  in  tlic  building  known  as 
situate  uiion  lots  .  in  tiie  Province  of  ,  in  the 
of  . 

To  liave  and  to  liold  tlic  said  demised  premises  for  and 
during  tlic  term  of  years,  and  thcri'after  as  a  montlily 
tenant  to  bo  computed  from  tlic  day  of  ,  and  from 
thenceforth  next  ensuing  and  fully  to  be  complete  and  ended. 

Yielding  and  paying  tlierefor  during  tlic  .said  term  hereby 
granted  unto  the  said  lessor  tlic  sum  of  per  annum,  to  be 
paid  as  follows,  that  is  to  say,  the  sum  of  in  advance  on  the 
day  of  each  and  every  month. 

And  the  said  lessee  covenants  with  the  said  lessor  that  he 
will  during  the  said  term  pay  unto  the  said  lessor  the  rent 
hereby  reserved  in  the  manner  herein  mentioned  Avithout  any 
deduction  Avhatsoever. 


CONVJ'IVANCING  FOllMS 


And  uIho  will  dni'inf?  llio  Hiiid  iorin,  well  iind  Huincionily 
rcpiili',  rnaintnln  and  kooi)  Ihc  Haul  dominod  pniiiiiHcs  in  good  and 
Hubshaniial  ropnii'  and  idl  (ixtin'csi  and  iliingn  ilioi'oto  belonging, 
or  wliicli  at  any  (.iinn  during  tlio  Haid  term  Hliall  bo  oroctod 
or  made  tlierein  by  tin!  le.sHor  wlien,  wliero,  and  so  often  an  need 
shall  bo,  reasonable  wear,  tear  and  damage  by  fire,  lightning 
and  temp(^st  only  exeepted. 

And  also  he  will  not  daring  tlie  said  term  transfer,  assign 
or  sublet  the  said  premises  hereby  h'ased  or  any  part  tliercof, 
or  otherwise  by  any  aet  or  deed  j)roeiiro  the  said  i)remises, 
or  any  part  thereof,  to  be  transferred,  assigned  or  stdilct, 
without  the  eonsent  in  writing  of  the  lessor  first  had  and 
obtained. 

And  also  he  will  iiot  at  any  thno  during  tlic  .said  t(!rm  use, 
ex(!rciso,  or  carry  on,  in  or  upon  the  said  premises  or  any  part 
thereof,  finy  noxious,  noisome,  or  offensive  arts,  trade,  l)UHino.ss, 
occupation,  or  calling,  and  no  net,  matter  or  thing  whatsoever, 
shall  at  any  time  during  the  said  terrn  be  done  in  or  upon  the 
said  premises  or  .any  part  thereof  which  shall  or  may  he,  or 
grow  to  annoyance,  nuisance,  grievance,  damage  or  any  disturb¬ 
ance  of  the  oeeupiers  or  owners  of  tlie  said  or  the  adjoin¬ 

ing  land  and  property 

And  also  will  til  the  expiration,  or  other  sooner  termination 
of  the  said  term,  pi.aiceably  surrender  and  yield  up  to  the  lessor 
the  said  jwemises  henjby  leased  witli  all  fixtures  erected  or  made 
by  the  lessor  therein  in  good  and  substanti.al  repair  and  condition, 
rciisonablc  wear,  tear  and  damage  by  fire,  lightning  and  tempest 
only  (;xcoi)ted. 

And  it  is  lu^rcby  agreed,  that  it  shall  be  lawful  for  the  said 
lessor,  or  his  agents,  at  all  reasonable  tini(\'s  during  the  said 
term,  to  enter  upon  the  said  le.'iscd  premises  and  view  tlie  state 
of  repair  thereof  and  he  may  serve  upon  the  said  le.sscc,  or  leave 
at  his  last  or  usual  place  of  abode,  or  upon  the  said  leased 
premises,  a  notice  in  writing  of  any  defect  requiring  him  within 
a  reasonable  time,  to  he  therein  mentioned,  to  repair  the  same 
in  so  far  as  the  tenant  is  bound  to  do  so.  The  said  lessee  will 
forthwith,  upon  receipt  of  such  notice,  well  and  sufficiently 
repair  and  make  good  accordingly,  reasonable  wear,  tear  and 
damage  by  fire,  lightning  and  tempest  excepted; 

Provided  alw.ays  and  it  is  hereby  expressly  agreed  that  if 
and  whenever  the  rent  hereby  reserved,  or  any  part  thereof,  shall 
be  unpaid  for  fifteen  clays  after  any  of  the  days  on  which  the 
same  ought  to  have  been  paid,  although  no  formal  demand  shall 
h.ave  been  made  therefore,  or  in  case  of  the  breach  or  non¬ 
performance  of  any  of  the  covenants  or  agreements  herein  con¬ 
tained  on  the  part  of  the  lessee,  or  in  case  the  said  premises  or 
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any  part  UiL'root'  become  and  remain  vacant  and  unoccupied  for 
a  period  of  fifteen  dayH  or  bo  used  by  any  otlior  jicrson  or  persona 
for  any  otiior  purpose  tlian  as  above  provided,  witliout  the 
Avritten  consent  of  tlic  lessor,  then  and  in  either  of  sucli  cases, 
it  shall  bo  lawful  for  the  lessor  at  any  time  thcroaflor  into  and 
upon  the  said  demised  promises,  or  any  part  thereof,  in  the 
name  of  the  wliole,  lo  re-enter  and  the  same  to  have  again, 
repossess  and  enjoy  as  of  his  former  estate,  anything  heroin 
contained  to  the  contrary  notwitlistanding, 

And  the  lessee  further  covenants  that  if  the  term  hereby 
granted  siinll  be  at  any  time  seized  or  taken  in  execution  or  in 
attachment  by  any  of  the  creditors  of  the  lessee,  or  if  the  lessee, 
shall  make  an  assignment  for  the  benefit  of  creditors,  or  becoming 
bankrupt  or  insolvent,  shall  take  the  benefit  of  any  act  that  may 
bo  in  force  for  liankrupt  or  insolvent  debtors,  the  then  current 
rent,  together  with  the  rent  for  three  months  thereafter,  shall 
immediately  become  duo  and  payable,  and  the  said  term  shall 
at  the  option  of  the  lessor  immediately  become  forfeited  and 
void. 

And  the  lessor  covenants  with  the  lessee,  that  he  paying  the 
rent  hereby  reserved  and  performing  the  covenants  hereinbefore 
on  his  part  contained,  shall  and  may  peaceably  possess  and  enjoy 
the  said  leased  premises  for  the  term  hereby  granted  without 
any  interruption  or  disturbance  from  the  lessor,  or  any  other 
person  lawfully  claiming  under  him. 

The  lessor  covenants  with  the  lessee,  that  the  lessor  will 
during  the  term  betAveen  the  first  day  of  October  and  the  first 
day  of  May  provide  suitable  means  for  heating  and  furnish 
heat  for  the  said  jAremises  up  to  a  reasonable  temperature  for  the 
reasonable  use  thereof  by  the  said  lessee,  except  during  the 
making  of  repairs;  but  should  the  lessor  make  default  in  so  doing 
he  shall  not  be  liable  for  indirect  or  consequential  damage  or 
damages  for  personal  discomfort  or  illness. 

And  the  lessee  for  himself,  his  (agents,  clerks)  servants  and 
all  other  persons  seeking  communication  Avith  him,  shall  be 
entitled  in  common  Avith  the  other  tenants  to  the  free  use  of  the 
stairAvay  passage  from  the  street  to  the  said  premises  at  all 
reasonable  times. 

And  the  lessee  for  himself,  his  (agents,  clerks)  servants, 
and  other  persons  as  aforesaid,  shall  be  entitled  in  common  Avith 
the  other  tenants  of  the  building,  to  use  the  Avatcr  closets  and 
lavatories  in  the  said  building,  and  the  lessor  Avill  at  all  times 
keep  the  same  clean  and  in  good  Avorking  order  and  supplied 
with  Avatcr  from  the  public  mains,  save  at  such  times  as  the 
general  supply  of  Avatcr  may  be  turned  off  from  the  public  mains; 
and  in  case  the  pipes  affording  the  said  supply  be  injured  or 


CONVEYANCINO  FOllMS 


097 


become  filled  up,  or  ofclionviso  inoiipablo  of  affording  the  same, 
the  lessor  will  forthwith  commence  repairing  or  cleaning  and 
within  a  reasonable  time  have  the  necessary  repairs  elTectcd  or 
the  said  pipes  cleaned  out,  so  as  to  enable  such  supply  to  bo 
continued : 

Provided  that  if  such  injury  or  filling  up  shall  happen  by 
reason  of  the  negligence  of  the  lessee,  his  (agents,  clerks  or) 
servants,  the  lessee  shall  pay  the  expenses  of  the  necessary 
repairs. 

If  the  lessee  shall  require  any  additional  water  supply  in  the 
premises  hereby  demised,  ho  shall  pay  for  the  same  any  addi¬ 
tional  cost  charged  the  lessor  by  reason  thereof;  or  in  case  of  a 
meter  being  placed  in  tlie  building,  shall  pay  at  a  rate  to  be 
arranged. 

The  lessee  covenants  with  the  lessor  that  he  will  pay  all 
electric  light  charges  in  connection  with  the  premises  hereby 
leased. 

And  the  lessor  agrees  to  place  a  directory  in  the  door  or 
passage  by  which  entry  is  made  from  the  public  street  to  the 
premises,  with  room  thereon  for  the  name  of  the  lessee  and  the 
number  of  his  (offices  or)  apartments  to  be  inserted  thereon  at 
the  expense  of  the  lessee,  in  plain  letters,  subject  to  the  approval 
of  the  lessor;  and  the  lessee  shall  have  the  right  to  use  said 
board  or  tablet  for  the  purpose  aforesaid. 

The  rules  and  regulations  in  regard  to  the  said  building 
annexed  hereto,  shall  during  the  said  term  in  all  things-  be 
observed  and  performed  by  the  said  lessee  and  his  (agents, 
clerks  or)  servants 

The  said  lessee  shall  give  to  the  lessor  prompt  written 
notice  of  any  accident  or  other  defect  in  the  water  pipes, 
heating  apparatus,  plumbing  work,  electric  light  or  other  wires 
of  the  said  premises. 

The  lessor  shall  not  be  liable  for  any  damage  to  any  property 
at  any  time  in  the  said  premises  or  building  from  steam,  water 
works,  rain,  or  snow  wnieh  may  leak  into  or  issue  or  How  from 
any  part  of  the  said  building,  of  which  the  premises  leased  are 
part,  or  from  the  pipes  or  plumbing  works  of  the  same  or  other 
place  or  quarter. 

The  lessee  shall  be  liable  for  any  damage  done  by  reason  of 
water  being  loft  running  in  the  said  premises. 

And  it  is  hereby  further  agreed  by  and  between  the  said 
lessor  and  lessee  that  in  the  event  of  such  partial  or  total 
destruction  by  fire  or  other  casualty,  of  the  said  premises,  or  of 
the  entry,  passage  or  stairway  leading  thereto  as  shall  render 
such  premises  untenantable,  or  prevent  reasonable  convenient 
access  thereto,  the  rent  hereby  reserved  shall  at  once  cease  to 
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accrue  and  become;  ijiiyablo  until  (he  naid  prianincs,  entry, 
Iiassapic  or  .stairway  sliall  he  rebuilt  or  rcstoresl  (o  Iboir  former 
condition,  l)Ut  tlie  lessee  sludl  forthwith  piiy  to  (he  lessor  the 
proportionate  imrt  of  the  then  current  rent  accruin}f  (o  the  time 
of  such  part'al  or  lotnl  destruction,  and  in  the  case  of  total 
destruction  of  tla;  said  premises,  the  le,ssee  or  the_  lessor  may, 
within  one  month  after  such  destruction,  on  KiviiiK  notice 
thereof  in  wriliiiK  to  the  other  of  them,  tcaminate  this  lease. 

And  the  said  le.ssec  doth  hereby  accept  this  lease  of  the 
above  described  premises  to  be  held  by  him  as  tenant  and 
subject  to  the  conditions,  restrictions  and  covi-naiits  above  set 
forth. 

Wherever  herein  the  Avords  "lessor”  and  "lessee”  are  used  in 
and  after  the  i)aragraph  on  the  first  i)ago  hereof  beginning  “And 
the  said  lessee  covenants  Avith  the  said  lessor”  the  Avord  “lessor” 
shall  be  construed  and  read  as  being  “the  lessor,  his  executors, 
administrators,  (successors)  and  assigns,”  and  the  Avord  “lessee” 
as  being  “the  le.ssce,  his  executors,  administrators  (succe.'^sors) 
and  a-^signs,”  and  the  singular  shall  be  read  as  plural  anti  the 
masculine  tis  feminine  or  a  liody  corporate  Avhenever  the  context 
or  the  parties  hereto  so  rerpiire. 

In  Avitness  Aviiei'cof  the  ]iarties  hereto  have  hereunto  sot 
their  hands  and  seals. 

Signed,  sealed,  etc. 


RULES  AND  REGULATIONS* 

1.  'i’he  sidi'Avalk,  entry  passages,  and  stairway  shall  not  be 
obstructed  by  any  tenants,  or  used  by  them  for  any  other  j)ur- 
posc  than  for  ingress  and  egress  from  and  to  their  respective 
offices. 

2.  The  floors,  skylights  and  windows,  Avhich  reflect  or  admit 
light  into  the  passagOAvays,  or  into  any  place  in  the  building,  sh.all 
not  be  coA-ei’cd  or  obstructed  by  any  of  the  tenants;  and  no 
aAvnings  shall  be  put  up  over  any  AvindoAv  Avithout  the  sanction 
of  the  lessor.  The  Avatcr  closets  and  other  Avater  apparatus 
shall  not  be  used  for  any  i)urpos(!  other  th.an  those  for  Avhich  they 
Avere  constructed  and  no  sAveepings,  rubbish,  rags,  ashes  or  other 
substance  shall  be  thrown  therein;  any  damage  resulting  to 
them  from  misuse  shall  be  borne  by  the  tenant  Avho  or  Avhosc 
servants,  clerks  or  agents  shall  cause  it. 

3.  No  sign,  advertisement  or  notice  shall  be  inscribed, 
painted  or  affixed  on  any  part  of  the  outside  of  the  building, 

*  Such  of  those  rules  and  regulations  as  inay  bo  suitable  in.ay  be- 
annexed  to  and  made  a  part  of  the  foregoing  lease. 
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iinlo.sH  of  HUcli  coloi',  .sizo  nncl  stylo,  and  in  such  ])lacos  upon  or  in 
OTuI  Iniildinjj;  as  siiall  l)o  lirst  designated  l)y  tlic  lessor  find 
indorsed  iioreon,  and  tlie  lessee  on  ceasing  to  lie  tenant  of  tlio 
deiniseii  pi'cmisos  will,  before  leaving  the  same,  cause  any  sign 
as  aforesaid  to  he  removed  or  oblitorfdcd  at  his  own  expenso  and 
in  a  worknianlikc  manner. 

4.  Directory  boards  and  interior  signs  or  glass  doors  will  bo 
painted  for  the  tenants  by  the  lessor,  the  costs  of  the  painting  to 
bo  charged  to  the  tenant. 

_  ,5.  All  awnings  or  shades  over  and  outside  of  the  windows 
desired  by  the  tenants  sladl  be  erected  at  their  own  expense; 
they  must  be  of  such  shape,  raateriiil,  color  and  make  as  may  be 
jirescribed  by  the  lessor  and  shall  bo  put  up  under  the  direction 
of  the  lc,ssor  or  his  agents. 

0.  All  tenants  must  observe  strict  care  not  to  allow  their 
windows  to  remain  open  so  as  to  admit  rain  or  snow.  For  any 
injury  caused  to  the  jiroperty  of  ol.hor  tenants,  or  to  the  property 
of  1hc_  lessor,  by  such  carelessness,  the  tenant  neglecting  this 
rule  will  be  held  responsible. 

7.  No  additional  locks  shall  bo  placed  upon  any  door  of  the 
building  without  the  written  consent  of  the  lessor,  which  shall 
be  indorsed  hereon. 

5.  No  tenant  shall  do,  or  permit  anything  to  be  done,  in 
the  said  premises,  or  liring  or  kecii  anything  therein  which  will 
in  any  way  increase  the  risk  of  tire  or  the  rate  of  lire  insurance 
on  the  building  or  on  property  kept  therein,  or  obstruct  or  inter¬ 
fere  with  the  rights  of  other  tenants,  or  in  any  way  injure  or 
annoy  them,  or  eontliet  with  the  laws  relating  to  tires,  or  with  the 
regulations  of  the  fire  department,  or  with  any  in.surancc  policy 
upon  the  building,  or  any  pfirt  thereof,  or  eondict  with  any  of  the 
rules  and  ordinances  of  the  tioai’d  of  He;dth,  or  with  finy  statute 
or  municipal  byl.aw. 

9.  Nothing  shall  be  placed  on  the  outside  of  window  sills  or 
projections. 

to.  The  water  shall  not  be  left  running  unless  in  actual  use 
in  the  lefiscd  premises;  spikes,  hooks,  screws  or  nails  shall  not 
be  put  into  the  walls  or  woodwork  of  the  building. 

11.  The  lessor  shall  in  fdl  cases  retain  the  power  to  prescribe 
the  weight  and  proper  ]iosition  of  safes,  and  all  damages  done 
to  the  building  by  tidving  in  and  putting  out  a  safe,  or  by  a  sfifc 
during  the  time  it  is  on  the  premises,  shall  be  made  good  and 
paid  for  by  the  tenant  who  has  caused  the  safe  to  be  taken  in 
or  put  out. 

12.  In  order  that  the  leased  premises  may  be  kept  in  a  good 
state  of  preservation  and  cleanliness,  the  lessor  will  employ  a 
caretaker  Avho  shall  attend  to,  sweep,  dust  and  otherwise  keep 
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clean,  in  a  ronsonablc  manner,  tiic  hallways  of  the  said  IniildinK 
and  the  outside  or  Rciicral  olliccs  of  the  said  leased  pi’einises,  aixi 
each  tenant  shall  during  the  continuance  of  his  lease  permit  the 
caretaker  of  the  lessor  to  lake  charge  of  and  clean  the  outside  or 
general  olliccs  of  tlio  said  leased  premises,  the  inside  or  priv/ito 
office  or  olliccs  in  each  case  shall  be  kept  clean  by  the  tenant, 
and  any  sweepings  therefrom  placed  in  the  outside  or  general 
office  after  six  o’clock  in  the  afternoon  will  Ije  removed  by 
the  caretaker.  No  tenant  shall  employ  any  person  other  than 
the  caretaker  for  the  purpose  of  such  cleaning  or  taking  care  of 
such  premises.  It  is  understood  and  agreed  that  the  lessor  shall 
bo  in  no  way  responsible  to  any  tenant  for  the  loss  of  property 
from  the  leased  premises,  however  occurring,  or  any  damage 
done  to  the  furniture  or  otlicr  effects  of  the  tenant  by  the  care¬ 
taker  or  any  of  his  employees. 

13.  The  lessor  shall  have  the  right  to  enter  the  premises 
at  reasonable  hours  to  examine  the  same  and  make  such  altera¬ 
tions  and_  repairs  as  he  shall  deem  necessary  for  the  safety  and 
preservation  of  the  said  building,  and  also  to  exhibit  the  said 
premises  to  be  let  and  to  put  upon  them  the  notice  "To  Let” 
which  shall  not  be  removed  by  any  tenants  during  the  three 
months  previous  to  the  e.xpiration  of  the  lease  of  the  premises. 

14.  No  rooms  or  room  shall  be  occupied  as  sleeping  or  lodging 
apartments  at  any  time  without  the  written  consent  of  the 
lessor  or  agent,  and  no  cooking  shall  be  done  upon  the  leased 
premises  without  the  consent  of  the  lessor  indorsed  hereon. 

15.  The  tenants,  their  clerks  or  servants  and  occupants  of 
these  demised  premises  shall  not  make  or  permit  any  improper 
noises  in  the  building,  or  use  any  musical  instrument  or  do  any¬ 
thing  that  will  annoy  or  disturb  or  interfere  in  any  way  with  the 
other  tenants,  or  those  having  business  with  them. 

16. .  Nothing  shall  be  thrown  by  the  tenants,  their  clerks 
or  servants,  out  of  the  windows  or  down  passageways  or 
skylights  of  the  building. 

17.  No  animals  shall  be  allowed  upon  or  kept  in  the  leased 
premises. 

18.  If  the  tenants  desire  telegraphic  or  telephonic  connee- 
tions  the  lessor  will  direct  the  electricians  as  to  where  and 
how  the  wires  are  to  be  introduced,  and  without  such  directing 
no  boring  or  cutting  for  wires  will  be  permitted.  If  the  tenants 
desire  to  use  gas  or  electric  light  for  lighting  their  premises, 
they  must  arrange  with  the  lessor  for  the  supply  thereof,  and  no 
pipe  or  electric  wire  vvill  be  permitted  which  has  not  been 
ordered  or  authorized  in  writing  by  the  lessor  and  if  the  lessor 
supply  lighting  the  accounts  therefor  will  be  paid  with  the 
rent. 
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19.  The  lessee  shall  not  erect  any  partition  of  any  kind 
whatever,  and  shall  not  hang  any  curtain,  blind  or  awning 
that  will  obstruct  light  from  entering  the  halls  and  passages 
without  the  consent  of  the  lessor  first  had  in  writing. 

20.  Tlie  lessor  may  lock  the  entrance  door  on  street 
at  eleven  o’clock  each  evening  and  keep  it  locked  until  a 
reasonable  hour  the  next  morning,  and  the  lessee  shall  be 
entitled  to  one  key  of  the  entrance  door,  and  shall  be  responsible 
for  the  safekeeping  of  the  same  to  the  lessor. 

21.  The  lessor  shall  have  the  right  to  make  such  other  and 
further  reasonable  rules  and  regulations  as  in  his  judgment  may 
from  time  to  time  be  needful  for  the  safety,  care  and  cleanliness 
of  the  premises,  and  for  the  preservation  of  good  order  therein, 
and  the  same  shall  be  kept  and  observed  by  the  tenants,  their 
clerks  and  servants. 


Lease,  Special  Covenants  In. 

Premises  now  in  Good  Repair. 

And  the  lessor  covenants  with  the  lessee  that  the  said  premises 
and  appurtenances  are  now  in  good  and  substantial  repair,  and 
that  the  lessor  will  repair  any  damage  arising  from  the  laek  of 
repair  at  this  present  time  upon  reasonable  notice  to  him  by  the 
lessee. 


Lessee’s  Admission  as  to  State  op  Repair. 

The  lessee  admits  and  agrees  that  the  plumbing  work_  and 
drains  in  and  about  the  said  premises  are  now  in  a  sanitary 
and  satisfactory  condition,  and  that  the  premises  are  now  clean 
and  in  a  good  state  of  repair. 

Alterations  and  Additions. 

And  that  the  lessee  will  not  during  the  said  term  make  or 
suffer  any  alterations  or  additions  to  or  erect  any  new  buildings 
upon  the  said  premises  without  having  first  submitted  a  plan 
or  specification  thereof  to  the  lessor  and  obtained  his  approval 
thereof  in  writing. 

Right  to  Enter  and  Exhibit  Premises. 

And  that  the  lessee  will  permit  the  lessor  or  his  agents  to  make 
such  repairs  to  and  alterations  in  the  said  premises  as  he  shall 
deem  necessary,  and  to  exhibit  the  said  premises  to  any  pros¬ 
pective  tenant  or  purchaser,  and  will  permit  all  persons  having 
written  authority  therefor  to  view  the  said  premises  at  all 
reasonable  hours. 
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Li'Mhoii  may  Fobi>o\v  Goods  ok  Tknant. 

And  tlic  losHoo  furilicr  ngrccs  Hint  if  ho  loaves  Uio  said  pre¬ 
mises  leaving  any  reiil/  owing  and  unpaid  tlio  lessor  may  seize 
and  sell  the  gooils  and  eliatlols  of  the  lessee  at  any  ])laoo  to 
which  t  he  l(!ssee  or  any  otlier  person  may  have  removed  tliem, 
whether  on  or  off  tlie  demised  premises. 

LkSSKM  may  PoUCflASK. 

And  l,hc  lessor  covenants  that  he  will,  upon  request  to  him 
by  the  lessee  at  any  time  within  from  the  date  hereof, 
sell  the  said  premises  to  the  lessee  for  the  sum  of  .S 
(lollars  on  the  following  terms:  $  dollars  in  cash  at  the 
time  of  the  sale  and  the  balance  v'ith  interest  on  the 
unp.'iid  portion  of  the  said  purchase  price  at  the  rate  of 
per  cent,  per  annum. 

And  that  upon  payment  by  the  le.sseo  of  the  full  amount 
of  the  purchase  price  and  interest  as  afore.said  ho,  the  said 
lessor,  will  convoy  the  said  lu’cmises  to  the  lessee,  or  his 
admini.strators,  executors  or  assigns. 

Penkwal  ok  Lease. 

And  the  lessor  covenants  with  the  lessee  that  if  the  lo,ssec 
duly  and  regularly  ]niys  the  said  rent  and  performs  all  and 
every  the  covenants,  provisos  and  agreements  herein  contained 
on  tlio  part  of  the  said  lessee  to  be  paid  and  performed,  the 
lessor  will  upon  the  request  !ind  at  the  cost  of  the  lessee 
months  previous  to  the  expiration  of  the  term  hereby  granted, 
grant  to  the  lessee  a  renewed  lease  of  the  said  premises  for  a 
further  term  of  years  at  the  same  rent  and  subject  to 
the  same  covenants,  jorovisos  and  agreements  as  are  herein 
contained. 


Payment  ok  Taxes,  etc.,  by  Lessoh. 

The  said  lessee  covenants  with  the  said  lessor  that  on  failure 
of  the  said  lessee  to  pay  the  amount  that  may  be  due  from 
time  to  time  by  him  for  taxes,  electric  light,  gas  or  water  for 
the  said  premises  for  fifteen  days  after  the  same  becoming  due, 
the  lessor  may  pay  the  amount  or  amounts  thereof  and  charge 
the  same  as  rent  against  the  said  lessee,  and  the  same  shall 
become  due  and  payable  by  the  lessee  to  the  lessor  forthwith, 
and  the  lessor  shall  have  all  the  rights  and  powers  of  collecting 
the  same  together  wth  the  costs  of  such  collection  as  between 
solicitor  and  client  in  the  same  manner  and  to  the  same  extent 
as  if  the  amount  so  paid  was  due  and  owing  for  rent  of  the 
said  premises. 
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Form  16— Surrender  of  Lease. 

This  Agroomoiit,  iiuidc  this  day  of  A.  D.  H)  , 
botwoon  A,  Ji.,  of  (lessee)  of  tho  one  part,  and  X.  Y.,  of 
Oessor)  of  the  otlier  part. 

Witnesseth  that  in  eonsideration  of  the  sum  of 
dollars  now  paid  by  the  said  X.  Y.  to  the  said  A.  li.,  the  receipt 
whereof  is  hereby  aeknowledKod,  the  said  A.  /b  does  hereby 
assign  and  surrender  unto  the  said  X.  Y.,  his  exeeutors, 
.administrators  and  assigns,  the  lands  and  premises  described 
in  a  certain  lease  nffecting  in  the  Province  of  ,  and 
bearing  date  the  day  of  A.  ]).  19  ,  and  tho 

unexpirod  residue  of  the  term  ereated  by  the  said  lease. 

In  witness  whereof  the  parties  hereto  have  hereunto 
affixed  their  hands  and  seals  the  day  and  year  first  above 
written. 

Signed,  etc. 
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Gihhs  (Appellant)  v.  Messer  and  Others  (Respondents).. 

(June  24.  1891.) 

Victoria — Transfer  of  Land— Foroed  Deed — 
Heoistration — Effect  Of. 

The  Transfer  of  Land  Act  JSGG,  No.  301,  ralablislicd  a  register  of  titles 
and  incumbrances,  and  provided  that  every  ,  person  who  purchases  bona 
fide  and  for  value  from  the  registered  proprietor  and  enters  his  deed  of 
transfer  or  mortgage  on  the  register  shall  thereby  acquire  an  indefeasible 
right^  notwithstanding  the  infirmity  of  his  author’s  title;  and  section  144 
provides,  any  person  deprived  of  land  by  a  fraudulent  operation  under 
the  Act,  may  in  certain  events  recover  damages  from  the  registrar  of  titles. 
An  agent  of  land  forged  a  transfer  of  land  to  a  fictitious  purchaser,  and 
obtained  a  certificate  of  title  from  the  registrar,  and,  professing  to  net  for 
such  purchaser,  obtained  a  loan  from  the  respondents  by  means  of  a  forged 
mortgage  from  such  purchaser,  a  memorial  of  which  was  entered  by  the 
registrar; 

Held,  that  the  duty  of  ascertaining  the  identity  of  the  principal  for 
whom  the  agent  acted  rested  on  the  mortgagees,  and  that  damages  were 
not  recoverable  from  the  registrar  under  section  144  of  the  Act;  that  the 
certificate  of  title  and  memorial  of  mortgage  must  be  cancelled,  and  certi¬ 
ficates  of  title  substftuted  by  the  registrar  in  the  name  of  the  true  owner. 

This  was  an  appeal  from  a  judgment  of  the  Supreme 
Court  of  the  Colony  of  Victoria,  affirming  a  judgment  of  Webb, 
J.,  which  ordered  that  the  appellant,  as  registrar  of  titles, 
should  pay  to  the  respondent  Mary  Stuart  Messer,  the  plain¬ 
tiff  in  the  action,  out  of  the  assurance  fund  established  by 
the  Transfer  of  Land  Statute,  her  costs  of  the  action  and  all 
moneys  from  time  to  time  paid  by  her  for  interest  in  respect  of 
an  alleged  mortgage  for  £3,000,  under  which  the  respondents 
Thomas  McIntyre  and  Gilbert  Burn  McIntyre  claimed  to  bo 
mortgagees,  and  also  all  moneys  necessarily  paid  by  her  for 
principal,  interest,  and  costs  to  redeem  the  mortgage. 

The  question  to  be  determined  on  appeal  was  whether  a 
registered  proprietor  of  land  under  the  Transfer  of  Land  Statute 
(Act  No.  301)  can  be  said  to  have  been  deprived  of  land  within 
the  meaning  of  the  144th  section  of  the  statute,  and  ought 
consequently  to  be  held  entitled  to  compensation  out  of  the 
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asHumiioo  fund,  wlioru  u  foi'^od  InuiHfor  from  tlic  r(!Ki.s(,c’r(!(l 
proprietor  Iiiin  purported  to  luivo  been  inndo  to  a  non-exintent 
person  under  u  fictitious  niinie,  wiiicli  name,  in  ptirsimneo 
thereof,  Ims  l)een  entcu’ed  on  tiic  register  as  tlio  name  of  tlie 
proprietor  of  tlie  iand,  and  a  forged  mortgage  has  sul)sc(|uently 
been  executed  in  tlie  name  of  sticli  liclitioiis  person  as  mort¬ 
gagor  to  a  person  wlio  bonajide  advances  money  on  tlie  security 
of  tlie  land. 

'flic  facts  are  stated  in  tlie  judgment. 

On  tlie  IStli  of  August,  .1887,  Welib,  J.,  delivered  judg¬ 
ment  in  favor  of  tlie  respondi’iit  Mary  .Stuart  IVIesser,  tlie 
plaintiff  in  tlie  action,  and  tlie  full  court  atfirmed  the  judg¬ 
ment  of  Wcblj,  .J. 

From  tills  judgment  the  present  appeal  was  brought. 

Sh'  II.  Davcji,  Q.  C.,  Finlatj,  Q.  C.,  and  Garner,  for  the 
appellant.  The  plaintiff  in  tlie  action  was  not  deprived  of  land 
within  th(^'  moaning  of  the  14'ltli  section  of  the  statute.  An 
action  agiiinst  the  registrar  of  titles  to  recover  compensation 
out  of  the  assurance  fund  can  lie  brought  only  wlu'ii  there  was 
originally  some  ]wrson  upon  whose  application  the  land  was 
improperly  brought  under  the  operation  of  the  Act.  There 
was  no  such  person  in  the  ])resent  case.  'I'lie  alleged  jicrson 
ipion  whose  a[)p]ication  tlie  erroneous  registration  was  m.ade 
was  a  fictitious  person.  The  whole  proceedings  ujion  which 
the  names  of  the  rcsiiondents  Thomas  McIntyre  and  Gilbert 
Burn  McIntyre  were  entered  on  the  register  as  jiroprietors 
were  a  nullity,  and  jiassed  no  title  to  such  rcs])ondents.  It 
would  bo  contrary  to  public  policy  that  jicrsons  should  be 
relieved  of  tlie  oliligatioii  of  ascertaining  whether  a  Jiarty  with 
whom  they  are  dealing  as  the  agent  of  a  jn'incipal  has  a  prin¬ 
cipal. 

They  referred  to  Cullen  v.  Thomson,''-  Folherimjham  v. 
Archer,-  Hassell  v.  The  Colonial  Bank,"  Oakden  v.  Gibbs,*  and 
Ogle  V.  Acdey." 

Rigby,  Q.  C.,  and  Sarganl,  for  the  respondent  Messer. 

The  Allorney  General  (Sir  11.  Webster,  Q.  C.),  and  Rashleigh, 
for  the  respondents  McIntyre. 

The  mortgage  was  made  by  Crcsswcll  under  the  assumcti 
name  of  Cameron,  as  registered  proprietor  of  the  land  within 
the  meaning  of  the  statute.  The  mortgagees  had  a  right  to 


>  f)  V.  L.  R.  Eq.  147. 

“  .5  W  W.  &  A4J.  95. 
3  7  V.  L.  R.  301. 

<  8  V.  L.  R.  380. 

3 13  V.  L.  R,  467. 
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rely  upon  ilio  corlKicatcH  iis  (jvitlenc(!  of  liil(!.  Tlio  inorlunKocH 
were  innoconl  pui'ciiiiHci'M  for  vnluo,  witlioul,  imy  not  ice,  lU'.tual 
or  coiwirncMvo,  at  the  tiino  of  tnukinK  tlio  inort(j:a|i;(!  of  any 
(ilaim  by  the  j)laiiitilT  or  fraud.  A  roinody  ia  provided  for  tlio 
plaintiff  out  of  tlio  nsHuranoo  fund  by  tlio  144lli  Hoction  of  Ilia 
atalnto. 

Tlioy  roforrod  to  In  rp  The  Jlcrculcn  Insurance  Company, 
'  Sharvian’s  CVi.w/'  and  In  re  The  Mcrconlile  Credit  Association, 
lUchardson’s  Cased 

I.oHi)  Watson  dolivorod  their  lordsliips’  judgment:*' 

This  apiK-al  deiiends  upon  tlio  construction  of  tlie  Transfer 
of  Land  Htatale,  No.  301  of  18(50,  which  estalilishcd  a  register 
of  titles  and  incumtirances  for  tiie  Colony  of  Victoria,  in  order 
“to  give  certainty  to  tlio  title  to  estates  in  land,  and  to  facili¬ 
tate  the  proof  thereof,  and  also  to  render  dealings  with  land 
more  simple  and  less  expensive.’’ 

Tlic  facts  of  the  case,  so  far  as  they  Ijoar  upon  the  question 
wliicli  we  liavo  to  decide,  m.ay  bo  .shortly  staled.  The 
*2.52  ))laintiff*  Mrs.  Messer,  who  resides  in  Scotland,  was 
•  entered  in  tiie  register  as  proprietor  in  fee  simple,  free 
from  inciimiirances,  of  certain  parcels  of  land  in  the  district 
of  Hamilton. 

In  tiie  year  1884,  .she  Avas  joined  by  her  husband,  who 
left  liehind  him  in  the  colony,  in  the  cu.stody  of  Charles  James 
CresHwell,  a  solicitor  at  Hamilton,  her  duplicate  certificates  of 
title,  and  also  a  power  of  attorney,  by  which  she  had  authorized 
her  husband  to  sell,  mortgage,  or  otherwise  dispose  of  the  lands. 

During  their  absence  from  the  colony  Crcsswcll  forged 
a  transfer  of  the  lands  Ijy  Mr.  Messer,  as  his  Avife’s  attorney,  to 
“Hugh  Cameron,  of  North  Hamilton,  County  of  Dimdas, 
grazier.”  It  is  admitted  that  there  Avas  no  such  person  as  the 
transferee  in  existence.  Crc.ssAvell  tlion,  representing  himself 
to  be  agent  for  Hugh  Cameron,  produced  tiie  transfer,  dated 
the  11th  of  August,  1885,  along  AA'ith  Mrs.  Messer’s  certificate 
of  title,  to  the  registrar,  Avho  cancelled  each  folio  in  Aviiich  her 
name  Avas  entered,  registered  Hugh  C!ameron  as  tiroprictor 
upon  a  ncAV  folio,  and  i.ssuod  the  usual  duidicate  certificate  in 
his  name. 

Still  professing  to  act  as  agent  for  Hugh  Cameron,  Cre.s.s- 
AA'cll  next  arranged  Avith  the  defendants,  the  McIntyres,  for  a 
loan  of  £3,000,  to  be  secured  by  mortgage.  He  Avrotc  Avith 


7 .14  h.  y.  r'.  Ch'.  252;  L.  R.  19  lii].  5SS. 

8  The  Lord  Chanw'llor  (Lord  llalsbury),  Lord  W.atson,  Lord  Hobhousc, 
Lord  Hcrsclicli,  Lord  Macnaniiton,  Lord  Morris  and  Lord  Shand. 
Note:  Star-paging  refers  to  (1891)  C.  248 
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liiM  own  Imnd  n  dood  of  mortgiigo,  bciii'ing  ilio  dalo  of  lOih  of 
Ociobor,  1886,  pui'iiorUng  lo  bo  oxociilcd  by  (Jiimoron, 
lie  lihrwolf  being  the  HubMcribing  witneHS,  whoso  iittesta- 
liion  is  rcfinii'otf  by  the  statute.  Upon  the  faitli  of 
that  document  the  McIntyres  paid  tlie  money  to  Cross¬ 
well,  who  forthwith  appropriated  it  to  his  own  purposes. 
When  they  presented  their  mortgage  for  registration,  the  regis¬ 
trar  deciined  to  enter  it  until  he  was  satisfied  that  the  Hugh 
Cameron  n’gistered  as  proprietor  was  not  identical  with  a 
person  of  the  same  name  who  had  recently  been  made  bank- 
ruj)t.  'They  accordingly  obtained  from  Crcsswell  a  statutory 
declaration,  purporting  to  be  sworn  by  his  client  Hugh  Cameron 
before  himself  as  a  commissioner  of  the  Supreme  Court  of  the 
colony  for  taking  aflidavits,  to  the  effect  tliat  the  declarant 
had  never  been  made  insolvent,  or  taken  the  benefit  of  any 
Act  relating  to  bankruptcy  or  insolvency.  Upon  production  of 
that  evidence  tlio  registrar  duly  entered  a  memorial  of  the 
mortgage  in  the  folio  containing  Hugh  Cameron’s  certificate 
of  title. 

*Mr.  Messer  returned  to  the  colony  in  July,  1880,  *253 
when  these  frauds  were  discovered,  and  Crcsswell 
absconded,  leaving  no  assets.  The  present  suit  was  tlicn 
brought  by  Mrs.  Messer  against  (1)  the  registrar,  (2) 
the  McIntyres,  as  mortgagees  of  Hugh  Cameron,  and 
(3)  Crcsswell.  It  prays  for  an  order  _  for  the  calling 
in  and  cancellation  of  the  certificates  in  the  name  of 
Hugh  Cameron,  and  also  for  the  issue  to  the  plaintiff  of 
new  certificates  of  title,  free  from  the  incumbrance  of  the 
McIntyres’  mortgage;  and  alternatively,  in  the  event  of  the 
mortgage  being  hold  to  constitute  a  valid  incumbrance  upon 
her  title,  for  a  dccharation  that  the  plaintiff  shall  be  at  liberty 
to  redeem,  and  that  the  moneys  necessary  therefor  bo  paid  by 
the  registrar  out  of  the  assurance  fund  created  by  the  Act. 

It  is  clo.ar  that  the  registration  of  the  name  of  Hugh 
Cameron,  a  fictitious  and  non-existing  transferee,  cannot  impecle 
the  right  of  the  true  owner,  Mrs.  Mes.scr,  who  has  been  thereby 
defrauded,  to  have  her  name  restored  to  the  register.  Accord¬ 
ingly,  in  the  aljsence  of  Crcsswell,  Avho  has  not  appeared  to 
defend,  the  controversy  between  tlie  litigant  parties  has  been 
mainly,  if  not  wholly,  confined  to  the  quc.stion  whether  the 
mortgage  is  or  is  not  an  incumbrance  affecting  Mrs.  Messer’s 
title.  If  the  mortgage  is  valid,  their  lordships  sec  no  reason  to 
doubt  that  Mrs.  Messer  has  been  deprived  of  an  interest  in  her 
land,  in  consequence  of  fraud,  wthin  the  meaning  of  section 
144,  and  that,  failing  recovery  from  Crcsswell  (against  wliom 
she  has  taken  all  the  proceedings  which  the  clause  requires) 
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hIio  la  t'lilltlod  lo  rocclvc  llio  iiinouiil  ptiytilik,'  for  lla  rcdcinplion 
out  of  tlic  iiH.HuratU!i’  ftitid.  On  (lio  ollior  IkiikI,  if  tlio  iiioi'Ikhko 
docH  not  coiiHliluio  an  iiunimla'anw  upon  lici*  titio,  Mra.  Mcmmoi* 
will  obtain  a  full  nicaHurc  of  roliof,  and  oan  liavc  no  olaiin  awainat 
lliu  fund. 

Mr.  .lUHtico  W('l)l),  Ilia  judKC  of  firat  iiiHlanco,  auataincd 
(lie  validity  of  (lie  niortuage,  but  ordered  tliat  the  iilainlil'f 
aliould  be  at  liberty  to  redeem,  and  tliat  the  defendant,  tlie 
regiatrar,  aliould  |)ay  to  her,  out  of  (he  aaauraneo  fund,  her  coata 
of’tiio  action,  all  nioiieya  fiom  time  to  time  paid  by  iier  for 
interest  in  I'eapect  of  the  mortgage,  and  also  all  moneys  nocea- 
aarily  jiaid  by  her  for  principal,  interest,  and  costa  in  order  to 
its  redemption.  Ilia  decision  was  anirined  on  appeal  by  the 
*254  full  court,  with  the  *varintion  that  the  plaintiff  was 
found  liable  in  costa  to  the  mortgagees,  to  bo  added  to 
her  own  costs  of  suit,  and  repaid  to  her  by  the  registrar 
out  of  the  assurance  fund. 

The  ngistrar  has  appealed  to' tliis  board  from  the  judg¬ 
ment  of  the  full  court.  Jn  the  course  of  the  argument  it  was 
maintained  on  his  behalf  that  the  protection  given  by  the 
statute  to  proprietors  of  a  mere  interest  in  land,  such  ns  is 
ci’catid  by  a  statutory  mortgage,  which  does  not  operate  as  a 
transfer  of  the  h'gal  estate,  is  less  extensive  than  the  protection 
afforded  to  proprietors  of  the  land  itself.  _  Their  lordships  do 
not  find  it  necessary  to  determine  that  point,  altliough,  imma 
Jack,  it  does  not  airiiear  to  have  been  the  intention  of  the  Act 
to  confer  the  smne  kind  and  degree  of  secinlty  upon  all  persons 
who,  transacting  in  reliance  on  the  register,  actpiiro  cither 
liroiuiotary  rights  or  more  interests  in  land,  in  good  faith  and 
for  valuable  consideration.  They  assume,  for  the  purposes 
of  this  case,  that  the  statute,  in  that  respect,  makes  no  dis¬ 
tinction  between  those  two  classes  of  proprietors;  and  that 
the  McIntyres’  mortgage  is  not  liable  to  impeachment  upon 
grounds  Avhich  would  have  been  unavailing  against  a  transfer 
of  the  land  obtained  by  them,  in  similar  circumstances,  from 
the  same  author. 

Their  lordships  do  not  i)ropose  to  criticise  in  detail  the 
various  enactments  of  the  statute  relating  to  the  validity  of 
registered  rights.  The  main  object  of  the  Act,  and  the  legis¬ 
lative  scheme  for  the  attainment  of  that  object,  appear  to  them 
to  bo  equally  plain.  The  object  is  to  save  persons  dealing  with 
registered  proprietors  from  the  trouble  and  expense  of  going 
behind  the  register,  in  order  to  investigate  the  history  of  their 
author’s  title  and  to  satisfy  themselves  of  its  validity.  'That 
end  is  accomplished  by  providing  that  every  one  who  purchases, 
hona  fide  and  for  value,  from  a  registered  proprietor,  and  enters 
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his  deed  of  transfer  or  inorlgiiKo  on  tlic  register,  shall  thereby 
(ief|uire  nn  Indefensihle  right,  nolwithstamiing  tlie  inllrmlty  of 
his  author’s  title.  In  the  present  case,  if  Hugh  Cameron  luui 
been  a  real  iierson  whos((  name  was  fraudulently  registered  l)y 
Cresswell,  his  eertideates  of  title,  so  long  as  he  remained 
undivested  by  the  issue  of  new  eertilieates  to  a  boiinftdo 
transferee,  woidd  liavo  been  lialdetocaneellalion  at  tlic’"  *255 
instance  of  Mrs.  Messer:  ljut  a  mortgage  executed  liy 
(tameron  liimseif,  in  tlio  knowledge  of  Cresswell’s  fraud, 
would  liave  constituted  a  valid  incumliranco  in  favor  of 
a  bona  fide  mortgagee.  Tlie  protection  wliicli  tlie  statute  gives 
to  persons  transacting  on  tlie  faitli  of  tlie  register  is, 
|jy  its  terms,  limited  to  tliO'ie  wlio  actually  deal  witli 
and  derive  _  riglit  from  u  proprietor  wlioso  name  is 
upon  tlie  register,  ''i'liose  wlio  deal,  not  witli  tlic  registered 
[iroprietor,  liut  with  a  forger  wlio  uses  liis  mime,  do  not 
transact  on  tlie  faitli  of  tlie  register;  and  tliey  cannot  by 
registration  of  a  forged  deed  acfiuire  a  valid  title  in  their  own' 
person,  altliougli  the  fact  of  tiieir  lieing  registered  will  ennlile 
tlidii  to  pass  a  valid  right  to  tliird  parties  wlio  purcliaso  from 
tlieni  ill  good  faitli  and  for  onerous  conskleratioii. 

Tlie  (liflidilty  wliieli  tlie  mortgagees  in  this  case  li.avc  to 
encounter  arises  fiom  tlie  circumstance  tliat  Ilugli  Cameron 
was,  as  Mr.  .Justice  Wcbl)  aptjy  describes  him,  a  “myth.” 
Ills  was  tlie  only  name  on  the  register,  and,  having  no  existence, 
lie  could  neitlier  execiito  a  transfer  nor  a  mortgage.  _  Tlie  mort¬ 
gagees  Iiave  endeavored  to  surmount  tliat  difliculty  by 
arguing  that,  in  tlie  circumstances  of  tlie  case,  Cresswell  must 
be  held  to  have  been  dejiire,  if  not  dc  facto,  the  proprietor  whose 
name  was  on  the  register:  and  th.at  their  mortgage  executed 
by  him  in  the  name  of  Hugh  Cameron,  is  therefore  as  valid 
as  if  Cresswcll’s  own  name  had  been  on  the  register,  and  he, 
and  not  Cameron,  had  been  the  apparent  mortgagor.  That 
argument  found  favor  with  both  courts  below.  ' 

The  views  entertained  by  the  learned  judges  have  been 
very  clearly  explained  by  Mr.  Justice  A’Bcckctt,  who,  in 
delivering  the  judgment  of  the  full  bench,  said:  “We,  there¬ 
fore,  feel  no  doubt  that  the  certificate  of  title  on  which  the 
mortgagees  advanced  their  money,  though  brought  into  exist¬ 
ence  by  the  forgery  of  the  defendant  Cresswell,  was  as  effica¬ 
cious  in  their  favor  as  if  it  had  issued  upon  an  honest  and  regular 
transaction.  That  certificate  described  Hugh  Cameron  as  the 
proprietor,  and  the  mortgagees  had  the  right  to  rely  upon  the 
certificate  as  evidence  of  his  title  to  an  indefeasible  estate  in 
the  land  mortgaged  to  them.  It  now  appears  that  no  such 
person  as  Mr.  Hugh  Cameron  described  in  the  certificate  in 
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’"250  fact  exist  0(1;  (iiul  llio  (i])))(.>llimts'"  eonlond  tlmi  n  itioi'lKivgo 
ptirpoi'tiiigtoljoljy  Miisfict-ilious  person,  end  (ilTeeUiiK  land 
alleged  to  be  Ids,  is_  a  mortgage  of  iioti-existeiit_  interest — 
a  mere  (d)straetion  wliieli  eannot  derogate  from  tlie  riglitsof  tlic 
true  owner — and  tinit  tin;  mortgage  is  1  Iierefore  worthless.  'Pliis 
eontention  appears  tons  to  he  answered  by  tlie  view  put  forward 
inthestatement  of  elaiminferentiallyadmitt(;d  bytlie  registrarof 
titl(;s,  and  sustidncal  by  the  evidenee,  tlnd,  Charles  .lames  Cress- 
w(dl  had,  for  tlie  inirpo.se  of  dealing  with  this  land,  a.ssumed  the 
name  of  Hugh  Cameron.  It  was  he  who  signecl  the  transfer 
to  Hugh  Cameron  as  transferee,  and  who  signed  the  mortgage 
to  the  tlefendants  Melntyrc  as  mortgagor,  and  he  produced 
the  certificate  of  title  of  Hugh  (tameroa  for  the  purpose  of 
having  the  mortgage  registc-red  upon  it.  Upon  these  facts 
we  think  that,  in  favor  of  the  mortgagees,  he  should  be  regarded 
as  the  proprietor  of  the  land  with  whom  they  dealt  on  the  faith 
of  the  certificate  evidencing  his  title.” 

The  opinion  thus  ('xpressed  appcaars  to  recognize  the 
principle  that  a  mortgagee  advancing  his  money  on  the  faith 
of  the  register,  eannot  get  a  good  .security  for  Idmself  e.\cei>t  by 
transacting  with  the  person  who,  according  to  the  register,  is 
the  proprietor  having  title  to  (!rc:d,e  the  incumbranci'.  So  far 
their  lordships  agree;  but  tlu'y  do  not  concur  in  the  inferences 
which  the  learned  judges  have  drawn  from  the  facts  in  evidonci' 
with  respect  to  the  position  of  Cresswcll  throughout  these 
transactions  and  his  true  relation  to  the  name  entered  on  tlu* 
register  as  that  of  the  proprietor.  Th(!y  are  unable,  upon  the 
facts  proved,  to  affirm  tliat  Cresswcll  “assumed”  the  name  of 
Hugh  Cameron  for  the  purpose  of  dealing  with  Mrs.  Messer’s 
land.  A  man  cannot,  with  any  propriety,  be  said  to  assume  a 
name,  or  in  other  words  an  alian,  unless  lie  acts  personally 
under  that  name,  or  a.ssorts  it  to  be  his  own  designation. 
Nothing  could  be  farther  from  Crcsswell’s  purpose  than  his 
assumption  of  the  name  of  Hugh  Cameron;  on  the  contrary, 
the  mainspring  of  his  fraudulent  device  consisted  in  represent¬ 
ing  Hugh  Cameron  to  be  a  real  jierson,  a  grazier,  Avho  had  no 
connection  with  himself  beyond  that  of  an  ordinary  client. 

In  pursuance  of  that  device  ho  professed  to  transact  with 
*257  the  McIntyres  in  the  capacity  of  *Cameron’s  law  agent, 
he  attested  what  purported  to  bo  Cameron’s  signature  to 
their  deed  of  mortgage,  and  he  gave  them  a  document,  used  by 
them  in  order  to  obtain  registration  of  their  right,  which  bore  that 
Hugh  Cameron  had  appeared  personally  before  him,  and  had 
signed  the  document  in  his  presence,  aficr  making  oath  to  the 
verity  of  its  contents.  The  McIntyres  must,  in  these  circum¬ 
stances,  have  understood  Cresswell  and  Hugh  Cameron  to  be 


GJIiHS  V.  MIOSSKU, 


711 


(liHtiiicfc  itulividuiilii  iiw.  Tlioy  nowlioro  iillcgod  llic  coiitmiy ;  iiiul 
if  (hoy  had  ovon  HiiHpootod  tiiat  I  fuKli  ( 'amoron  was  oidy  aiiotlior 
natno  for  Ci'ohhwoII,  (lioy  would  not  iiavo  boon  juHtiliod  inooin- 
ploUnp;  iho  fraiiHaol/ion  widiout  iiuiuiry.  Tho  MoInl,yrcs  oaa- 
nol,  flioroforo,  uh  matlor  of  faot,  ho  liold  to  havo  doalt,  on  tlio 
faith  of  tho  oortilicato  as  ovidonoing  (ho  propriotary  titlo  of 
CroHHWoli. 

Tho  truth  is  that  Hugh  Cameron  was  in  no  sonso  an  alias 
of  Crosswoll,  hut  a  liotion  or  puj)i)(!t  (a'caitod  hy  Iiim  in  order 
that  lie  might  appear  to  ho  an  individual  having  a  separate 
and  indopondont  existence.  Tho  reasoning  of  the  h!arnod 
judges  fails  to  appr(!ciato  tho  dilTcrenco  between  (hos(>  two 
things.  ]f  Crosswoll  had,  as  they  said  he  did,  “assumed”  the 
name  of  Hugh  Cameron,  and  had  used  it  fi'aiuhdontly  he  would 
not  hav(i  been  a  forger.  His  fraud,  in  (hat  ease,  would  have 
lain  in  tho  representation  that  Hugh  Cameron  was  his  own 
dosignaUon,  and  ho  woidd,  no  floubt,  havo  bcion  amenable  to 
the  criinin.al  law  in  rospoot  of  such  fraud.  Hut,  in  first  register¬ 
ing  a  fictitious  Hugh  Cameron  as  ]n’oin'ietor  of  tiio  land  iind 
t  hen  executing  and  doliveiing  a  mortgage  in  tin;  name  of  Hugii 
Cameron,  Cresswell  repr(>sented  the  mortgagor  to  i)e  a  iwjrson 
other  than  himself  and  committed  tlie  crime  of  forgery.  The 
real  character  of  the  criminal  acds  perpetrated  by  Cresswell 
differs  in  no  respect  from  what  it  would  have  been  had  Hugh 
Cameron  been  a  real  person,  whose  nam('  was  put  upon  the 
register  by  liim  and  used  by  him  in  a  forged  deed  creating 
an  incumbrance. 

Although  a  forged  transfer  or  mortgage,  which  is  void 
:it  common  law,  will,  when  duly  entered  on  the  register,  become 
th(‘  root  of  a  valid  title  in  a  bona  Jide  purchaser  by  forcing  the 
statute,  there  is  no  enactment  which  makes  indefeasible 
the  *rcgistered  right  of  the  transferee  or  mortgagee  under  *2.")8 
anull  deed.  The  McIntyres  cannot  bring  themselves  with¬ 
in  t  he  protection  of  the  statute,  because  the  mortgage  which  they 
l)ut  ui)on  the  regist('r  is  a  nullity.  The  result  is  unfortunate,  but 
it  is  due  to  their  having  dealt,  not  with  the  registered  pro- 
jn-ictor,  but  with  an  agent  and  forger,  whoso  name  was  not  on 
the  register,  in  reliance  upon  ins  honesty.  In  tlie  opinion  of 
their  lordshii)s,  tiie  duty  of  ascertaining  the  identity  of  the 
principal  for  whom  an  agent  professes  to  act  with  the  person 
who  stands  on  the  register  as  proprietor,  and  of  seeing  that 
they  get  a  genuine  deed  executed  by  that  principal,  rests  with 
the  mortgagees  themselves;  and  if  they  accept  a  forgery  they 
must  bear  the  consequences. 

Their  lordships  will  humbly  advise  her  Majesty  to  reverse 
both  judgments  below,  and,  in  lieu  thereof,  (1)  to  declare  that 
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tlio  ptirporiiiip!  (o  lx;  (’Xodiilcil  hy  HukI)  Cameron 

to  the  (l('i'(aKlanln  Melnlyro  is  invalid,  and  (iocs  not  con.stitiito 
an  inenmla'aiKX'  upon  the  tide  of  the  plaintiff,  Mrs.  Me.s.sor; 
(2)  jo  direct  the  (lefendant  Itichiird  Cihh.'^  (o  cancel  the  two 
ocrtilicalcH  of  title  i.Hsned  in  the  name  of  lliiKh  Cameron  and 
ontcrod  in  folios  MIOiOSr)  an(l_  .'MO.G.SG  of  tlie  rcgi.stcjr  hook 
vol.  1733,  and  also  the  memorial  of  tlie  said  mortpiaffe  entered 
in  die.se  folios  and  to  siihstitido  therefor  two  certilicatt‘s  of 
title  to  the  .same  laiuls  respectively,  in  the  name  of  the  phdn- 
tjff;  (3)  to  order  tlie  defendants  McIntyre  to  pay  to  the  plain¬ 
tiff  her  costs  of  suit  in  hoth  courts  below;  (4)  to  ordcu’  the 
defendant  C'luirles  .Janies  Cresswell  to  pay  to  the  defendant 
Richard  (lihhs  his  costs  in  those  courts  and  here,  and  also  pay 
to  the  defendants  Alclntyre  all  such  costs  either  incurred  hy 
tliem  or  paid  Iiy  them  to  the  jilaintiff  as  hereliy  provided.  The 
defendants  Alclntyre  must  pay  to  the  plaintiff,  Mrs,  JMes-ser, 
her  costs  of  this  appeal. 

Solicitous — Frcalijiclds  and  Williams,  for  appc'llant;  St. 
linrhc,  Sladcn  and  Wind,  for  re.spondeiit  iMcsser;  Walnon.  and 
Malleson,  for  the  McIntyres. 


Assets  Co.  V.  Mere  Roihi  and  others;  Assets  Co.  v. 
Wiremu  Pere  and  another  (Consolidated  Appeal). 

As.se/s  Co.  V,  Panama  Waihopi  and  others;  Assets  Co. 
V.  Wi  Pere  and  others  (Consolidated  Api)eal). 

Assets  Co.  V.  Tcira  Ranginid  and  others;  Assets  Co.  v. 
Heni  Tipuna  and  others  (Consolidated  Appeal). 
(August  3,  4,  5;  Novemljcr  1,  2,  3,  4,  7,  9,  1904;  and 
Alarch  1,  1905.) 

New  Zealand — Land  Legislation — Registeked  Title. 

A  registered  (it to  to  land  in  New  Zealand  Is,  in  the  ali.snnce  of  fraud 
conclu.sive,  and  defeets  in  procedure  cannot  affect  siicli  title.  The  fraud 
which  must  be  proved  in  order  to  invalidate  (he  title  of  a  regtstcred  pur¬ 
chaser  for  value,  whether  he  buy.s  from  a  prior  registered  owner  or  from 
a  person  claiming  under  a  title  certified  under  The  Native  Land  Acts,  must 
be  brought  home  to  the  person  whoso  registered  title  is  impeached  or  to  his 
agents.  Fraud  by  iiersons  from  whom  ho  claims  docs  not  affect  him  unless 
knowledge  of  it  is  brought  home  to  him  or  his  agents. 

Thc.so  were  three  contfoliclatecl  appeals  from  judgments  of 
the  Court  of  Appeal  for  New  Zealand,  reported  in  21  N.  Z. 
L.  R.  G91  and  22  N.  Z.  L.  R,  1,  37. 
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TliC!  fads  and  luimcrons  statutory  provisions  arc  stated 
in  tlic  jiidKinont  of  tlio  hoard. 

Corani  I.ord  Ahuamfilitcn,  Lord  Dav(‘y,  Lord  itolicrtson, 
Lord  Lindlcy,  and  Sir  Arlliur  Wilson. 

First  named  appeals  from  a  doeret!  of  (lie  Court  of  Appeal 
(October  29,  19021  in  favor  of  the  respondents,  declarinfi;  the 
proceedings  of  the  Native  J.and  Court,  the  provisional  rcKistcr 
in  the  land  transfer  ofliee,  the  Governor’s  warrant,  and  the 
certificate  of  title  issued  there,  n,  to  he  void,  and  orileririK  the 
certificate  of  title  is, sued  thereon  to  ho  delivered  uj)  to  the 
district  land  registrar  at  Gisborne  to  ho  cancelled,  and  the 
register  to  lie  amended  accordingly,  with  co.sts 

Second  appeals  from  a  decree  of  the  same  court  (November 
8,  1902)  declaring  that  the  appellants  were  trustees  of  the  lands 
in  suit  for  the  respondents,  who  were  entitled  to  mesne  profits 
for  such  period  since  .June  18,  1879,  as  was  not  barred  by 
limitation. 

'i’hird  appeals  from  a  decree  (October  29,  1902)  declaring 
that  the  instruments  by  which  the  appellants  claimed  were 
void,  and  that  the  registration  thereof  upon  the  provisional 
register  and  the  certificate  of  title  issued  to  the  appellants  wore 
also  void,  and  that  the  certificate  should  l)c  delivcrctl  up  to  the 
district  land  registrar  at  Gisborne  to  be  cancelled,  and  that 
both  registers  should  be  amended  accordingly.  Mesne  profits 
were  .also  directed  to  bo  recovered. 

'The  respondents  in  all  three  appeals  arc  aboriginal  natives 
of  New  Zealand.  I'lic  respondents  to  the  first  appeal  claimed 
to  be  owners  according  to  native  custom  of  a  block  of  land 
called  AVaingaromia  No.  3,  as  found  in  their  favor  on  March  22, 
187G,  i)y  the  Native  Land  Court,  which  ordered  that  a  memo¬ 
rial  of  ownership  be  issued.  But  at  the  time  of  such  finding 
they  alleged  that  no  .approved  plan  of  the  land  within  the 
meaning  of  sections  33,  71  and  S3  of  The  Native  Land 
Court  Act  of  1873,  was*in  existence,  nor- was  any  memo-  *179 
rial  of  ownership  under  section  47  actually  issued  there¬ 
for  until  1889.  The  appellants,  on  the  other  hand,  .alleged 
th.at  one  Cooper  purchased  the  block  from  the  native  owners 
by  a  memorandum  of  transfer  of  December  9,  1876,  and  on 
December  28,  1876,  obtained  an  order  in  freehold  tenure  under 
the  Act  of  1873,  and  on  February  5,  1877,  provisionally  regis¬ 
tered  this  order  under  The  Land  Transfer  Act  of  1874.  In 
April,  1889,  they,  as  mortgagees  from  Cooper,  obtained  from 
the  N.ative  Land  Court  (the  Chief  Judge  signing  for  John 
Rogan,  a  retired  judge)  a  memorial  of  ownership  in  favor  of 
the  respondents  antedated  March  22,  1876,  caused  to  be 
Notk:  .Star-paging  refers  to  (1905)  A.  C.  176 
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iiidoi'Hcd  tlionioii  iJii’  (;c■l•|,i[i(!ut()  providod  l)y  “((icd/ioiiH  01  mid  75 
of  The  NaUw,  IaiwI  Av.I  IS73,  mul  t.lu'  order  in  fronliold  (omirc 
all  (Ink'd  Doccnilicr  28,  J870,  mid  in  favor  of  Cooper,  mul 
omisod  the  memorial  with  its  indorHomenls  lo  lie  provisionally 
rep;ister(;d.  They  then  obtained  from  llie  (ioveriior  of  tlio 
colony  a  cortilienlo  of  title  issued  lo  Cooper,  and  from  Cooper 
a  transfer  to  themselves  of  the  lands  in  suit,  and  from  the 
district  land  ren'istrar  u  certificate  of  title  thereto  Two  suits 
wiM'e  then  brouf;'ht,  which,  so  far  as  material  to  this  appeal, 
were  for  llie  same  object — namely,  to  have  iJie  certificate  of 
title  called  in  mid  cancelled,  or  to  have  the  appellants  declared 
trustees  for  the  iilaintiffs. 

The  respondent)?  to  t  he  second  appeal  claimed  to  be  owners 
accordiiifi;  to  native  custom  of  a  block  of  land  called  Widn- 
garomia  No.  2,  declared  to  be  such  by  a  memorial  of  owner¬ 
ship  dated  March  22,  ISSO,  issued  by  the  Native  Land  Court, 
and  that  they  had  neither  sold  to  the  a])pellants  nor  done  any 
act  whereby  they  ceased  to  be  owners,  nor  had  the  memorial 
been  cancelled  or  destroyed  in  accordance  with  law.  The 
Native  Land  Court  had,  however,  on  February  19,  1S77,  issued 
a  similar  memorial.  idtliouRli  at  that  time  no  approved  plan 
sudicient  to  sivc  the  court  jiirisdiction  was  in  e.xistenee.  'Lhe 
said  Cooper  had  on  the  previous  January  9,  obtained  a  memo¬ 
randum  of  transfer,  and  on  June  28,  1877,  an  order  in  free¬ 
hold  tenure  of  the  lands  in  suit,  and  caused  it  to  bo  provision¬ 
ally  registoi'cd.  These  proceedings  the  re.sjiondcnts  alh'ged  had 
been  annulled  by  order  of  the  Ciovernor  in  January, 
*180  1879,  i.  e.,  prior  to  *March  22,  1880;  but  the  liquidators 
of  the  (ihisgow  Bank,  as  assignees  of  Cooper,  caused  the 
certificates  and  order  in  freehold  tenure  required  by  sections 
01  and  75  of  The  Nalive  Land  Act  1S7S,  to  be  indorsed  on  the 
memorial  of  March,  1880.  and  obtained  a  certificate  of  title 
from  the  district  land  legistrar  dated  August  28,  1882.  On 
August  15,  1883,  they  also  registered  The  Glasgow  Bank  Act 
1SS2,  which  vested  the  land  in  them. 

The  ix'spondents  to  the  third  appeal  claimed  that  they 
and  o;hers  had  been  found  to  be  owners  of  the  block  llangatira 
l)y  .a  memoriid  of  ownership  dated  May  21,  1875,  issued  by  the 
Native  Land  Court;  and  that  after  partition  an  order  had 
been  made  on  May  12,  1880,  under  The  Nalive  Land  Division 
Act  J8S3,  declaring  them  to  be  owners  of  Bangatira  No.  2 
(the  lands  in  suit),  which  order  also  directed  that  a  Crown 
grant  should  issue  to  them.  The  m  mortal  was  then  can¬ 
celled,  but  the  order  of  1880  is  still  subsisting,  and  is  provision¬ 
ally  registered.  Immediately  after  this  registration  the 
appellants  obtained  the  registration  of  certain  deeds  of  .sale 


ASHKTS  CO,  V.  MICUE  IlOllIl 


ri6 


unslei'  wlii(!li  llioy  derived  title  allof?ed  to  liiivo  l)c  n  made  by 
(lie  le.spondentH,  and  on  October  23,  1895,  obtained  a  certifi¬ 
cate  of  title  rom  (lie  district  land  registrar.  Tlic  liistory  of 
tile  transaction  between  tlie  dates  of  May  21, 1875,  and  May  12, 
188(1,  as  given  in  tlie  appellants’  case,  paragraphs  8  to  12, 
foniul  by  tlieir  lordsliips  to  be  correct,  is  as  follows:  Tlie  block 
was  leased  after  (lie  earlier  date  to  eerlain  sheep  farmers, 
wlio  in  I  78  assigned  their  lease  to  the  firm  Ivinross  and  Oraham. 
In  that  year  and  snbseciiiently  the  respondents  and  others 
signed  memoranda  of  transfer  of  their  interests  to  the  firm. 
These,  after  inquiry  duly  made,  were  indorsed  by  a  trust 
commissioner  .as  approved  under  The  Native  Lands  Frauds 
Prevention  Aet  JSSJ.  Thereafter  the  firm  remained  in  pos¬ 
session  wilhout  payment  of  rent.  In  1883  the  lease  .and  the 
rights  under  the  memoranda  of  transfer  vested  in  the  Cllasgow 
Bank  by  t.ansfer  from  the  firm  to  the  liquidators,  and  in  the 
apiiellants  by  virtue  of  The  Gla-aow  Bank  Act  of  1882.  In 
1880,  after  clue  incpiiry  by  the  Land  Court,  the  order  of  that 
date  was  made.  The  Crown  grant  was  drawn  uid,  but 
lay  in  the  Native  Land  Court  owing  to  ‘"non-payment  *181 
of  fees.  These  were  paid  in  189.5.  In  July  of  that  year 
a  duplicate  was  constituted  a  folium  of  the  provisional  register 
of  the  district  land  registrar  at  Cdsborne.  At  the  same  time 
the  memoranda  of  transfer  to  Kinross  and  Graham,  the  transfer 
from  them  to  the  appellants  direct,  were  registered  ihcrcpn. 
Th  ■  Governor  then  issued  his  warrant  for  a  certific.ate  of  title 
to  the  sellers,  and  the  registrar  i.ssued  his  certificate  of  title 
to  the  .appellants. 

In  all  three  cases  the  Couit  of  Appea'  deci  cd  for  the 
respondents 

Haldane,  K.  C.,  H.  D.  Bell,  Norlhcote,  and  Smith  Clark,  for 
the  appellants^  contended  in  the  first  appeal  that  they  were 
entitled  to  judgment  against  both  sets  of  respondents.  The 
evidence  showed  tliat  they  were  bona  fide  purchasers  for  valu¬ 
able  considcr.ation  of  the  lands  in  suit.  They  bought  from 
the  registered  jiroprietors  thereof.  They  became  themselves 
after  their  purchase  in  their  turn  registered  proprietors  thereof 
in  good  faith  without  notice  of  .any  adverse  claim  to  the  vendors’ 
title  by  the  respondents  or  any  other  person,  and  without 
any  notice  of  any  mistake,  irregularity,  or  fraud  on  the  part 
of  any  person  in  relation  to  the  said  land.  The  certificate  of 
title  issued  to  them  on  registration  is  under  such  circumstances 
conclusive  evidence  of  their  title,  and  bars  the  respondents’ 
suit.  See  Land  Transfer  Act  1870,  section  19,  subsection  5; 
sections  20,  35,  40,  46,'  129;  Land  Transfer  Act  1885,  sections 
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CO,  0(1,  18!)  and  1!)().  The  appcIlanlH  do  not  ooirio  within 
(lie  cxcoplioiiM  Mp(‘C'ili(’d  in  Hoction  50,  and  iindor  HcetioiiM  189 
and  1!)()  llicii’  (itio  oannot  ho  atlaokod  on  llio  ground  of  any 
infiriTiily  alTootiiig  (lio  lido  of  iJioir  Iransforor.  Tlio  soliomc 
of  tiioso  y\ots  is  io  I'oiulor  tlio  oortificatc!  of  lillo  conolnsivo 
ovidoiu'o  tiioroof.  Soo,  aiso,  The  Nnlive  Land  Ad  tS73, 
sootiona  7n  and  70.  Tlio  cortilioato  lo  Mio  appollaiiUs  was 
i,s.sti('d  Iindor  tlio  aiiiliorily  of  a  warrant  from  tlio  Govornor, 
wliioli  lia.M,  liy  virtno  of  .sootion  12  of  The  Land  Transfer  Act 
ffiS'i,  tho  force  and  olTcot  of  a,  Crown  grant,  whioli  cannot  ho 
impoachod  except  hy  proceeding, s  in  tlio  natnro  of  a  scire  facias. 
A.s  registered  proprietors,  wliothor  on  tlio  provisional 
’"182  or  completed  register,  tlio  atipejlants  have  a  "'tillo  which 
is  imchallengeahle  except  for  direct  fraud  commit  led  hy 
themselves;  as  bona  fide  purehasers  from  reglsti'red  pro¬ 
prietors  their  title  is  absolute.  Under  section  43  of  The  Land 
Transfer  Act  ISSd,  all  dealings  recorded  on  the  pro.isional 
register  have  when  transferred  to  the  final  register  the  .same 
eCfect  as  if  they  had  bei'ii  origimdly  recordi’d  on  the  final  register. 

With  regard  to  tlio  contention  that  registration  in  tins 
ca.se  w.as  invalid  hecau.se  of  tlie  invalidity  of  the  orders  made  liy 
tile  Native  Land  Court,  wliicli  authori'ied  tlie  i.ssue  of  tlie 
Crown  grant,  they  contended  tliat  all  the  procedure  prescribed 
liy  The  N aline  Land  Ads  in  tlie  matter  of  purclia.soof  lands  from 
natives  liad  iieeii  substantially  followed,  and  that  tho  Native 
Land  Court  had  investigated  all  matter.s  relating  to  the  ascer¬ 
tainment  and  transfer  of  tho  native  title,  and  hail  decided  them 
favorably  to  the  appellants,  Tho  order  of  freehold  tenure 
on  which  the  Governor  acted  in  granting  his  warrant  and  the 
district  registrar  acted  in  giving  his  certificate  of  title  was 
unimpeachable,  and  at  any  rate  could  not  he  examined  into  or 
disregarded  hy  the  registrar.  As  an  order  of  tho  Native  Land 
Court  it  is  the  record  of  a  court  of  exclusive  jurisdiction,  con¬ 
clusive  in  another  court  in  a  collateral  proceeding,  and  not  to 
he  ((uestioned  by  officials  in  the  registry  office  acting  under 
the  Tran.sfcr  Acts.  Nor  can  it  now  be  set  aside  and  the  regis¬ 
tration  cancelled  as  if  it  were  a  nullity.  The  objections  to  the 
procedure  are  not  .substantial,  and  lapse  of  time  has  cured  them. 
The  appellants  and  their  prcdccc.ssors  have  since  1876  been 
in  continuous  possession  of  tho  lands  in  suit  throughout  the 
whole  of  tho  proceedings  alleged  to  be  irregular.  They  have 
expended  large  sums  of  money  on  improvements,  and  greatly 
increased  its  value  as  productive  pastoral  estate,  with  the 
knowledge  of,  but  without  objection  by,  the  respondents.  It 
was  not  till  1897  that  a  caveat  was  entered  and  hostilities 
commenced.  In  1900  actions  were  brought  by  natives  named 
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in  tli(!  momomnda  of  ownoi'Hliip  of  Miircli,  lS7fl,  iiKuinst  tlio 
uppolliinlH,  and  in  pi'ovious  yourw  by  corlnin  oilier  niitive.s  in 
rc.speet  of  neigliborinp;  bloolw  of  liiiul.  They  were 
reKni'ded  uh  ropi'e.senl alive  aolioiiH  and  failed.  ’‘'See,  *183 
as  re}!;ard.s  Iwoof  llio.se  uelioiiH  wliieli  liave  been  reported, 

Mdlai  V.  /l.s'.s'e/,s  Ce;'  JJaiiii  TikHUd y.  /I .we/s  C(k‘  lleferonco 
was  made  as  lo  tlie  effect  of  registration  under  tlie  Land  'i’runs- 
fer  y\els  and  as  to  tlie  validity  of  transfers  under  the  Native 
Land  Acts  lo  Idtruonc  v.  Mnllhomnf  (Jibhn  v.  Meaner;'  Crcdilors’ 
Trtitilco  of  Arc!, '(item  v.  Il^rt//,'er;''’  Allonictj  General  v.  TijmA 
The  Land  'I’raiisfer  Acts  are  e.xpressed  in  V(‘ry  nearly  the  same 
terms  in  all  the  Australian  colonies  as  in  New  Zealand.  In 
South  Australia  (see  Bonninv.  Andrews’’)  it  lias  been  held  that 
sections  .'i.'i,  .'iti,  and  0,')  of  the  Land  Act  of  18So,  protect  the 
appellants’  title  even  if  they  were  the  first  holders  of  a  certifi¬ 
cate  of  title,  instead  of  holdiiif;  the  still  stroiift-er  podlion  of 
bona  fide  registered  transferees  from  registered  holders,  f'^urther, 
if  the  resiiondents  have  sustained  any  loss  or  damage  by  the 
registration  of  the  appi'llants,  their  remedy  was  in  an  action 
against  the  registrar  general.  See  La)id  Transfer  Act  1S70, 
section  133,  and  the  Act  of  LSS.5,  section  178.  They  are 
barred  from  tlie  pre.sent  action  by  3  and  d  Will.  -I,  c.  27,  and, 
liaving  lain  by  so  long  whilst  the  appellant.s,  bi'Meving  the 
property  to  lie  their  own,  expendcil  money  thereon,  cannot 
now  be  allowed  to  a.ssert  any  title. 

It  was  also  contended  in  all  the  appeals  that  any  failures 
which  there  might  have  been  to  observe  all  details  of  procedure 
in  the  Land  Court  under  the  Native  Land  Acts  were  so  trivial 
as  not  to  invalidate  the  appellants’  title,  and  were  errors  to 
which  the  apiiellaiits  were  not  partie.s  and  of  which  they  had 
no  notice. 

Further,  it  was  contended  with  regard  to  these  irregulari¬ 
ties  in  tlie  Native  Land  Court  jjrocedure  that  they  were  not 
proved.  As  regards  the  first  airiieals,  it  was  contended  that 
the  map  “approved  as  a  shetch  ])lan’’  irroduced  to  the  court 
in  187t),  was  an  a|)i)roved  rnaj)  in  terms  of  The  Nulivc  Land 
Act  1S73,  sections  33  and  71.  The  order  for  a  numorial  of 
owneiship  was  a  competent  order.  The  alrsence  of  a, 
memorial  of  ownership  *following  uimn  the  order  was  *IS4 
not  proved,  and  its  existence  ought  to  be  presumed. 

‘  (1,SS7)  6  N.  Z.  L.  U.  3, at). 

2  (ISS!))  IS  N.  Z.  L.  U.  32(5. 

2  (ISSS)  G  N.  Z.  L.  R.  744;  .md  on  appeal  (18S9)  7  N.  Z.  L.  R.  .528. 

<  (1891)  A.  C.  248. 

'  (1884  )  3  N.  Z.  L.  R.  fC.  A.)  91. 

'  (18,87)  G  N.  Z,  L.  R.  1.57. 

2  (1878)  12  8.  A.  L.  R.  153. 
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Its  alwoiioc,  liowdvoi',  would  not  nullify  tlio  nulwociuont  order 
of  frooliold  toiiun!  of  Dcccndjor  28,  187(1,  in  fiwor  of  (looiicr. 
Tlmt  was  a  valid  oi'di'i’,  tlio  rogistraiion  of  wliicli  on  ilio  pro- 
viHional  rcglNlcr  ('iililltid  Hub.spquont  i)Ui'olias(’r8  from  Cooper 
to  the  benefit  of  all  the  provi.sions  of  the  Aet  of  1885.  See 
sections  5(1;  18!)  and  190.  It  was  eontondeil  idso  that  the 
signature  ol  Alaedonald,  C.  .).,  on  behalf  of  Kogan,  .1.,  retired, 
was  effectual  under  secdon  07  of  TheNalivo  Land  Court  Ad  tHSG, 

As  regards  the  second  appeals  the  same  general  contenlions 
applied,  and  in  pardcular  it  was  urged  that  the  order  of  freehold 
tenure  in  favor  of  Coopei*  of  June  28,  1S77,  was  a  valid  order, 
and  (hat  the  regisi ration  Uiereof  upon  the  provisional  register, 
followed  by  (he  regisi  radon  on  the  permanent  register  of  tlie 
licpiidators  of  the  Glasgow  Bank,  entitled  subsequent  purcliasers 
to  the  benefit  of  The  Land  Traiwfer  Ad  of  JSSS. 

As  regards  the  third  appeals,  tlu'y  contended  tliat  the 
indorsing  as  ai)proved  of  t  he  memoi'anda  of  transfer  by  the  trust 
commissioner  was  equivalent  to  a  confirmation  by  the  court  in 
terms  of  The  Native  Land  Court  Act  ISO^,  §  57;  that  (bese 
memoranda  at  tlie  time;  of  execution  related  to  land  which  was 
customary  l.and  within  tlie  meaning  of  that  expression  as 
interpreted  by  The  Native  Land  Court  Act  of  1894,  and  that 
the  transfers  thereof  having  been  duly  confirmed  within  the 
meaning  of  section  73  of  that  Act  were  properly  accepted  by  the 
registrar  .as  being  interests  in  customary  land  wliich  were 
claimed  prior  to  tlie  coming  into  opcr.ation  of  tliat  Act.  Accord¬ 
ingly  his  issue  of  a  certificate  in  October,  1895,  to  the  apell.ants 
was  in  conformity  with  section  14  of  The  Land  Transfer  Ad  1885, 
and  section  73  of  The  Native  Land  Court  Act  1894-  By  force  of 
this  latter  section  each  native  owner  bcc.ame  the  individual 
owner  of  his  sh.are  under  the  Land  Transfer  Act  subject  to  all 
equities  affecting  his  estate  or  interest.  Then  tlie  transfer 
by  each  native  to  the  appellants  having  been  indorsed  under 
section  57  must  be  deemed  to  have  been  confirmed  liy  the 
Native  Land  Court,  to  have  been  validated  as  an  effective 
alienation,  and  to  have  authorized  registration. 

W.  N.  Rees,  IL  Bray,  and  M.  Winipfheiwer,  for  the 
*185  *rcspondcnts,  contended  that  they  were  owners  of  all  the 
lands  subject  to  the  three  sets  of  appeals.  In  reference  to 
the  first  block,  tliey  arc  owners  according  (o  native  custom  and 
have  never  alienated  it.  They  were  owners  in  187G  when 
the  Native  Land  Court  purported  to  adjudicate  to  that  effect. 
But  at  the  time  of  that  adjudication  and  of  the  antecedent, 
hearing  it  was  found  by  the  appellate  court  that  there  was  no 
approved  plan  of  the  land  in  existence  within  the  meaning  of 
sections 33, 71and 83,of TheNativeLand Court Adl87S.  Norwas 
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any  nioinorial  of  owncrHliiiniiulcrHoction  47  of  TIidNalire  Land 
Act  1878,  anil  cxocuk'd  willi  tlic  roquircd  foniuditio.'i,  LsHUod 
until  1880.  'riioi'o  was  no  ])o\vor  undoi'  this  latlor  Aot  to  Ihhuo 
an  intoi'locntoiy  oi'dor  for  a  moinorial  of  owncrsld]).  That 
inoinoi'ial  idwaya  lion  at  tlii!  root  of  nativi;  traiinforable 
title.  Until  this  case  it  has  ni'vor  hcon  assort cd  lluili,  prior  to 
the  issue  of  a  memorial,  native  title  is  capable  of  transfer. 
AeoordiiiKly  the  momorandum  of  transfer  and  order  in  freehold 
tenure  in  favor  of  Cooper  in  1870,  under  whieh  t  he  ai)pellants 
claim,  were,  if  iiroved  to  havi;  been  made,  absolutely  void  ns 
af^ainst  the  re.spoiidents,  and  inojierative  to  convey  any  riffhts 
to  (A)oper.  There  was  no  power  to  take  tho.se  steps,  which 
were  no  doubt,  the  prescribed  processes  of  transfer,  until  after 
a  memorial  of  ownership  had  been  properly  issued,  for  until 
that  was  done  the  natives  had  no  title  transferable  to  Europeans. 
The  Native  Land  Court  never  made  the  inquiries  required  by 
sections  59,  GO,  01,  75  and  83  of  The  N alive  Land  Act  1873,  con¬ 
cerning  any  transfer  from  the  respondents  or  their  co-owners. 
Nor  did  it  ever  make  any  order  in  freehold  tenure  of  the  land 
under  the  authority  of  that  Act,  or  which  coidd  possess  any  force 
or  validity  thereunder.  At  the  time  when  1  he  memorandum  and 
transfer  Aycre  alleged  to  have  been  made,  there  were  many 
Infanfnativc  owners  for  whom  no  trustees  had  been  appointed 
under  the  Maori  Real  Estate  Management  Act  1SG7,  and  under 
sections  54  .and  55  of  The  Native  Land  Act  1873,  and  among  these 
infants  wore  many  of  the  respondents.  Thus,  even  if  the  lands 
had  become  transferable  by  virtue  of  a  valid  memorial,  they  had 
not  been  effectively  transferred.  Accordingly  it  followed 
that  the  provisional  *registration  in  Fcbru.ary,  1877,  of  *186 
the  said  order  of  freehold  tenure  under  The  Land  Transjer 
Act  1874,  was  also  void  and  conferred  no  rights  upon  Cooper.  So 
also  his  transfer  to  the  appellants.  The  memorial  of  ownership 
first  obtained  in  1889  and  antedated,  and  the  indorsements  there¬ 
on  of  certificates  and  order  in  freehold  tenure  and  provisionally 
registering  the  same  were  all  void  against  the  respondents,  who 
knew  nothing  of  the  transaction,  and  fraudulent  within  the 
meaning  of  The  Land  Transfer  Act  1870,  and  its  .amendments, 
and  of  the  later  Act  of  1885.  All  these  proceedings  were  not  to 
be  classed  as  mere  irregularities  capable  of  being  cured,  as  the 
appellants  contend,  by  lapse  of  time.  They  arc  of  a  mature  to 
destroy  the  j  urisdiction  of  thcNative  Land  Court,  whose  authority 
and  proceedings  must  be  strictly  regulated  by  the  Acts  which 
est.ablish  it.  Accordingly  the  appcll.ants  were  not  as  regards 
this  parcel  of  land  in  the  jmsition  of  registered  bona  fide  pur¬ 
chasers  for  value  from  a  registered  proprietor. 
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In  I'ororoiic'c  to  ilin  noooikI  block,  llicro  wiih,  l)(;Mi(l(!M  tlio 
objcclioiiH  iili'oiKly  Htiitod.  ilio  atidilioniil  objcclion  lliiil,  an  (lio 
result  of  an  order  of  the  (lovernor  in  .lanuary,  187!),  all  proeecd- 
ings  before  taken  in  tlie  Native  J.and  Court  were  annulled,  tlio 
provisional  register  wasvaealed,and  idl  entries  tliereoneaiieelled. 
See  M(>('tion  C!)  of  The  Nnlivc  Land  Ad  IS7S,  and  seetion  12  of 
tlic  J-and  A(!t  of  187‘].  Tlie  respondents  rely  on  the  nieniorial 
of  ownership  thereafter  issued  to  tiiein  in  Mareh,  1880,  whieh 
lias  never  been  eaneelled  or  destroyed  in  aeeordanee  with  law. 
It  was  pending  this  order  and  (he  proceedings  whieh  led  up  to 
it  that  Cooper  assigned  to  the  luiuidators  of  the  liank  by 
nieniorandum  of  transfer  dated  June  18,  1870.  After  the  order 
the  only  steps  taken  were  that  (he  appellants  and  their  vendors 
liroeured,  without  the  knowledge  of  the  respondents,  indorse¬ 
ments  t  hereon,  under  sections  .11  and  7.1  of  The  Native  Land  Act 
1873,  of  the  eert  ideates  reiiuired  thereliy,  and  also  of  an  order  of 
freehold  tenure  in  favor  of  Cooper,  under  whieh  and  without  any 
(iovernor’s  warrant  their  vendors,  the  lipiiidat  ors  of  ( he  ( llasgow 
Dank,  obtained  a  eertideate  of  title,  subsequently  transferred 
to  the  appellants  by  force  of  The  Olaefim  lianh  Act  1883 
Tliese  eerl ideates  and  order  were  indorsed,  not  merely 
*187  without*  the  respondents’  knowledge,  but  without  any 
examination  by  the  Native  Land  Court  under  sections 
59,  CO,  01  and  75  of  the  natives  interested. 

In  referi'iiee  to  the  third  block,  the  respondents’  idle  was 
und  r  an  order  dated  ]\Iay  12,  1880  of  the  Native  Land  f'ourt 
made  unde  The  Native  Land  Division  Act  1883,  declaring 
them  to  bo  owners  thereof,  and  cancelling  a  previoiH  memorial 
of  ownership  in  their  favor  issued  under  The  Ntdive  Land  Act 
1873.  and  dated  May  11,  1.875.  relating  {inter  alia)  to  the  same 
block.  The  appellants  were  holders  of  a  lease  dated  March  1, 
1875,  from  the  respondents  and  othei's,  owners  of  a  block  of 
land  which  included  those  in  suit.  Registration  proceedings 
were  taken,  and  on  October  2.3,  1895,  the  appellants  obtained 
their  certifie.atc  of  title  without  the  knowletlge  or  consent  of 
the  resi)ondents.  They  wrongfully  obtained  it,  and  accordingly 
were' rightly  held  by  the  appellate  court  to  be  trustees  thereof 
for  the  re.spondents;  for  the  beneficial  t'tlc  was  in  them  subject 
only  to  the  appellants’  lease.  The  rosimndents  have  never 
parted  with  th.eir  title  under  the  order  of  1880.  The  deeds  of 
sale  under  which  the  appellants  claim  were  not  valid  alienations, 
and  did  not  authorize  registration. 

The  same  general  observations  apply  to  all  three  case.s — 
that  the  appellants  were  not  bona  fide  registered  owners,  and 
their  title  was  vitiated  by  fr.aud,  in  obtaining  orders  of  freehold 
tenure  in  violation  of  established  legal  procedure;  in  obtaining 
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the  profiorty  of  tlio  rospomlonts  by  void  mul  inolifectu/il 
deeds;  in  Cooper  olHainiiiK  nnd  retnining  litie  to  litiul 
obtained  by  a  void  order.  The  orders  were  void  ns  not  com- 
piying  witli  tiie  statute;  the  persons  conveying  Imd  no  title  to 
convey;  tlie  deeds  were  void  and  incomplete;  and  tlio  absence 
of  memorials  of  ownerslii;)  sliowed  tluit  tliore  was  under  tlu? 
Native  Lund  Acts  no  title  in  the  respondents  wliicli  tlioy  were 
capable  of  transferring  to  Europeans.  The  evidence  pointed  to 
coilusion  between  Cooper  and  tlie  officials  of  tlie  Native  Land 
Courts,  Heference  was  made  to  Nireaha  Tamaki  v.  Bakcrf 
Paraotie  v.  Matthews,''  approved  in  Solicitor  General  v. 

Mere  *yVni;'®  Public  Trustee  v.  Registrar  General  of  *188 
Land;"  Rx  parte  Davy,''^  RuluPcehi  v.  Davy,"'  Attorney 
General  v.  Tipae  ;'■*  In  re  Olcirae  liloctc;'^  II ami  TUdtild  v.  /Isscfs 
Co.;'"  Moore  v,  Public  Trustee."'  The  lands  in  suit  had  never 
been  brought  under  tlic  Land  Transfer  Acts  from  time 
to  time  in  force,  and  consequently  the  appellants  cannot  claim 
title  under  those  Acts.  'Hie  order  of  freehold  tenure,  if  duly 
made  by  the  Land  Court  in  the  due  exercise  of  its  jurisdiction, 
would  have  brought  them  under  the  Transfer  Acts,  but,  as 
already  shown,  the  memoranda  of  transfer  and  the  memorials 
of  ownership  did  not  comply  with  the  provisions  of  The  Native 
Land  Act  of  1873,  and  in  consequence  the  wliolc  of  the 
proceedings  before  the  Native  Land  Court  relating  to  the  land 
the  subject  of  those  informal  proceedings  were  coram  nonjudice 
and  void.  Further  reference  on  this  point  was  made  to  Kawa- 
tini  V.  Kinross;'^  Buchanan  v.  Ngaluere;"'  Poaka  v.  Wardi"' 
In  re  Okirae  Block."' 

Bell  replied. 


Lord  Lindley  delivered  the  judgment  of  their  lordships: 
The  substantial  question  raised  in  each  of  these  three 
appeals  is  whether  the  Assets  Company,  Limited,  has  acquired 
a  good  title,  as  against  the  plaintiffs,  who  are  natives,  to  certain 
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■  lands  in  New  Zealand.  I’lio  natives  have  ionjr  he(;n  out  of 
possession.  'I’iie  iVssets  Company  is  and  has  been  for  niany 
years  not  only  in  i)ossession  ljut  also  registered  in  the  land 
registers  of  the  colony  as  owner  of  the  lands  in  di.spute.  The 
appeals  arise  out  of  actions  brought  in  the  Supreme  Court  Ijy 
a  few  natives  to  recover  portions  of  land  which  formerly 
belonged  to  them  and  many  others.  In  form  the  actions  are 
not  for  recovery  of  possession,  but  for  the  rectification 
*IS9  of  the  register  and  for  mesne  profits.  But  whether  *the 
sub.stancc!  or  the  form  of  the  actions  is  regarded,  it  is 
obvious  that  it  is  for  the  plaintiffs  to  cstaljlish  their  claim,  and 
not  for  the  Assets  Company  to  i^rove  their  title  as  if  they 
were  themselves  jdaintilTs  out  of  po.sscssion. 

The  lands  in.  question  in  the  first  appeal  arc  known  as 
Waingaromia  No.  3;  those  in  question  in  the  second  appeal  as 
Waingaromia  No.  2;  and  those  in  question  in  the  third  appeal 
as  Bangatira  No.  2. 

The  title  of  the  Assets  Company  is  derived  historically 
through  one  Cooper,  who  many  years  ago  bought  the  lands  in 
que.stion  from  the  natives.  The  sales  to  him  were  earreid  out 
in  the  Native  Land  Court.  Orders  and  other  documents 
necessary  to  enable  the  Assets  Company  to  bo  rogi.stered  as 
owner  under  The  Land  Trumfer  Ads  were  obtained,  and  the 
Assets  Com])any  was  registered  accordingly  as  its  titles  were 
completed.  The  company’s  title  as  registered  owner  is  im¬ 
peached  by  the  plaintiffs  in  all  three  casi's  oir  two  grounds — 
namely,  first,  that  the  registration  of  the  company  as  owner  Avas 
procured  by  fraud;  and  secondly,  that  sucli  registration  Avas 
invalid  by  rcaron  of  the  invalidity  of  the  orders  of  the  NatiA^e 
Land  Court  on  Avliich  warrants  of  the  Covernor,  having  the 
the  effect  of  CroAvn  grants,  A\’cre  issued,  on  Avhich  Avarrants  the 
registration  Avas  founded. 

Before  dealing  Avith  the  facts  relied  upon  for  the  purpose 
of  establishing  these  contentions,  it  AA'ill  bo  convenient  to 
examine  the  statutes  relating  to  the  land  registry,  and  to  ascer¬ 
tain  the  legal  effect  of  registration,  for  if  this  effect  is  AAdiat  the 
Assets  Company  contends  there  is  an  end  of  the  natiA'es’  claim. 
The  Assets  Company  contends  that,  in  the  .absence  of  fraud  by 
the  company  or  its  agents,  registration  is  conclusive,  and  confers 
a  good  title  on  the  company;  and  that  defects  in  the  proceed¬ 
ings  in  the  Native  Land  Court,  OA’en  if  proved,  cannot  affect 
the  title  of  the  company,  although  such  defects  may  possibly 
entitle  the  natives  to  compensation  for  any  injury  caused  to 
them  by  improper  registration.  The  quo.stion  thus  raised  is 
one  of  the  greatest  importance  in  the  colony,  and,  unfortu- 
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iiatcly,  there  is  a  clifferoneo  of  opinion  upon  it  amongst  the 
memljcrs  of  the  Supremo  Court. 

*Tho  system  of  land  registry  in  Now  Zealand  was  *190 
introduced  in  ISGO;  and  from  1870  to  1885  it  was 
governed  by  The  Land  Tranejer  Act  of  1S70  and  Acts 
amending  it  passed  in  1871,  1874,  1880  and  1885,  when  it  was 
repealed,  but  re-enacted  with  amendments  and  additions. 

The  Land  Transfer  Act  of  1S70  was,  shortly,  to  the  following 
effect.  Sections  7  and  19.  In  every  district  there  Avas  a  district 
land  registrar  (section  7),  whose  duty  it  was  to  o.\'amino  into  the 
title  of  every  person  applying  for  registration,  and  if  satisfied 
with  the  title  he  was  to  issue  a  certificate  of  title  and  to  register 
it.  Sections  19,  23  and  37.  Ilis  certificate,  duly  authenticated 
under  his  hand  and  seal,  was  made  evidence  in  all  courts  of 
law  and  equity  (sections  39  and  139)  of  the  particulars 
therein  .set  forth,  and  of  their  being  entered  in  the  register 
book;  and  except  in  cases  after  provided  tlie  certificate 
was  conclusive  evidence  that  tiie  person  named  in  it  Avas 
entitled  to  the  land  mentioned  in  it  for  the  estate  or  interest 
therein  mentioned,  and  no  certificate  could  be  impeached  on 
the  ground  of  AA^ant  of  notice  or  of  insufficient  notice  of  the 
application  to  bring  the  land  under  the  provi.sions  of  the  Act, 
or  on  account  of  any  error,  omission,  or  informality  in  such 
application  or  in  the  proceedings  pursuant  thereto  by  the 
district  land  registrar.  Sections  23,  37,  39  and  139. 

In  connection  AA'ith  this  enactment  it  is  material  to  notice 
that  on  registration  the  applicants’  documents  of  title  had  to 
be  giA'en  up  to  the  registrar  to  be  cancelled  and  kept  in  the 
office.  Sections  22  and  23. 

The  excepted  cases  mentioned  in  the  clause  referred  to 
above  vA^ere  fraud,  prior  certificates  or  registered  grants,  omitted 
or  misdescribed  easements  and  errors  in  descriptions  of  parcels 
or  boundaries.  Sections  4G  and  129.  There  Avas,  moreover, 
another  exception  in  favor  of  persons  adversely  in  possession 
Avhen  the  land  Avas  brought  under  the  provisions  of  the  Act, 
and  continuing  up  to  the  time  of  granting  the  certificate. 
Section  139. 

As  regardsfraud,  it  Avasprovided  (section  119)  that,  except  in 
cases  of  fraud,  no  person  dealing  Avith  a  registered  proprietor  need 
inquire  into  the  circumstances  in,  or  the  consideration  for,  Avhich 
he  or  any  previous  registered  proprietor  became  registered, 
nor  see  to  the  application  of  purchase-money,  nor  be 
affected  *Avith  notice,  direct  or  constructive,  of  any  trust  *191 
or  unregistered  interest;  and  loiowledge  of  any  such 
trust  or  interest  Avas  not  of  itself  to  be  imputed  as  fraud. 
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It  was  further  provided  (section  129)  tliat  no  action  for  pos¬ 
session  or  other  action  for  the  recovery  of  any  land  should  lie 
against  the  registered  proprietor  for  the  estate  or  interest  in  re¬ 
spect  of  which  he  was  registered,  except  in  certain  specified  cases; 
and  except  in  these  cases  the  production  of  a  registered  grant  or 
certificate  was  an  absolute  bar  to  any  such  action  against  the 
registered  proprietor,  any  rule  of  law  or  equity  to  the  contrary 
notwithstanding.  The  only  excepted  case  which  need  be 
mentioned  was  thus  expressed:  “the  case  of  a  person  deprived 
of  any  land  by  fraud  ns  against  the  person  registered  as  pro¬ 
prietor  of  M-ch  land  through  fraud,  or  as  against  a  person 
deriving  olhei  wise  than  as  a  transferee  bona  fide  for  value  from 
or  thiough  a  person  so  registered  through  fraud.”  Section  129. 

The  other  excepted  cases  above  referred  to  do  not  require 
further  attention. 

There  was  power  (section  19,  subsection  4)  to  rectify  the 
register,  and  to  state  cases  (section  116)  for  the  opinion  of  the 
supreme  court.  Land  Transfer  Act  1870,  §  19,  cl.  4,  §  116. 
The  provisions  relating  to  these  matters  were  re-cast  in  the  Act 
of  1885  and  rnay  be  passed  over. 

Light  is  thrown  on  the  general  scheme  of  the  Act  by  the 
provisions  relating  to  the  land  assurance  fund.  Sections  35 
and  130.  A  schedule  of  charges  to  be  paid  by  persons  applying 
for  registration  is  given  at  the  end  of  the  Act,  and  these  charges 
form  the  fund.  Any  person  deprived  of  any  land  in  consequence 
of  any  fraud,  or  through  the  bringing  of  such  land  under  the 
provisions  of  the  Act,  or  by  the  registration  of  any  other  person  as 
proprietor,  or  in  consequence  of  any  error,  omission,  or  misdescrip¬ 
tion  in  any  certificate  of  title,  or  in  any  entry  or  memorial  in  the 
register  book,  might  bring  an  action  for  damages  against  the 
person  upon  whose  application  such  land  was  brought  under 
the  provisions  of  the  Act  or  such  erroneous  registration  was 
made,  or  who  acquired  title  through  fraud,  error,  omission,  or 
misdescription.  This  was  qualified  in  certain  cases  of  a 
transfer  to  a  bona  fide  purchaser  for  value  by  making  the  assur¬ 
ance  fund  bear  the  damages  sustained.  This  provision, 
*192  taken  in  *connection  with  those  already  referred  to,  went 
far  to  show  that,  except  in  the  excepted  cases,  the 
registered  certificate  was  to  be  conclusive,  and  that  the  remedy 
of  persons  wrongfully  deprived  of  their  property  was  to  obtain 
damages  from  the  wrong-doer. 

Fo  the  matter  stood  under  the  Act  of  1870. 

The  Land  Transfer  Act  of  1871  (sections  8  and  12)  intro¬ 
duced  a  provisional  register  for  dealings  with  Crown  lands  before 
grants  for  them  were  obtained  and  before  certificates  of  title 
under  the  Act  of  1870  could  be  issued.  The  temporary  receipts 
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nncl  memorials  issued  under  this  Act  were  made  evidence,  but 
it  was  enacted  at  the  end  of  section  9  that  the  estate  or  interest 
of  a  registered  proprietor  of  land  on  tlie  ])rovisional  register 
should  be  indefeasible  only  against  the  person  named  in  the 
original  receipt  and  all  persons  claiming  through,  under,  or  in 
trust  for  him.  This  shows  pretty  plainly  what  the  effect 
of  being  on  the  permanent  register  was  understood  to  bo. 

The  Land  Transfer  Act  1874  provided  for  the  registration 
of  instruments  affecting  land  granted  under  the  Native  Land 
Acts,  but  for  which  no  Crown  grant  had  been  issued.  The 
machinery  of  the  provisional  registry  was  made  applicable  to 
these  cases;  but  othcrwi,so  the  Act  is  not  important. 

The  Land  2'ransfcr  Act  of  1880  (sections  7  and  9),  merely  ex¬ 
tended  the  Act  of  1870  to  some  cases  to  which  that  Act  did  not 
originally  apply. 

The  Land  Transfer  Ad  of  1885  consolidated  and  amended 
the  previous  Acts;  and  although  it  was  not  in  force  when  the 
property  in  di,spute  was  being  dealt  with  in  the  Native  Land 
Court,  it  was  in  operation  when  the  As.scts  Company  was 
registered  as  owner.  The  system  of  registration  already  described 
was  continued,  but  some  important  provisions  were  added,  and 
many  of  the  clauses  of  the  previous  Acts  were  revised  and 
altered.  The  following  are  those  sections  which  are  important 
on  the  present  occasion. 

Section  10  describes  the  land  subject  to  the  provisions  of 
the  Act.  It  includes;  “All  land  which  has  already  in  anv 
manner  become  subject*  to  the  provisions  of  ‘The  Land  *193 
Transfer  Act  1870,’  or  any  Act  amending  the  same,  or 
of  ‘The  Land  Registry  Act  I860.’  ” 

“All  land  hereafter  alienated,  or  contracted  to  be  alienated 
from  the  Crown  in  fee.” 

“All  land  in  respect  of  which  any  order  shall  hereafter 
bo  made  under  the  provisions  of  any  Native  Land  Act  in  force 
for  the  time  being  which  shall  have  the  effect  of  vesting  such 
land  in  any  person  in  freehold  tenure.” 

All  the  lands  in  dispute  in  these  appeals  appear  to  their 
lordships  clearly  to  come  within  this  section  10.  The  certifi¬ 
cates  of  title  issued  under  the  Act  of  1870,  sections  33,  and  the 
issue  of  the  Governor’s  warrants  make  this  point  plain. 

Section  12  of  The  Land  Transfer  Act  1885,  makes  a 
certificate  of  title  issued  on  the  Governor’s  warrant  equivalent 
to  a  Crown  grant,  and  section  13  makes  the  warrant  conclusive 
evidence  to  the  registrar  of  the  matters  required  to  be  stated 
therein. 

The  mode  of  applying  for  certificates  of  title  is  much  the 
same  as  before;  and  the  old  title  deeds  are  to  be  delivered  up 
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find  t'iuic('ll(.'(l  iiH  hcl'oro.  'Hio  soidioiis  rclnliiif!;  to  tliis  .subject 
iind  tlu!  I'oMTis  in  sc^licdulo  2,  stronffiy  conlinn  the  vit'W  Mint  the 
lands  in  di.sjiiitc  conic  ivit.liin  .section  10.  l''cclion  17  d  sci/.  and 
.schedule  2. 

"il'lie  old  provisions  ir.^pecting  the  register  and  the  duty  to 
keep  it,  are  n'produccd,  and  a  (icrliticate  of  registration  is  con¬ 
clusive  evi(l(’ncc  of  l  egist  ration.  No  instrument  not  registered 
is  effectual  to  pass  any  estati'  or  interest  in  land  under  the 
provisions  of  the  Act,  but  upon  the  registration  of  any  instru¬ 
ment  in  manner  described  the  estate  or  interest  specified  in 
such  instrument  shall  pass  according  to  its  terms.  Sections  31, 
35  and  30. 

The  old  enactments  relating  to  provisional  registration  are 
consolidated,  and  jirovisibn  is  marie  for  transierring  to  the 
register  the  memorials  and  entries  on  the  provisional  register  as 
soon  as  they  are  linally  completed.  Sections  42,  43  and  44. 

Section  4.5  enacts  that,  subject  to  any  sjiccial  provisions  in 
the  Act,  all  its  provi.sions  shall,  so  far  as  circumstances  will 
admit,  ajrply  to  land  on  the  provisional  register  and  to  the 
registration  of  instruments  and  other  matters  affecting 
the  same.  This  lets  in  a  numlier  of  important  sections 
*194  making  the  I'egister*  conclusive  (for  example,  sections 
55,  G7,  ISO  and  100),  but  it  is  provided  that  the 
e.statc  or  interc.st  of  a  firoprietor  on  the  jirovisional 
register  shall  be  indefeasible  only  against  the  person 
named  in  the  original  receipt  or  order  and  those  claiming 
through,  under,  or  in  trust  for  him.  This  reproduces  the  last 
part  of  section  9  of  the  Act  of  1871  before  referred  to.  As  in 
the  Act  of  1 S70,  so  in  77ie  Land  Tramfcr  A  d  1SS5,  section  55, 
the  register  is  made  conclu.sive  evidence  of  the  title  of  the  regis¬ 
tered  proprietor,  except  in  cases  of  fraud,  prior  certificates  of 
title  or  registered  grants,  omissions  or  misdescriptions  of 
casements,  and  wTong  description  of  parcels  or  boundaries,  to 
which  must  be  added  adverse  claimants  in  possession  at  the 
time  of  bringing  the  land  under  the  Act  and  continuing  in  such 
possc.ssion  at  the  time  of  i.ssuing  the  certificate.  Section  67. 

Certificates  of  title  duly  signed  and  sealed  are  made 
conclusive  evidence  of  title  as  in  the  Act  of  1870,  .sections  39  and 
139 — sections  05  and  60  of  the  Act  of  1885. 

The  protection  thu's  afforiled  is  strengthened,  as  in  the  Act 
of  1870,  by  the  preservation  in  section  56  of  the  enactment 
against  bringing  actions  against  registered  proprietors — that 
is,  section  129  of  1870,  already  noticed. 

Further  protection  is  afforded  by  the  reproduction  of 
section  119  of  the  Act  of  1870  relating  to  notice  and  knowledge 
of  unregistered  interests,  and  there  is  a 'new  clause  specially 
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protoctinK  bond  Jidc  purclmscrs  or  mortgngco.s  from  rcgiatored 
proprietors.  8eeiions  ISf)  unci  100. 

The  provisions  reliiling  to  the  correction  of  certificates  of 
title  and  of  the  register  have  been  re-cust,  and  the  i)o\vers  of 
the  registrar  in  this  respc'ct  have  been  enlarged.  Subject  to 
regulations  under  the  Act,  he  is  empowered  to  correct  errors 
and  supply  omissions,  and  to  reciuii'e  certificates  of  title  or 
other  instruments  to  be  delivered  up  to  be  canca'lled  or  corrected 
if  issued  in  error,  or  if  they  contain  any  misdescription  of  land 
or  boundaries,  or  if  fraudulently  or  wrongfully  obtained. 
Sections  08  and  Ofl.  He  can  apply  to  the  Supremo  Court  to 
compel  people  to  apiJear  before  him  and  to  deliver  up  docu¬ 
ments  as  required.  Sections  70  and  71.  Appeals  lie  from  his 
decisions  to  the  Supreme  Court.  Section  191,  etc.  Large, 
however,  as  tlujse  powers  are,  it  has*  been  decided  that  *19.5 
they  cannot- be  exercised  to  the  prejudice  of  a  registered 
'bona  fuJe  purchaser.  Macarlhy  and  Collins,  In  re  (1901 ).-‘ 
Their  lordships  have  not  to  coasider  his  power,  but  they  doubt 
whether  the  regi.strar  can  set  aside  a  Crown  grantor  its  statutory 
equivalent;  they  are  disposed  to  think  that  his  power  to  rectify 
is  limited  to  some  fi'aud  or  other  cause  intervening  after 
the  Crown  grant  or  equivalent  inslrument  which  originally 
brought  the  land  on  the  register. 

There  docs  not,  moi’eovcr,  appear  to  be  any  power  con¬ 
ferred  on  the  Supi-eme  Court  to  cancel  or  correct  any  certifi¬ 
cate  of  title  or  entry  on  the  register  unless  applied  to  by  the 
registrar  or  on  appeal  from  him,  except  where  land  or  some 
estate  or  interest  therein  is  recovered  by  some  proceeding  in 
th.at  court  from  a  registered  proprietor.  Section  73.  In  such 
a  case,  if  the  proceeding  is  not  expressly  Ijarred — that  is,  if, 
having  regard  to  section  50,  the  plaintiff  is  entitled  to  recover — 
the  Supreme  Court  or  judge  can  direct  the  registrar  to  cancel 
a  certificate  or  entry  and  to  substitute  another  for  it. 

Those  provisions  confer  upon  the  Supremo  Court  jurLs- 
diction  to  entertain  such  actions,  and  to  make  such  orders  as 
those  which  give  rise  to  those  appeals,  if  the  plaintiffs  are 
entitled  to  recover  the  land.  Whether  those  orders  have  boon 
rightlj'"  made  is  a  different  question. 

The  provisions  relating  to  the  insurance  fund  are  also 
reproduced,  but  arc  considerably  altered  and  extended.  Land 
Transfer  Act  1885,  sections  177  etseq.  Anyperson  sustaining  loss 
through  any  omission,  mistake,  or  misfeasance  of  the  registrar 
or  any  of  his  officers,  and  any  person  deprived  of  any  land 
through  its  being  brought  under  the  Act,  or  by  the  registration 
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of  any  other  person  as  proprietor,  or  by  any  error  in  any  certi¬ 
ficate  of  title  or  in  any  entry  or  incrtioriiil  of  the  register,  or 
who  has  sustained  any  loss  by  the  wrongful  inclusion  of  land 
in  any  cci'tificato,  and  who  by  that  Act  is  barred  from  bring¬ 
ing  an  action  for  possession  or  other  action  for  the  recovery 
of  the  land,  may  obtain  compensation  out  of  the  fund.  Pro¬ 
vision  is  also  made  for  the  recovery  by  the  registrar  of  any 
money  paid  out  of  the  fund  as  compensation  for  loss 
*196  occasioned  by  fraud.  Certain  cases  are  excluded*  from 
compensation  out  of  the  fund,  but  they  arc  not  material 
on  the  present  occ.asion.  Actions  for  the  recovery  of  com¬ 
pensation  out  of  the  fund  are  barred  after  the  lapse  of  six  years, 
with  an  extension  in  case  of  disability.  Sections  178,  182, 
185  and  187. 

The  ac(iuisition  by  Europeans  of  lands  held  by  natives 
under  their  n.ative  customs  was  regulated  by  The  Native  Land 
Act  1S7S.  The  procedure  to  be  followed  is  there  fully  set 
out — Native  Land  Act  1873,  §§  33  and  47.  The  proceedings 
commenced  by  bringing  in  a  claim  for  investigation  of  the 
native  title;  and  if  the  title  of  the  natives  was  found  satis¬ 
factory  a  memorial  of  their  ownership  was  drawn  up  and  signed 
by  the  judge,  and  scaled  with  the  seal  of  the  court  and  en¬ 
rolled.  It  might  be  appealed  against;  but,  subject  to  appeal, 
a  certified  copy  of  the  memorial  signed  by  a  judge  of  the  court 
and  sealed  with  its  seal  was  not  only  evidence  of  the  facts  stated 
in  it,  but  was  made  “conclusive  of  the  ownership  of  the  land 
described  therein  according  to  native  custom.”  Sections 
58  and  51.  Leases  for  not  more  than  twenty-one  years  could 
then  be  granted,  but  native  land  could  not  be  otherwise  dealt 
with  except  under  the  direction  of  the  court.  Sections  48, 
59,  60  and  87.  Section  87  is  express  on  this  point.  In  the 
case  of  a  sale,  a  memorandum  of  transfer  by  the  sellers  to  the 
purchasers  was  signed  and  submitted  to  the  judge,  and  it  was 
his  duty  to  satisfy  himself  that  everything  was  in  order,  and 
that  the  proposed  sale  was  fair  to  the  natives,  and  that  the 
consideration  was  adequate  and  was  paid.  The  memorandum 
of  transfer  was  an  important  document,  but  it  was  not  binding 
even  as  an  agreement.  Section  87.  On  being  satisfied  that 
all  was  right,  the  judge  was  to  draw  up  a  certificate  of  the 
completion  of  the  sale,  and  indorse  it  on  the  memorial  of  owner¬ 
ship  with  a  declaration  as  thereinafter  mentioned  to  the  effect 
that  the  purchaser  should  thenceforth  hold  the  hand  as  free¬ 
hold.  Section  61.  This  document  was  then  to  be  sent  by  the 
judge  to  the  Governor  with  a  recommendation  for  a  Crown 
grant.  By  section  75  the  judge  of  the  Native  Land  Court  was 
authorized  by  an  order  signed  by  him  and  under  the  seal  of  the 
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court,  to  declare  that  the  land  should  bo  held  for  the  future  in 
freehold  tenure,  and  it  was  enacted  that  such  land  should  be 
held  as  freehold  accordingly,  anything  thereinbefore  pro¬ 
vided  notwithstanding,  and*  from  the  date  of  such  order  *197 
the  native  title  over  the  land  comprised  in  such  order 
should  be  extinguished ;  and  the  Governor  was  empowered  at  any 
time  thereafter  to  issue  a  Crown  grant  for  any  such  land.  The 
effect  of  such  ah  order,  commonly  called  an  “order  of  freehold 
tenure,”  was  not  to  transfer  the  title  of  the  natives,  but  to 
extinguish  it,  and  to  confer  a  new  right  on  the  purchaser. 

This  Act  of  1873  was  followed  by  several  amending  Acts, 
and  was  repealed  by  The  Native  Land  Court  Ad  ISSO. 

Their  lordships  do  not  consider  it  necessary  at  present  to 
allude  fui'ther  to  the  Native  Land  Acts.  The  important  matters 
to  bo  borne  in  mind  are :  First,  that  The  Native  Land  Act  1873, 
was  passed  after  The  Land  Transfer  Act  1870,  and  that  orders 
made  by  judges  of  the  Native  Land  Court  would  have  to  be 
acted  on  by  district  land  registrars;  and  secondly,  that  the 
Native  Land  Court  was  specially  created  to  watch  over  and 
protect  the  natives  against  being  unfairly  dealt  with  by  Euro¬ 
peans  in  transactions  relating  to  lands;  and  that  the  jurisdiction 
of  that  court  to  sanction  sales,  and  make  orders  vesting  lands 
in  purchasers  for  estates  of  freehold  cannot  be  denied.  How 
far  errors  in  procedure  affect  the  validity  of  orders  made  by  the 
court  in  the  exercise  of  its  jurisdiction  is  one  of  the  questions 
raised  by  these  appeals. 

Their  lordships’  attention  was  called  to  many  decisions 
on  the  Native  Land  Acts  and  the  Land  Transfer  Acts,  and  some 
of  them  arc  important.  The  memorial  of  ownership,  which  is 
a  very  important  document,  and  the  root  for  future  purposes 
of  the  title  of  the  natives  mentioned  in  it,  has  been  held  to  be 
conclusive.  Okirae  Block,  In  re  (1892).'^^ 

A  memorandum  of  transfer  has  been  held  to  have  no 
operation  as  a  transfer  or  as  an  agreement  until  approved  by 
the  Native  Land  Court,  but  after  such  approval  it  becomes 
binding.  Kotarepaia  Block,  In  re  (1884),^  Arekatera  Te  Wera 
(Trustee)  v.  Walker  (1884),“-' and  Paraone  x.  Matthews  (1889).-® 
Orders  of  freehold  tenure  have  given  rise  to  differ¬ 
ences  of*  opinion.  There  are  several  decisions  to  the  effect  *198 
that,  as  between  private  individuals,  they  are  conclusive 
in  favor  of  bona  fide  registered  purchasers — namely.  Attorney 

«  10  N.  Z.  L.  E.  S.  C.  677. 

2’  3  N.  Z.  L.  R.  .S.  C.  54. 

2^3N.  Z.  L.  R.  A.C.  91. 

“  6  N.  Z.  L.  R.  744;  Ib.  vol.  7,  528. 
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Gencvat  v.  Tiixic  (1887),'-'’  iMaUii  v.  Am’lx  Co.  (I887),‘-”’  JJiiiiii 
Tikiliki  V.  /l,s,s'c/.s'  Co.  and  Dlalrid  Land  ICiijiHlrar  (18!)!)),“'* and 
Public  Trudv.c  w  Hmidi'or  Clcnmil  of  Land  (l8i)!)),'"’'m('ntiont!(l 
bolow.  Jiulccd,  cxccpl  llio  (l(!ci,sions  iiiukM'  appeal  llieir  lordships 
have  round  no  ease  (o  the  eonlrary.  There  are  eases,  lio\vev('r, 
in  wliieli  orders  of  tlie  Native  Jjand  Court  have  lieen  iinpeaelied 
and  la'ld  void,  aial  ^'real^  relianee  was  plaeed  upon  llieni  l)y  I  la' 
eounsel  I'or  I  lie  I'espoiidents.  Tliey  were  as  rollows: 

In  'J'c  liaihi  v.  Cricc  (1880),''"’  tlie  Native  J.aiul  Courl 
made  an  order,  and  llien  eancelled  it  and  made  anolJier  on  wliieli 
a  Crown  (j;rant  issued.  Tlie  Supreme  Court,  in  an  aetion  1o 
wliieli  tlie  attorney  i^eneral  was  a  party,  deelared  the  (Jrown 
srantvoid  on  the  ground  that  the  orcler  on  which  it  was  obtained 
was  void,  the  Native  I.and  Court  haviiifi;  had  no  power  to 
eaneel  its  first  order.  'I’liis  ease  turned  on  an  Aet  of  1807. 
and  not  on  any  of  the  statutes  wliieli  have  to  be  eonsidered  on  • 
the  present  occasion.  No  registered  title  was  in  (piestion  then. 

Seijntour  v.  Macdonald  (1887)''"  was  an  application  for  a 
niandaniUH  which  was  very  proiierly  refused.  The  last  jiart  of 
the  headnote — namol3’,  that  the  certificate,  if  <>'ranted,  would 
be  invalid — does  not  appear  in  the  judgment,  and  can  onl,v 
mean  that  the  ajiplieant  for  it  could  not  iirojicrly  make  use  of  it. 

Poaka  \.  Ward  (ISSf),  ISOO)”'-’  was  an  apiilieation  for  a 
prohibition  to  stay  a  jiartition  amongst  natives.  There  was  no 
question  of  registered  title.  But  the  court  held  that  the  proiier 
stejis  to  obtain  a  partition  had  not  been  taken  and  a  prohi¬ 
bition  was  granted. 

Paroone  v.  Mallhcws  was  really  a  case  of  fraud,  and 
might  have  been  shortly  disposed  of  on  that  ground. 

*11)0  The  '  (lefendants  knew  they  had  no  title  when  thc.v  got  on 
the  register.  The  case,  however,  was  decided  on  the 
ground  that  the  proceedings  were  null  and  void  rather  than  on 
the  ground  of  fraud. 

Solicilo)  General  v..  Mere  Tini  (ISnO)””  was  a  somewhat 
similar  case,  but  the  Crown  there  applied  to  iiave  a  certificate  of 
title  followed  bj"  registration  cancelled.  This  case  docs  not  show 
that  if  the  suit  had  been  between  private  individuals  it  would 
have  succoded. 


-»  G  iNf.  Z.  L.  11.  ,S.  C.  1.57. 

G  N.  Z.  L.  11.  S.  C.  359 
-»  18  N.  Z.  L.  11.  220. 

17  N.  Z.  L.  11.  577. 

4  N.  Z.  L.  H.  A.  C.  219. 

5  N.  Z.  L.  11,  A.  C.  167. 
“  8  N.  Z.  L.  R.  338. 

17  N.  Z.  L.  R.  773. 
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Itulu  Pcolii  V.  Darn  (ISOO)''"  way  u  (locl.sioii  on  poiiilH  of  law 
rai.sod  bcfon’  trial.  'Dk;  (liHtriot  land  rcf’'i.ytrai'  wa.s  a  party,  and 
(.'ompcn.yation  out  of  tlio  lusHiiraiKK!  fund  wa.y  alairnod.  It  j.^ 
obviou.s  tliat  (IiIh  involved  a-  nuieli  wider  iiuiuiry  tliati  an  action 
agaiiiHt  a  re/'isler(‘d  owner;  and  in  tliat  very  ea.so  no  deei.sion 
wa.s  j>iven  to  the  prejudiee  of  the  only  bond  Jidc  jairoliaser. 

Pitblic,  Tnifflco  v,  Rcginlm'  General  of  Land  wa.y,  again,  an 
appliealion  for  eonipen.“a(ion  out  of  IIk;  as-siiranee  filial  on  flie 
ground  that  the  (.'rown  bad  been  wrongfully  deprived  of  eortain 
rcHerve  land.s  ve.sted  in  it.  The  title  of  the  registered  purchaser 
wa.s  admitted  to  be  iininipcachable. 

No  one  of  thei-'e  ea.ses  can  be  regarded  as  a  clear  decision 
adverse  to  the  Assets  Company  on  these  appi'als  unless  fraud  be 
established  against  it. 

The  As.sets  Company  ])roeured  it.self  to  be  regi.stered 
in  the  following  way: 

As  regards  the  land.s  known  as  Waingaromia  No.  d,  the 
eomi)any  produced  to  the  district  land  registrar  a  warrant  from 
the  tlovernor  of  the  colony  on  Afay  7,  1889. 

As  ri'gards  Waingaromia  No.  2,  the  company  bought  from 
the  liquidators  of  the  Glasgow  Bank,  who  were  already  on  the 
register,  and  ])roduced  an  Inqierial  Act  of  Parliament  vesting 
the  assets  of  the  bank  in  the  company. 

As  regards  Bangatira  No.  2,  the  Assets  Company  produced 
certificates  of  title  from  the  Native  liand  Court  and  C.'rown 
grants,  and  it  was  provisionally  regi.stered.  Its  title 
depends*  on  The  Native  Land  Court  Act  fSD/f,  which  *200 
has  no  application  to  the  other  ea.ses. 

As  regards  AVaingaromia  No,  3,  the  Assets  Company 
rely  primarily  on  the  absence  of  fraud  and  on  the  conclusiveness 
of  their  registered  title.  They  raise  other  defences  if  their  main 
contention  fails.  The  ciuestion  of  fraud  will  be  consiflercd  later; 
but  apart  from  fraud  the  respoiulents  contend  that  the  warrant 
wa.s  invalid  because  it  was  founded  on  an  invalid  order  of  free¬ 
hold  tenure;  that  this  order  was  invalitl  because  it  was  founded 
on  an  invalid  memorandum  of  transfer  from  the  natives;  that 
this  was  invalid  because  it  was  not  founded  on  any  memorial  of 
title,  but  only  on  an  order  for  a  memorial;  and  that  this  order 
was  worthless  because  there  was  no  certified  ])lan  before  the 
court  when  the  order  was  made. 

The  alleged  invalidity  of  the  memorandum  of  transfer  itself 
is  based  on  evidence  of  irregularities  in  the  signatures  to  it.  It 
is  alleged  that  some  natives  who  were  interested  did  not  sign  it, 
and  that  others  who  were  minors  were  not  properly  represented. 
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and  oilier  irregularities  are  suggested.  liaving  regard  to  tlio 
lapse  of  time  and  tlic  long  undisturbed  possession  and  to  wliat 
subsequently  took  iilacc,  their  lordships  think  they  ought  not 
to  entertain  objections  of  this  character  to  the  memorandum  of 
transfer,  'il'liey  must  a.ssumc  that  Judge  Hogan  performed  his 
statutory  duty  and  satisfied  himself  that  the  memorandum  was 
substantially  in  order. 

The  objection  to  the  order  of  freehold  tenure  made  by  him 
is  more  serious.  It  is  admitted  that  what  is  described  as  a  sketch 
plan  was  before  the  court,  and  that  it  was  in  all  particulars 
identical  ^yith  the  plan  which  was  afterwards  approved  by  the 
proper  officer,  except  that  it  was  not  certified.  The  judge 
could  not  therefore  then  make  a  memorial  of  ownership;  and 
in  m.aking  his  order  for  a  memorial,  which  was  dated  December 
27,  187G,  he  made  a  note  in  pencil — “Order  not  signed  to 
.stand  over  till  plan  is  certified  to.”  It  is  not  denied  liy  the 
appellants  that  the  judge  could  not  naakc  an  order  of  freehold 
tenure  until  a  memorial  of  ownership  had  been  signed  and 
enrolled  upon  which  the  order  could  be  indorsed.  And  their 
lordships  think  that  Judge  Hogan’s  order  of  freehold 
*201  tenure  must*  bo  regarded  as  provisional  only  until  the 
plan  should  bo  certified.  The  imj’ortant  point  for 
observation  is  that  the  judicial  proceedings  before  Judge  Hogan 
were  complete;  and  upon  the  production  of  the  plan,  with  the 
proper  certificate  on  it,  nothing  more  was  required  than  the 
purely  ministerial  act  of  signing  the  formal  documents  neccs- 
.sary  for  carrying  into  effect  the  result  of  the  proceedings  before 
the  judge.  No  further  exercise  of  judicial  discretion  was 
required,  and  on  production  of  the  certificate  to  the  plan  Judge 
Hogan  might  have  signed  the  formal  documents  at  any  time. 

Chief  Judge  Macdonald  had  express  statutory  power 
conferred  upon  him  in  18SG  to  act  for  Judge  Hogan  and  to  com¬ 
plete  what  he  had  left  uncompleted;  and  it  appears  to  their 
loidships  that  Chief  Judge  Macdonald  had  jurisdiction  to  do 
what  he  did.  Native  Land  Court  Act,  188G,  §  G7 ;  and  see  sections 
52  to  G4  and  115  to  117.  It  will  bo  remembered  th.at  Cooper, 
or  those  claiming  under  him,  had  throughout  been  in  possession. 
This,  no  doubt,  was  the  reason  why  Chief  Judge  MacdonalcI 
thought  it  right  to  antedate  his  orders.  Their  lordships 
do  not  overlook  the  fact  that  Chief  Judge  Macdonald  was 
correcting  a  mistake  made  by  Judge  Brookfield  in  1884  when  he 
ordered  a  Crown  grant  or  certificate  of  title  to  be  issued  to  the 
natives.  This  order,  which  was  never  signed,  must  have  been 
made  in  ignorance  of  Cooper’s  position.  The  respondents 
attach  importaiice  to  this  order,  and  in  fact  rely  upon  it  as 
showing  their  title  to  sue.  This,  however,  places  them  in  a 
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difTiculty,  for  Judge  lirookfiold’s  order  pre.supposca  ii  racmorlttl 
of  owner, sliip  in  the  nnlive.s  and  would  be  worthless  without  it — 
Native  Land  Division  Act  1SS2,  §  10 — and  yet  tiie  only  memorial 
they  had  to  rely  upon  was  the  order  for  one  made  by  Judge 
Hogan  in  1870,  whicii  they  now  contend  was  itself  worthless. 

But  realizing  as  their  lordsliipsdo  tiie  dillicultics  arising  from 
Judge  Kogan’s  failure  to  complete  the  course  of  procedure 
prescribed  by  the  Native  Land  Acts,  their  lordships  are  of 
opinion  that  the  registered  title  of  the  Assets  Company  to 
Waingaromia  No.  3  can  only  bo  impeached  for  fraud.  It 
was  strenuousiy  contended  by  counsei  for  the  natives  that 
the  ’"proceedings  in  the  Native  Land  Court  were  not  “"202 
only  irregular,  but  that  the  irregularities  were  of  such  a 
nature  as  to  affect  the  juiisdiction  of  the  Native  Land  Court 
and  to  render  its  proceedings  and  its  order  of  freehold  tenure 
absolutely  null  and  void  on  the  ground  that  it  was  corarn  non 
jvdice.  The  same  contention  assumed  another  shape  when 
relied  on  to  show  that  the  lands  in  question  were  never  brought 
under  The  Land  Transfer  Act  1885,  so  as  to  render  its 
provisions  applicable  to  them. 

Their  lordships  have  very  carefully  considered  the  judg¬ 
ments  delivered  in  the  Court  of  Appeal  upon  this  part  of  the 
case,  as  well  as  the  very  able  and  exhaustive  arguments  of  the 
learned  counsel  for  the  native  claimants,  but  their  lordships 
are  unable  to  concur  in  the  view  taken  by  the  majority  of  the 
court  and  they  concur  in  that  taken  by  Mr.  Justice  Williams, 
who  dissented  from  the  judgment.  The  sections  making 
registered  certificates  conclusive  evidence  of  title  are  too  clear 
to  be  got  over. 

In  dealing  with  actions  between  private  individuals,  their 
lordships  arc  unable  to  draw  any  distinction  between  the  first 
registered  owner  and  any  other.  A  registered  bona  fide  pur¬ 
chaser  from  a  registered  owner  whose  title  might  be  impeached 
for  fraud  has  a  better  title  than  his  vendor,  even  if  the  title  of 
the  latter  could  be  impeached  by  the  Crown.  The  reasons  for 
arriving  at  this  conclusion  are  so  clearly  given  by  Mr.  Justice 
Williams  that  their  lordships  do  not  think  it  necessary  to  do 
more  than  adopt  them  and  supplement  them  by  a  few  remarks 
on  some  of  the  arguments  addressed  to  them  and  to  which  they 
are  unable  to  assent.  It  is  to  be  observed  that  in  Solicitor 
General  v.  Mere  Tini  the  title  of  the  first  registered  owner  was 
successfully  impeached  by  the  Crown.  But  in  Public  Trustee 
V.  Registrar  General,  his  title  was  admitted  to  be  unimpeach¬ 
able.  These  cases  are  noticed  above. 

Their  lordships  are  not  prepared  to  hold  that  a  Crown 
grant,  or  a  warrant,  or  a  certificate  having  the  statutory  effect 
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ol'  tho  (!i'o\vn  f!:raiit.  ffiii  be  inijK'acliccl  oxaopL  ai-  tlic 
‘"203  iiislancc’"  of  Mic  drown,  or  al  any  rale  in  an  action  to 
wliicli  the  t'rown  is  a.  party.  Tlic  ])owor  of  the  Crown  to 
sot  aside  its  own  ji'rant,  or  its  oquivalont,  lias  not  to  bo  oon- 
sidorod  on  tho  pro.sont  oc(‘a.sion,  and  thoir  lorcLships  do  not 
thorol'oro  oxpro.s.s  any  opinion  upon  it. 

It  by  no  moans  follows  that  errors  in  jrrocodurc,  oven  in 
matters  whitdi  in  one  sense  affect  jurisdiction,  need  be  noticed, 
or  ouKht  to  be  noticed,  by  other  persons  whoso  duty  it  is  to  act 
on  orders  brought  (o  them.  It  is  not  thoir  duty  to  attend  to 
sucli  matters;  if  it  wore,  their  action  would  bo  paralyzed. 
What  they  have  lo  look  to  is  the  order;  and  if  that  is  good  on 
the  face  of  it,  it  is  thoir  duty  to  act  upon  it;  and  it  must  bo 
treated  as  a  suflioiont,  foundation  for  wliat  they  do.  Not  onlj' 
are  they  iirotoctod  from  liability  if  the  order  turns  out  to  have 
been  improperly  obtained,  l)Ut,  if  what  tiny  do  under  it  is 
made  conclusive  on  (luestious  of  title,  a  title  which  might  be 
otherwise  impeachable  must  be  treated  as  valid. 

The  cases  of  Malai  v.  yl.v.se/s  Co.,  supra,  Alridyc,  In  re 
(ISOS),"'’ and  Ilnmi  Tikiliki  v.  Assets  Co.,  supra,  were  decided 
and,  in  tlieir  lordships’  opinion,  rightlj^  decided  on  this  principle. 
Having'  regal'd  to  the  Land  Transfer  Acts  and  the  Native  Land 
Acts,  their  lordships  are  of  opinion  th.at  it  was  not  the  duty  of  a 
district  land  registrar  to  ('xamino  into  tho  validity  of  a  Crown 
grant,  nor  to  iiupiire  hoAV  a  Governor’s  ivarrant  had  been 
obtained,  nor  to  inquire  into  the  proceedings  in  the  Native 
Land  C'oui't  culminating  in  an  order  of  freehold  title.  The 
Acts  show  that  these  documents  may  be  assumed  to  have  been 
properly  obtained  and  may  bo  .safely  acted  upon  by  tho  dis¬ 
trict  land  registrars  and  by  other  jrersons  acting  in  good  faith. 

The  difference  between  waint  of  jurisdiction  over  persons 
and  subject  matter  and  wrong  procedure  in  a  court  having 
such  jurisdiction  will  be  found  discussed  in  Pemberton  v.  Hughes 
(1899),"“  where  the  Court  of  Appeal  in  England  had  to  consider 
the  validity  of  a  divorce  in  Elorida  alleged  to  be  coram  non 
judice  and  void  by  reason  of  errors  in  i^rocedure.  The 
*204  Court*  of  Appeal  held  that  such  matters  ought  not  to  be 
regarded  by  a  foreign  tribunal  called  u]oon  to  recognize 
the  Florida  decree. 

It  is  said  that  Gibbs  v.  Messer  (1891)"^  stiows  that  registered 
titles  may  not  be  conclusive  even  in  favor  of  a  bona  fide  regis¬ 
tered  purchaser  from  a  registered  owner.  The  case  no  doubt 
does  show  that  such  a  case  may  occur.  The  case  was  one  of 

=“  15  N.  Z.  L.  R.  361. 

=»  68  L.  J.  Ch.  281;  (1899)  1  Ch.  781. 

60  L.  ,1.  P.  C.  20;  (1891)  A.  C.  248. 
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fraud  and  forgery.  A  traiisfor  from  a  registered  owms’  to  a 
non-existent  person  had  been  fraudulently  procured  aiitl  regis¬ 
tered,  and  a  fictitious  transfer  from  that  fictitious  transferee 
to  a  bona  JIde  mortgagee  was  afterwards  I'egistcrcd.  In  a  suit 
by  the  first  registered  owner  against  the  registrar,  the  regis¬ 
tered  mortgagee,  and  the  perpetrator  of  the  fraud,  the  name  of 
the  first  registered  owner  was  ordered  1o  b((  restored  to  the 
register  by  this  boai'd.  The  Sui)rcme  Court  of  Victoria  had 
held  that  the  true  owner  had  lost  her  property,  but  was  entitled 
to  damages  out  of  the  compensation  fund.  The  appeal  was 
by  tlio  registrar  from  this  decision.  ''I''his  board  held  that  as 
there  was,  in  fact,  neither  any  transferee  from  the  first  regis¬ 
tered  owner,  nor  any  transferor  to  the  registered  mortgagee, 
there  was  nothing  to  deprive  the  first  registered  owner  of  lier 
propei'ty — nothing,  in  fact,  on  which  the  subsequent  registra¬ 
tions  (.'ould  operate;  and  tho.se  registrations  were  accordingly 
ordered  to  be  cancelled.  Lord  Watson,  in  his  observations 
on  the  protection  given  to  honn  Jide  ])urchasers,  points  out 
t  hat  a  bona  Jide  purcliaser  from  a  registered  owner  is  in  a  better 
position  tban  a  first  registered  owner  whose  title  may  be  im¬ 
peached  for  fraud.  But  there  js  nothing  in  his  judgment  in 
favor  of  the  view  that  an  original  I'egistercd  owner  claiming 
thiough  a  real  person  does  not  get  a  good  title  against  every 
one  except  in  the  cases  specially  mentioned  in  the  Act,  fraud 
lieing  one  of  them. 

Then  it  is  contended  that  a  registered  owner  may  hold  as 
trustee  and  Ijc  compelled  to  execute  the  trusts  subject  to  which 
he  holds.  This  is  true;  for,  although  trusts  arc  kept  off  the 
register,  a  i-egistercd  owner  may  not  be  beneficially  entitled 
to  the  lands  registered  in  his  name.  But  if  the  alleged 
cestui  que  trust  is  a  rival  claimant,  who  can  prove  no  trust 
apart*  from  his  own  alleged  ownership,  it  is  plain  that  to  *20.5 
treat  him  as  a  cest  ui  que  trust  is  to  destroy  all  benefit  from 
registration.  Here  the  plaintiffs  set  up  an  adverse  title  and  nothing 
('Ise;  and  to  hold  in  their  favor  that  there  is  any  resulting  orother 
trast  entitling  them  to  the  property  is,  in  their  lordships’  opinion, 
to  do  the  very  thing  which  registration  is  designed  to  prevent. 
Their  lordships  cannot  give  effect  to  the  ingenious  arguments 
addressed  to  them  on  this  point.  Nor  can  they  adopt  the  case 
of  Solicitor  General  v.  Mere  Tini  as  an  authority  which  ought 
to  be  followed  in  these  appeals. 

The  conclusions  thus  arrived  at  really  di.spose  of  all  three 
appeals,  except  so  far  as  they  are  based  on  fraud.  But  before 
dealing  with  the  charges  of  fraud  their  lordships  will  shortly 
allude  to  the  special  grounds  relied  upon  in  the  second  and 
third  appeals. 
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In  Waingaromin  No.  2,  the  liquidators  of  tlic  Gla.sgow 
Bank,  who  claimed  through  Cooper,  were  regi.stered  as  owners 
on  the  provisional  register,  and  in  August,  1882,  they  obtained  a 
certificate  of  title  from  the  district  land  registrar. 

By  an  Imperial  statute  (46  &  4G  Viet.  c.  152,  §§  3  and  4, 
and  2nd  schedule).  The  City  of  Glasgow  Bank  (Liquidalion)  Ad 
1SS2,  all  theassets  of  the  Cdasgow  Bank  were  vested  in  the  Assets 
Company  on  their  obtaining  a  discharge  from  the  liquidators 
for  the  purchase  money  and  on  the  recording  of  such  discharge 
as  mentioned  in  the  Act.  The  purchase  money  was  to  be  paid 
on  or  before  October  1, 1882,  but  it  was  not  in  fact  all  paid  before 
December,  1882,  and  the  statutory  vesting  did  not  take  effect 
until  then.  On  A.ugust  15,  1883,  the  Glasgow  Bank  Act  was 
produced  to  the  district  land  registrar,  and  ho  indorsed  on  the 
liquidators’  certificate  of  title  a  transfer  to  the  Assets  Company 
and  registered  it.  The  Act  vesting  the  assets  in  the  company 
vested  them  (section  4)  “subject  to  the  existing  charges,  debts, 
engagements  and  liabilities  specifically  affecting  the  same 
in  the  hands  of  the  bank  or  the  liquidiitors,”  and  the  court  below 
has  held  that  these  words  had  the  effect  of  overriding  or  control¬ 
ling  the  Land  Transfer  Acts  of  the  colony.  Their  lordships 
*200  are  unable  to  concur  in  this  view.  There  is  nothing  in* 

_  the  Glasgow  Bank  Act  to  show  that  interference  with  the 
Colonial  Land  Acts  was  ever  contemplated,  still  less  that  those 
Acts  were  to  be  overridden.  The  general  vesting  clause,  when  ap¬ 
plied  to  lands  in  the  Colony,  must  be  read  so  as  to  work  in  har¬ 
mony  with  the  Colonial  Acts,  and  in  effect  as  conferring  upon  the 
Assets  Company  the  right  to  procure  themselves  to  be  registered 
according  to  the  laws  of  the  colony;  and  if  that  registration  gave 
them  rights  in  the  colony  beyond  what  they  might  have  without 
it,  there  is  nothing  in  the  Imperial  Act  to  deprive  them  of  those 
rights. 

Then  it  was  ingeniously  argued  that  these  particular  lands 
were  not  bought  from  the  liquidators  on  the  faith  of  their  being 
registered  owners,  and  that  the  Land  Transfer  Acts  did  not 
therefore  apply.  But  although  the  agreement  to  buy  the  assets 
of  the  Glasgow  Bank  in  block  was  not  based  on  the  Colonial 
Land  Transfer  Acts,  the  completion  of  the  purchase  of  these 
particular  lands  was  based  upon  them,  and  nothing  more 
can  be  reasonably  required. 

In  1883  the  Land  Transfer  Acts  in  force  in  the  colony  were 
the  Act  of  1870  and  the  Acts  amending  it.  But  the  reasons  for 
which  registration  under  the  Act  of  1885  confers  a  good  title 
apply  also  to  the  Acts  in  force  in  1883;  and  although  the  liquida¬ 
tors  were  only  themselves  entered  as  owners  on  the  provisional 
register,  a  good  transferable  title  had  been  acquired  by  them. 
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and  the  subsequent  registered  title  of  the  A.ssol.s  Company  can¬ 
not  bo  disturbed. 

Passing  now  to  Rangatira  No.  2,  the  As.sots  Company  rests 
its  title  on  the  fact  that  in  October,  1895,  it  obtained  a  certificate 
of  [rcehold  title  under  The  Land  Tranufer  Act  18SS,  and  is 
registered  as  owner  under  that  Act.  Tlie  title  is  impcaclicd  for 
fraud  and  for  irregularities  in  the  Native  Land  Court,  and 
especially  for  the  invalidity  of  the  memoranda  of  transfer  from 
natives,  on  Avhich  tlio  title  is  founded.  Fraud  is  denied,  and 
will  bo  pa,ssed  over  for  the  present.  Their  lordships  liave  already 
expressed  their  view  of  tlic  conclusivcness  of  tlie  register,  liut 
as  the  objection  to  the  vtdidiiy  of  the  transfers  was  argued  at 
great  length  and  prevailed  in  the  Court  of  Appeal,  their  lord- 
ships  think  it  right  to  express  their  opinion  upon  it.  The 
history  of  the  case  is  complicated.  It  is  fairly  and  correctly 
stated  in  the  appellants'  case,  paragraphs  8  to  12,  and  their 
lordships  do  not  think  it  necessary  to  repeat  it  in  detail. 

The*  important  points  arc  that  in  1875  the  lands  '"207 
in  question  wore  brought  by  the  natives  under 
the  Native  Land  Acts,  Avhen  a  memorial  of  owner¬ 
ship  was  issued  to  them.  Their  title  was  then 

investigated  and  determined.  They  obtained  a  statutory  title, 
and  ceased  to  hold  solely  by  their  old  custom  or  usage.  In 
the  same  year  (1875)  the  natives  granted  a  lease  for  twenty- 
one  years.  Afterwards,  between  1878  and  188.3,  most  of  the 
natives  signed  memoranda  of  transfer  of  all  their  interests  to  the 
then  lessees.  ,  These  memoranda  of  transfer  are  those  now 
impeached.  No  orders  of  freehold  tenure  followed  them. 
But  in  May,  1886,  they  were  produced  to,  and  approved  and 
indorsed  by,  the  trust  commissioner,  and  his  duty  was,  by  the 
Act  of  1881  {Native  Lands  Frauds  Prevention  Act  of  1881,  §§  4, 
6  and  15),  to  protect  the  natives  in  their  dealings  Mth  Europeans 
to  see  that  everything  was  fair,  and  that  the  purchase  money  was 
really  paid.  Without  his  certificate  no  transaction  with  the 
natives  could  be  registered.  No  rent  was  ever  paid  to  the 
vendors  after  this.  In  1886  partition  proceedings  were  pending 
between  the  natives;  and  the  lands  known  as  Rangatira  No.  2. 
were  allotted  to  those  adult  natives  who  had  sold  their  interests 
as  above  mentioned,  and  in  May,  1886,  an  order  was  made  for 
the  issue  of  a  Crown  grant  of  this  block  to  those  sellers.  Other 
blocks  were  allotted  to  the  other  natives,  and  Crown  grants 
were  ordered  to  be  issued  to  them;  and  the  memorial  of  owner¬ 
ship  issued  in  1875  was  then  cancelled.  All  this  was  done' 
before  August,  1886,  when  two  important  Acts  were  passed.  Mr. 
Graham,  who  represented  the  purchasers,  was  a  consenting  party 
to  all  these  proceedings,  which  were  really  taken  not  only  to 
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effect  a  partition  hetwcion  the  natives,  but  also  to  facilitate  the 
completion  of  the  purchaser’s  title. 

These  orders  for  Crown  grants  wore  made,  but  were  retained 
in  the  o/Iicc,  as  the  fees  for  them  were  not  paitl. 

Then  the  Native  Land  Court  Act  1SS6,  and  the  Native  Land 
Administration  Act  1880,  were  jrassed.  The  former  Act,  bj' 
sc'ction  Ilf),  re])caled  The  Native  Land  Act  1873,  but  en- 
*208  acted  that*  incomplcted  procedure  might  bo  com]rleted 
cither  under  the  new  Act  or  under  the  old.  This  Act 
•  was  amended  in  1SS8  find  1889. 

By  The  Native  Land  Administration  Act  1886,  section  24,  fur¬ 
ther  provision  was  made  for  the  protection  of  natives  and  for  the 
completion  of  incomplcted  transactions.  This  Act  did  not 
•come  into  operation  until  .January,  1887.  Nfitivc  Land  Act 
.1888,  §  3. 

The  Assets  Company  did  not  complete  its  title  under 
either  of  those  Acts. 

So  matters  stood  when  The  Native  Land  Court  Act  1894 
was  passed.  At  that  time  the  lease  and  interests  of  the  native 
sellers,  which  had  been  bought  as  above  stated,  had  become 
vested — first  in  the  liriuidfitors  of  the  Glasgow  Bank,  and 
fifterwards  in  the  Assets  Comjiany,  by  virtue  of  the  Imperial 
statute  which  has  been  already  referred  to;  and  in  July,  1895, 
the  comjrany  obtained  the  registration  on  the  provisional 
register  of  the  transfers  from  the  natives  and  its  other  documents 
of  title:  and  in  October  following  obtained,  first,  a  warrant 
from  the  Governor  for  the  issue  of  a  certificate  of  title  to  the 
native  sellers;  and  lastly,  from  the  district  land  registrar,  a 
certificate  of  the  company’s  ownership  under  the  Act  of  1885, 
and  registration  of  the  company  as  owner  accordingly. 

The  contention  of  the  Assets  Company  is  that  the  Act  of 
1894  cured  all  defects  and  enabled  it  to  acquire  a  complete 
title  and  to  procure  itself  to  be  registered  as  owner.  The  con¬ 
tention  on  the  other  side  is  that  the  transfers  had  become  pure 
waste  paper,  and  that  there  was  no  title  to  register. 

It  will  be  convenient  first  to  consider  the  Act  of  1894 
{The  Native  La7id  Court  Act  1894).  It  repealed  The  Native 
Lands  Frauds  Prevention  Act  1881 ,  to  which  reference  has  already'’ 
been  made,  and  also  the  several  Native  Land  Court  Acts  of 
1886,  1888  and  1889. 

The  Act  of  1894  enacts  (section  57)  that  every  instrument 
indorsed  by  a  trust  commissioner  as  approved  in  terms  of  the 
Act  of  1881  is  to  be  deemed  to  have  been  confirmed  by  the  court 
within  the  meaning  of  the  Act  of  1894,  and  no  further  con¬ 
firmation  is  required.  By  section  73  all  land  which  was 
*209  customary*  land  when  the  Act  of  1894  came  into 
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operation  (and  by  section  2  Ilangatira  No.  2  was  such  land)  be¬ 
came  subject  to  The  Land  Transfer  A  cl  1886  (already  rofcrred 
to),  and  every  native  owner  of  such  land,  subject  to  all  equities 
affecting  his  interest  therein  and  to  all  existing  restrictions  on 
alienation  thereof,  is  to  be  deemed  the  proprietor  thereof  under  the 
.said  Act  for  an  estate  in  foe  simple  in  po.sscs.sion.  Further,  by  the 
.same  section  73  any  person  claiming  to  have  acquired  an  interest 
in  any  such  land  by  virtue  of  any  alienation  prior  to  the  coming 
into  operation  of  the  Act  of  1894  may  apply  to  the  court  to 
have  such  alienation  confirmed,  and  upon  confirmation  thereof 
the  claimant  becomes  entitled  to  be  registered  under  the  Act 
of  1885  as  proprietor  of  the  e.state  or  interest  acquired. 

This  latter  part  of  section  73  above  referred  to  cannot 
mean  that  cases  that  fall  within  section  57,  and  which  require 
no  confirmation,  are  to  be  again  confirmed.  The  latter  part 
of  section  73  can  only  apply  to  incomplete  transactions  not 
■  approved  and  certified  by  the  trust  commissioner.  This 
being  the  case,  their  lordships  are  unable  to  see  why  section  57 
docs  not  apply  to  these  memoranda  of  transfers  from  the  natives 
which  the  trust  commissioner  did  approve  and  certify,  and 
their  lordships  can  sec  nothing  substantially  wrong  in  the  pro¬ 
cedure  which  resulted  in  the  registration  of  the  company. 

To  treat  the  memoranda  of  transfer  as  waste  paper  appears 
to  their  lordships  to  go  a  great  deal  too  far.  They  were  not 
valid  as  transfers,  but  they  were  the  first  step  for  obtaining 
such  transfers,  and  entitled  the  parties  to  take  the  necessary 
proceedings  for  completing  them. 

The  repeal  of  the  Act  of  1873  led  to  difficulties  which  do 
not  appear  to  have  been  removed  by  subsequent  legislation 
prior  to  1894.  This  is  apparent  from  Poaka  v.  Ward,  already 
referred  to.  The  Act  of  1894  was  apparently  passed  to  remedy 
them. 

The  true  effect  of  the  Act  of  1894,  §§  57  and  73,  was,  in 
their  lordships’  opinion,  to  entitle  all  the  selling  natives  to 
their  shares  in  the  lands  sold,  but  subject  to  all  equities  affect¬ 
ing  the  same.  These  equities  included  the  right  of  the 
Assets*  Company  to  have  the  transfers  which  had  been  *210 
approved  by  the  trust  commissioner  carried  out  and 
completed.  There  may  have  been  irregularities  in  the  procedure 
adopted;  but  their  lordships  are  of  opinion  that  the  Act  of  1894 
put  matters  right,  and  that  there  was  nothing  wrong  in 
substance,  nothing  to  affect  the  -validity  of  the  final  certificate 
and  registration  of  the  company  as  owner. 

Passing  now  to.  the  question  of  fraud,  their  lordships  are 
unable  to  agree  with  the  Court  of  Appeal.  Sections  46, 119, 129 
and  130  of  The  Land  Transfer  Act  1870,  and  the  corresponding 
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sections  of  the  Act  of  1885— namely,  sections  55,  50,  189 
and  190 — appear  to  tlieir  lordships  to  show  that  by  fraud  in 
these  Acts  is  meant  actual  fraud — that  is,  dishonesty  of  some 
sort;  not  what  is  called  constructive  or  equitable  fraud — an 
unfortunate  expression  and  one  very  apt  to  mislead,  but  often 
used,  for  want  of  a  better  term,  to  denote  transactions  having 
consequences  in  equity  similar  to  those  which  flow  from  fraud. 
Further,  it  appears  to  their  lordships  that  the  fraud,  which 
must  be  proved  in  order  to  invalidate  the  title  of  a  registered 
purchaser  for  value,  whether  he  buys  from  a  prior  registered 
owner  or  from  a  person  claiming  under  a  title  certified  under 
the  Native  Land  Acts,  must  be  brought  home  to  the  penson 
whose  registered  title  is  impeached  or  to  his  agents.  Fraud 
by  persons  from  whom  he  claims  does  not  affect  him  unless 
knowledge  of  it  is  brought  home  to  him  or  his  agents.  The 
mere  fact  that  he  might  have  found  out  fraud  if  he  had  been 
more  vigilant  and  had  made  further  inquiries  which  he  omitted 
to  make  does  not  of  it.self  prove  fraud  on  his  part.  But  if  it  be 
shown  that  his  suspicions  were  aroused,  and  that  he  abstained 
from  making  inquiries  for  fear  of  learning  the  truth,  the  case 
is  very  different,  and  fraud  may  be  properly  ascribed  to  him. 
A  person  who  presents  for  registration  a  document  which  is 
forged,  or  has  been  fraudulently  or  improperly  obtained,  is 
not  guilty  of  fraud  if  he  honestly  believes  it  to  be  a  genuine 
document  which  can  be  propcrl}'^  acted  upon. 

In  dealing  with  colonial  titles  depending  on  the  system 
of  registration  which  they  have  adopted,  it  is  most  important 
that  the  foregoing  principles  should  be  borne  in  mind,  for 
*211  if  they*  are  lost  sight  of  that  system  will  be  rendered 
unworkable.  Their  lordships  are  keenly  alive  to  the 
necessity  of  vigilance  to  protect  natives  against  unfair  and  oppres¬ 
sive  dealings  on  the  part  of  Europeans;  but  on  the  other  hand 
it  is  equally  important  not  to  disturb  registered  titles  of  hona 
fide  purchasers,  especially  when  accompanied  by  long  possession 
and  large  outlays. 

It  was  urged  by  counsel  that  the  decision  of  this  board  in 
Gihhs  V.  Messer  shows  that  it  is  not  in  all  cases  essential  to 
bring  fraud  home  to  the  registered  owner.  This  is  true,  but  the 
case  is  not  really  in  point.  As  already  explained  in  Gihhs  v. 
Messer  two  hona  fide  purchasers  were  on  the  register,  and  the 
case  turned  on  the  non-existence  of  any  real  person  to  accept  a 
transfer  and  get  registered  himself,  and  then  to  make  a  transfer 
to  someone  else.  Moreover,  forgery  is  more  than  fraud,  and 
gives  rise  to  considerations  peculiar  to  itself. 

In  the  first  appeal,  Waingaromia  No.  3,  the  fraud  charged 
is  fraud  by  the  Assets  Company  in  obtaining  a  warrant  from  the 
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Governor  nncl  a  certificate  of  title  from  the  district  land 
registrar.  ■ 

In  the  second  appeal,  Waingaromia  No.  2,  various  frauds 
on  t  he  natives  arc  charged  against  Cooper  and  the  liquidators  of 
the  Glasgow  Bank,  who  purchased  from  him.  There  is  no 
definite  charge  of  fraud  by  the  Assets  Company.  The 
only  charge  against  the  company  is  that  the  company  obtained 
from  the  di.strict  land  registrar  an  indor.semcnt  of  the  transfer 
from  the  liquid.ators  to  the  company,  and  that  the  obtaining  of 
that  indorsement  was  fraudulent  and  void  as  against  plaintilTs. 

In  the  third  appeal,  Rangatira  No.  2,  the  fraud  charged 
is,  again,  that  frauds  were  committed  by  other  people  and  that 
the  obtaining  and  retaining  by  the  company  of  a  certificate  of 
title  from  the  district  land  registrar  was  fraudulent  and  void  as 
against  the  plaintiffs. 

The  evidence  of  fraud  by  the  company  entirely  breaks 
down.  The  evidence  shows  that  in  all  these  cases  the  agents  of 
the  Assets  Company  in  the  colony  took  to  the  registrar 
and  got*  him  to  register  certain  documents  which,  accord-  *212 
ing  to  their  purport  and  effect,  entitled,  and  which  they 
believe  did  in  fact  entitle,  the  company  to  be  registered  as 
owners.  There  is  no  evidence  whatever  of  any  fraudulent  state¬ 
ment  made  by  the  company’s  agents  to  the  registrar  nor  of 
.any  briljcry,  corruption,  or  dishonesty  in  the  matter. 

Their  lordships  cannot  help  thinking  that  the  equitable 
doctrines  of  constructive  fraud  have  weighed  too  much  with  the 
Court  of  Appeal  and  have  induced  it  to  impute  fraud  to  the 
Assets  Company  although  no  dishonesty  by  the  company  or  its 
agents,  or  by  the  liquidators  of  the  City  of  Glasgow  Bank,  was 
really  established.  Nor  is  there  any  proof  whatever  that  the 
liquidators  or  the  Assets  Company  dishonestly  refrained  from 
making  inquiries  which  an  honest  purchaser  would  have  made. 

The  conclusions  thus  arrived  at  dispose  of  all  these  appeals. 
Their  lordships  do  not  therefore  think  it  necessary  to  give  any 
opinion  on  several  other  defences  to  these  actions  which  were 
raised  in  the  Court  of  Appeal  and  relied  upon  by  counsel  for  the 
appellants  in  their  arguments  before  this  board.  Their  lord- 
ships  refer  to  the  defences  based  on  the  defective  title  in  the 
plaintiffs,  the  abscnceof  other  parties,  the  Statute  of  Limitations, 
the  effect  of  long  possession  and  large  outlays  on  the  lands  sought 
to  be  recovered,  and  the  effect  of  decisions  in  former  unsuccessful 
actions  by  natives  suing  on  behalf  of  themselves  and  others. 
Their  lorddiips  base  their  judgment  on  the  conclusivencss  of  the 
registered  title  in  the  absence  of  fraud. 

In  upholding  the  title  of  the  appellants  on  this  broad 
ground  it  is  satisfactory  to  find  that  their  lordships  are  not 
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disturbing,  but  uplioiding,  the  views  wliich  had  been  until 
recently  taken  and  acted  upon  in  the  colony  for  jmany  years  in 
actions  brouglit  against  hona  fide  purchasers  on  tlie  register. 
The' same  view  lias  been  taken  in  South  Australia,  as  is  sliown  by 
Bonnin  v.  Andrews  (ISTS).'’® 

The  conclusion  of  tlie  whole  matter  is  that  their  lordships 
will  humbly  advise  his  Majesty  to  allow  these  appeals 
*213  and  to  *revorso  the  judgments  appealed  from,  with 
costs,  and  to  enter  judgment  in  each  action  for  the  de¬ 
fendants,  the  Assets  Company,  with  costs,  and  the  costs  of  each 
appeal  must  be  borne  by  the  respondents  thereto. 

Solicitors — A.  E.  Baker,  for  appellants;  Baker  and Nairne, 
for  respondents. 
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excepted  from  certificate  of  title . 428,  484,  a 

District  registrar. 

See,  also,  ‘‘Registrar.” 

action  against,  not  abated  by  vacancy  or  change  in  office .  4 

notice  of .  4 

appointment  of .  4 

attendance  on  subpa-na,  etc .  4 

carries  out  Registry  Act .  4 

caveat  by . 4 

certified  copies  by  .  4 

correction  of  error,  fraud,  etc.,  by .  4 

deputies  of .  4 

interpretation  of .  4 

manner  of  making  corrections .  4 

notice,  to  approve  manner  of  service  of .  4 

not  liable  for  bona  fide  act .  4 

not  to  accept  fee .  4 

not  to  act  as  conveyancer,  etc . 4 

oath  of . 4 

petition  from . 4 

plan,  may  have  made .  4: 

may  require  owner  to  file  before  dealing .  4: 

powers  and  duties  of .  4 

production  of  book  from  other  office .  4 

qualifications  of .  4' 

security  given  by . . . .  4i 

summons,  to  give  evidence .  4 

to  produce  instrument,  etc .  4 

takes  evidence  of  priority  of  instrument  over  judgment . 41 

Duplicate  certificate  of  title, 

See,  also,  ‘‘Certificate  of  Title.” 

bar  to  action  for  recovery  of  land . 511,  5! 

delivery,  to  new  owner  after  transfer . 486,  5( 

to  owner  on  land  being  brought  under  Act . 483,  5( 
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Duplicate  certificate  of  title,  continued 

delivery  up  to  registrar  on  transfer . 

demand  to  return . 

form  of . 

entry  to  be  made  on  unless  dispensed  with . 
evidence  in  specific  performance  act, ion  — 

interpretation  of . 

lost  or  destroyed,  proceedings  m  case  of .  .  . 

memorandum  of  registration  on . 

conclusive  evidence . . 

production  dispensed  with  in  Alberta  . 

in  Saskatchewan . 

provided  for . 

retained,  where  land  leased . 

wliere  land  mortgaged . 

returned  on  partial  cancellation . 

summons  to  deliver  up . . . 

upon  first  certificate  of  title . 


. 4S6,  5G7 

. 419,  516,  595 

. 548,  632 

427,  475,  557 

. 524,  605 

. 466,  553 

. 421,  530,  599 

. 431,  477,  558 

. 431,  477,  558 

.  557 

. 475 

.427,  483,  480,  563 

.  489 

444,  493,  577 

. 520,  567 

.  419 

. 483,  563 


Easement, 

created  by  transfer . 

excepted  from  certificate  of  title . 

indorsement  on  certificate  of  title. . . . . 

public,  excepted  from  certificate  of  title . 

statutory,  c.xceptcd  from  certificate  of  title . 

Ejectment, 

action  for.  Sec  “Recovery  of  Land.” 

Error, 

correction  of,  by  registrar . 

judge  may  correct . 

manner  of  correction . 

Estoppel, 

operation  of  transfer  by . 

Evidence, 

by  affidavit . 

cancelled  instrument  as . 

certified  copies  as . . 

cross-examination  on  affidavit . 

Execution,  affidavit  of . 

See  “Affidavits”  and  “Attestation  of  Instruments.” 

form  of . 

Execution  register, 

provided  for . 

Executions, 

binding  effect  of . 

book  of . 

excepted  from  certificate  of  title . 

e.xpiration  of . 

filing  of . 

operation  of . . 

satisfaction  or  withdrawal  of . 


Executor,  _  , 

application  for  transmission  by. .  • 

application  to  remove . 

certificate  of  title  to,  rights  under. 

title  of . 

transfer  to  himself . 

transmission  of  mortgage  to . 


. 502,  578 

. 503,  580 

. . .  .427,  503,  579 
.444,  502,  579,  580 

.  431 

. 502,  579 
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Expropriation, 

I'ixlil  of,  oxrc'pti'd  from  ccrtificiUo  of  title;. , 
Fee  book, 

to  bo  kept . 

Fee  tail, 

uboli.slio(i . 

Fees, 

c.'ourt  limy  fix . 

Fiiinp, 

intorprotiilion  of . 

Form, 

inforprctiition  of . 

Former  Acts  and  registrations  continued . 

Forms, 

n  I  torn  lion  of,  by  order  in  coiinoii . 

embodied  in  Act . 

viirintioms  in . 


niieoi.'i  (Kimings . 

correol.ion  l)y  registrar,  in  case  of . 

knowledge  is  not . 

recovery  of  land  in  case  of . 

vitintr.s  conciusivcncss  of  certificate  of  title . 

General  register, 

certificate,  form  of . 

to  be  furnished . 

provided  for . 

Grant, 

lo  ble  a  s  r  1  e  fund  not  liable . 

fees  on  registration  of . 

interpretation  of . 

issue  of  certificate  of  title  on . 

when  registered . 

Guardian, 

of  infant,  powers  of . 

Highway, 

public,  excepted  from  certificate  of  title . 

Hudson’s  Bay  Company, 

affidavit  concerning  lands,  form  of . 

bringing  land  granted  prior  to  1S86  under  Act  .  . . 

issue  of  certificate  of  title  to . 

Implied  covenants, 

construed  as  several,  not  joint . 

in  leases . 

in  mortgage,  to  repair . 

in  transfers,  etc . 

may  be  negatived . 

pleading . 

to  execute  further  necessary  instruments . 

to  indemnify  against  mortgage . 

Incumbrance, 

Sr.e,  alttn,  “Mortgage.” 

form  of . 

interpretation  of . 

Incumbrance", 

interpretation  of . 


.'128,  dS'l,  C06 


.  107 

. ddl),  fi2S,  010 

. .100,  552 

.  407 

•109,  520,  010,  011 

. 407,  528,  010 

.  407 

.  400 


,4.31,  .521,  005 
.419,  .510,  595 
.4.34,  521,  005 
.4,30,  .511,  .590 
.428,  524,  505 


033  - 
550 
470 


. 519,  .598 

. 477,  5,59 

.400,  407,  553 

. 477,  .559 

. 470,  558 

.450,  521,  004 


.428,  484,  ,505 


.532,  610 


. '. .  .477,  559 

. 454,  523,  604 

. 135,  490,  571 

. 500,  577 

4.33,  483,  504,  567 
454,  523,  603 
454,  523,  603 

. 483,  564 

. 433,  483,  567 


.459,  5.33,  621 
.405,  466,  552 

,  405,  466,  552 


JNDIOX  'I’O  S'l'ATU'J’ES 


I  ncumbrnncer, 

iiitorprut-aUon  of . 405,  400,  562 

Indorsed, 

intoi'prc'tntion  of . 400,  407,  653 

Indorsement, 

intei'])retiilion  of . 407,  553 

Infant, 

bi'inniiiK  Intul  of,  under  system .  414 

Himrdimi  of,  irmy  take  step . 450,  521,  004 

Inquiry, 

practice  on . 526,  008 

inspector  of  land  titles  offices  (Alberta), 


upi)ointracnt  and  duties  of .  554 

not  liable  for  bona  fide  act .  007 

oath  and  security  of .  556 

Instrument, 

description  in,  need  not  except  land .  420 

interpretation  of . 405,  400,  552 

not  rcKistcrable  to  defeat  plan  regulations .  001 

operation,  against  bona^dc  transferee  on  registration  ...  .432,  484,  .500 

only  against  maker  before  registration . 483,  504 

operative  on  registration . . 431,  485,  558,  504 

priority  according  to  time  of  registration . 431,  486,  558 

rejection  wliere  unfit  for  registration . 432,  474,  500 

stamped  by  registrar . 474,  550 

substantial  conformity  with  sclicdules  required  for  registration ....  432 

unregistered,  confers  right  to  registration .  434 

wlien  clccmca  registered . . .  427,  470,  558 


Irregularity,  Technical, 

cured . 

Irrigation  Act, 

rights  acquired  under,  excepted  from  certificate  of  title 
Joint  owners, 

indorsement  of  certificate . 

Judge, 

amendment  of  plans  by . 

appeal  from  order  of,  on  petition . 

enforcement  of  orders  of . 

inquiry  before,  practice  on . 

interpretation  of . 

order  of,  prohibiting  dealings  . 

power  of,  to  cancel,  correct,  etc . 

reference  to  court  ca  6anc,  by . 

registrar  to  examine  order  of . 

summons  to  appe.ar  or  give  evidence  by . 

warrant  to  apprehend  by . 

Judgment, 

excepted  from  certificate  of  title . 

lien  in  new  district  ceases  in  two  years . 

priority  to,  granted  tb  instrument . 

registration  of  certificate  of . 

Land, 

interpretation  of . 

Land  titles  district, 

boundaries  of,  in  Alberta  . 

in  Saskatchewan  . 


.454,  528,  GOG 

.  484 

. 522,  G05 

. 489,  GOO 

445,  527,  GOO 

. 527,  GIO 

. 525,  608 

.405,  467,  553 

.  527 

.420,  517,  596 

. 528,  610 

.  420 

. 445 

.420.  516,  596 

.  428 

.  410 

.  433 

.  432 

.404,  465,  551 
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Land  titles  district  continuBil 

erection  find  iiltonition  of . ‘107,  471,  554 

instrinnent  not  to  eontiiin  liind  in  more  tlian  one .  432 

Lease, 

iipifliciition  by  tenant  to  bring  under  Act .  559 

certificate  of,  form  of .  541 

certificate  of  registration  of .  490 

form  of . 458,  538,  (117 

iiTiplicd  covenants  in . 435,  490,  571 

interpretation  of .  405 

mortgagee  to  consent . 490,  571 

not  e.xcceding  tlircc  years,  excepted  from  certificate  of  title . 

428,  484,  505 

provided  for . 434,  489,  571 

re-entry  on  default . 435,  491,  572 

right  to  purcliase  in . 490,  571 

sliort  forms  in . 491,  539,  572,  018 

surrender  of . 491,  572 

form  of . . . 541,  019 

Limitation, 

words  of,  abolished . 431,  485 

Lis  pendens, 

certificate  of,  excepted  from  certificate  of  title .  428 

duplicate  not  required  produced  for  registration .  475 

in  case  of  mortgage  proceedings .  443 

Lunatic, 

committee  of,  powers  of . 450,  521,  004 

guardian  of . 450,  521,  004 

interpretation  of . 400,  552 

Manitoba, 

Rent  Properly  Act .  403 

Married  woman, 

entireties  abolished .  408 

husband  and  wife  may  mutually  transfer .  408 

new  certificate  of  title  on  marriage . 408,  583 

Master  of  titles, 

appeal  from .  527 

deals  with  applications  for  bringing  land  under  Act .  482 

duties  of .  472 

enforcement  of  order  of .  527 

not  liable  for  6<mo^dc  act  .  473 

not  to  act  as  conveyancer,  etc .  473 

petition  to .  515 

qualification  of .  472 

summons  by .  525 

Mechanics’  lien, 

e.xceptcd  from  certificate  of  title .  428 

Memorandum, 

interpretation  of . 400,  552 

Misdescription, 

assurance  fund  not  liable  for,  except  in  certain  cases . 519,  598 

correction  of,  by- registrar . 419,  510,  595 

damages  in  case  of .  451,  512,  591 

recovery  of  land  in  case  of . _ . 430,  511,  591 

renders  certificate  of  title  inconclusive . 430,  524,  505 

Mortgage, 

acceleration  clause  in,  relief  from . 443,  497 
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Mortgage,  conlinual 

by  lioiiicatcadur  forbidden . 

ccrtiliciito  of  clmi'ge  for . 

fonn  of . 

cei'tilieatc  of  satisfaction  by  judge . 

disclini'gc  of . 

foi'in  of . 

distraint  under . 

filed . 

form  of  adidavit  with . 

filing  during  aiiplication  to  liring  under  now  syster 

foroclosiiro,  under . 

after  abortive  sale . 

form  of . ■ . 

lias  clTcct  as  security  i)ut  not  transfer . 

implied  covenant  in,  to  execute  further  necessary  i 

to  indemnify  against  m  transfer . 

interpretation  of . ■ . 

notice  of  intention  to  exorcise  rights  under . 

of  mortgage^ . . . 

on  first  certificate,  assignment  of . 

payment  whore  mortgagor  out  of  province . 

possession  under . 

proeeedings  in  court  under . 

recovery  of  land  under . 

retention  of  duplicate  certificate  m  case  of . 

short  forms  of  covenant  in . 

title  of  executor  to . 

transfer  of . 

form  of . 

rights  arising  on . 

transmission  to  executor . 

Mortgage  of  mortgage . 

rights  arising  on . 

Mortgagee, 

entry  into  possession  by . 

executes  instrument  to  jirotcct  sale  under  inortgi: 

first,  has  rights  of  holder  of  legal  estate . 

special  rights  of  entry  and  distress  of . 

hail  insurance  by . 

interpretation  of . 

proceedings  in  supreme  court  by . 

rigid  s  when  land  brought  under  new  system  ... 
sale  by . 


.dOS,  674 


. 497,  676 

. 4157,  497,  674 

. 638,  010 

.  438 

. 492,  673 

. 634,  021 

1 . 435,  492 

. 438,  493,  674 

. 441,  496 

I'lS,  533,  020 

. 430,  493,  674 

istrumcnt.  .483,  504 
41!,  483,  607 
40'>,  405,  552 

. 439,  494 

. 430,  499 

.  430 

. 443,  498,  575 

. 438,  494 

. 493,  574 

.  438 

. 444,  493,  577 

.500,  535,  677,  023 

. 503,  580 

. 430,  499,  570 

. 459,  543,  022 

. 437,  499,  577 

. 502,  579 

. 430,  499 

. 437,  499 

. 440 

le . 440,  495 

. 439 


.405,  400,  552 

.  493 

.  413 

. 440,  494 


Mortgagor, 

implied  covenant  to  execute  further  necc.ssary  instruments. .  .483,  504 

implied  covenant  to  repair  by . 500,  577 

interpretation  of . 405,  460,  552 

may  require  transfer  to  third  party  instead  of  discharge .  497 

relief  from  acceleration  clause . 443,  497 


New  districts, 

transfer  of  records  to . 

New  system, 

all  land  in  any  one  instrument  to  be  under. 

interpretation . 

“subj'ect  to  the,”  interpretation  of . 

“under  the,”  interpretation  of  . 


407 

432 

406 

406 

406 


INDEX  TO  STATUT12S 


762 


Notice, 

unless  fraudulent,  does  not  alfeet  dealini' . 

Notices, 

of  action  against  registrar . •, . 

of  application  for  foreclosure,  service  of . 

omission  to  give  not  to  affect  parties . 

service  of . 

as  directed  by  distrjet  registrar . 

on  agent  within  jurisdiction . 

on  person  deceased  over  one  year . 

to  be  published  in  Manitoba  Gazelle . 

Occupier, 

distress  by  mortgagee  on . ; . 

Offices, 

land  titles,  establishment  of . 

hours  of . 

Old  system, 

instrument  registered  under  new  system . 

interpretation  of . 

Owner, 

interpretation  of . 

must  lend  name  to  beneficiary . 

Party  wall  agreement, 

rights  under,  run  with  land . 

.  Patent, 

interpretation  of . 

ten  years  old  or  over  on  investigation  of  title . 

Penalties . 

Person  of  unsound  mind, 

bringing  land  of,  under  new  system . 

committee  of,  may  take  steps  . 

interpretation  of . 

Personal  representative, 

See  “Executor.” 

Petition, 

from  registrar’s  ruling . 

Plans, 

amendment  of . . 

by  owner  subdividing  land . 

by  railroail  corporations . 

correction  of  plan  by  public  works  department . 

dedication  of  streets  by . 

defect  in,  correction  of  by  registrar . 

for  opening  street,  etc.,  under  The  Municipal  Act  . . . . 

ineumbrancee  must  sign . 

instruments  may  not  defeat  regulations  regarding. ,  . . 

may  be  required  by  district  registrar . 

not  binding  unless  sales  under. . 

of  Dominion  government  lands  exempted  from  rules . . 

of  drain  or  water  right . 

of  road,  before  issue  of  certificate . 

unfler  Public  Works  Act . 

of  subdivision,  requirements  as  to . 

registration  required  before  sale  of  land  under . 

required,  prior  to  agreement  of  sale . 

where  location  uncertain . 

requirements  of  department  of  public  works . 


406 

417 


450 


. 414 

.450,  521,  004 
405,  400,  552 


445,  515,  594 

. 480,  600 

. 487 

. 424,  569 

.  479 

.  423 

.  424 

.  425 

.  601 

.  601 

.425,  486,  568 

. 489,  600 

. 426 

.  478 

. 479 

. 478 

477,  488,  601 

. 423,  568 

.  601 

. 426 

.  601 
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Plans,  continued 

rules  as  to . 

subsequent  subdivisions  on . 

surveyor’s  certificutc,  form  of . 

surveys  for . 

to  1)0  signed  by  owner . 

under  aj)ocial  Acts . 

verification  of  by  officer  of  land  titles  ollico. 

vest  streets,  etc.,  in  Crown . 

Possession, 

interpretation  of . 

Power  of  attorney, 

autliorized . 

authorizing  bringing  land  under  new  system 

book  of  record  of . .  . . 

form  of . 

in  case  of  death . 

ordinary  form  accepted . 

revocation  of . 

form  of . 

specific . 

Proceedings, 

abatement  of . 


‘122,  4Stl,  488,  608 

. 487 

403,  fill),  032,  034 

.  420 

423,  180,  488,  000 

. 487 

.  423 

.  488 


Receiving  book, 

to  be  kept . 

Recover  of  land, 

action  for,  cases  of . 

References, 

by  registrar . 

form  of . 

Register, 

interpretation  of . 

to  be  kept . 

Registrar, 

See,  also,  “  District  Registrar.” 

abstracts  by . . . 

appointment  and  qualification  of . 

calling  in  duplicate  certificate,  incorrect  instrument, 

certified  copies  by . 

corrections  by . 

deputy  and  assistants . 

examination  of  instruments  by . 

forwards  copies  to  district  registrar . 

interpretation  of . 

may  require  evidence  as  to  age . 

not  liable  for  bona  fide  act . 

not  to  act  as  conveyancer,  etc . 

oath  of  office . 

petition  'rom . 

reference  by . 

rejection  of  instruments  by . • 

security  of . 

Registrar  general, 

appointment  of . 

deputy  of . 

may  correct  plan . ' . 


. 409,  474 

.429,  511,  690 

. 515,  694 

. 648,  631 

.406,  466,  552 
. 476,  558 


. 474,  556 

. 472,  554 

s . 516,  595 

. 474,  656 

.  595 

. 472,  555 

. 474,  566 

. 413 

.403,  486,  553 

. 529,  608 

. 473,  607 

. 473,  557 

. 408,  655 

.445,  515,  594 

. 515,  .594 

. 474,  566 

.  o5!> 

. 408 

. 408 

. 424 


764 


Registrar  general,  mnlinnrd 

may  require  eerlifieation  of  plan . 

qualifieation  of . 

Registration, 

.  nfliclavitH  of  execution,  identity  and  age. 
caveat  against.  5ce“  Caveat.” 

conteul.s  of  memorandum  of . 

embodiment  of  instrument  in  regi.ster  oii. . 

t  1  t  f  st  ent . 

indorsement  on  duplicate  cerlifieate  upon. 

in  new  di.striets  carried  on  in  old . 

interpretation  of . 

irregularity  in  cured . 

operation  of  instrument  on . 

against  bona  jido  t  ransfei'ce  on . 

'  order  of . 

priority  according  to  time  of . 

;  proof  of . 

rejection  of  iicstrumcnt  presented  for . 

valid  after  deatli  of  maker  of  instrument . . 


423 


.  432 

. 477,  658 

.  431, 

.  431 

. 431,  477,  558 

.  471 

. 400,  562 

. 464,  528,  000 

.431,  483,  480,  5.58,  604 

. 432,  484,  500 

.  431 

. 431,  485,  558 

. 431,  477,  558 


Reservations, 

in  Crown  grant,  excepted  from  certificate  of  title . 428,  484  ,  505 

Right  of  way, 

excepted  from  certificate  of  title . 428 

public,  excepted  from  certificate  of  title- . 484,  505 

statutory,  excepted  from  certificate  of  title .  505 

Road  allowance, 

abandonment  of .  500 

closing  by  notification .  479 

transfer  of .  479 

under  Public  Works  Acl .  002 

Rules  and  regulations, 

of  Lieutenant  Governor  in  Council . 529,  000 

Sale  for  taxes, 

caveat  under . .507,  583 

confirmation  of  transfer . 507,  583 

form  of  transfer . 545,  028 

time  of  registration  of  transfer . 507,  583 

Sale  under  power, 

advertisement  of  private  sale . 442,  490 

distribution  of  proceeds . 441,  495 

in  mortgage . 440,  494 

without  notice .  44O 

l)urcliaser’s  rights  on  sale . 440,  495 

transfer  to  purchaser,  rights  under . 441,  495 

Saskatchewan, 

.Land  Titles  Acl .  465 


Seal, 

_  of  registrar . 409,  473,  550 

Sheriff, 

confirmation  of  sale  by . .500,  .582 

Short  covenants, 

■■  in  lease . 539,  618 

in  mortgage . 535,  023 


INDEX  TO  STATUTES 


766 


Streets, 

closinif  of . 

vested  in  Crown  by  registriitiou  of  pla 
Subdivision  plans, 

regulations  ns  to . 

Summons, 

by  district  registrar . 

by  judge  on  request  of  registrar . 

by  registrar,  form  of . 

enforcement  of . 

form  of . . 

power  of  judge  or  master  to  issue . 

refusal  to  comply  with . 


. -188,  001 

.  419 

.420,  610,  696 

.  464 

.  421 

.  421 

. 525,  008 


Tariffs, 

establishment  of . 

Taxes, 

unpaid,  excepted  from  certificate  of  title . 

Tax  sale  purchaser, 

may  not  direct  issue  of  title  to  third  person . 

Tax  sales, 

■  applications  to  bring  land  under  now  system  under .... 

value  of  land  under  $200 . 

where  land  already  under  new  system . 

Territories, 

interpretation  of . 

Transfer, 

delivery  up  of  duplicate  certificate  to  permit  registration 

executor  to  himself . 

form  of . 

implied  covenant  in . 

interpretation  of . 

of  joint  interests  among  themselves . 

of  land  under  decree  of  court,  form  ol . 

of  lease,  mortgage  or  incumbrance,  form  ol . 

under  decree  of  court,  form  of . 

under  process  of  law . 

of  part  of  mortgage,  form  of . 

operation  by  estoppel . 

provided  for . 

under  power  of  sale  m  mortgage . 

under  process  of  law' . 

form  of . 

time  for  registration  ol . 

under  tax  sale . 

form  of . 

w'ords  of  limitation  not  required . 

Transferee, 

interpretation  of . 

Transferor, 

interpretation  of . 

Transmission, 

application  for . 

by  executor . 

interpretation  of . 

on  death . 


.  410,  517,  597 


.428,  484,  565 


457,  542,  617 

. 433,  483 

. 465,  551 

.  431 


. 545,  629 

459,  543,  622 

. 545,  629 

. 546,  628 

. 543,  622 

. 431,  485 

130,  486,  566 

. 440,  441 

. 506,  682 

. 544,  627 

. 506,  583 

. 507,  682 

. 545,  628 

. 431,  485 


.  .465,  551 
.  .465,  551 


.  444 

. 502,  578 

406,  467,  553 
. 502,  578 
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Trustee, 

npplicntion  to  romove . COH,  flSO 

Trusts, 

assurmific  fund  not  liable  for  breach  of . 452,  518,  698 

for  church  recognized .  434 

not  recognized . 431,  485,  500 

Valuator, 

interpretation  of .  405 
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NoTE.--(rO  i)Iacc(l  after  a  page  number  indicates  reference  to  n  foot  note. 
Absolute  fee^ 

registration  of,  in  British  Columbia .  26 

Abstract  of  title, 

vendor  not  recpiired  to  produce  same  on  a  sale .  160 

Acceleration, 

defeated  by  statute .  347 

Action  for  damages, 

against  whom  brought .  211 

Address  for  service, 

omission  of,  in  caveat  fatal .  78 

Adjoining  owners, 

unregistered,  rights  of  inter  sc .  182 

Adverse  possession, 

for  full  statutory  period  before  recognition .  66 

gives  right  to  new  certificate .  144 

"merely”  in  section  75,  Manitoba .  145 

nature  of  possessiori  required .  146 

old  doctrine  of  abolished . 56, 146 

person  in  should  oppose  other  application  for  first  certificate ....  56 

rights  of,  against  first  certificate .  142 

against  registered  owner .  143 

rights  under,  excepted  on  first  certificate  of  title  in  British 

Columbia .  55 

in  Manitoba .  55 

in  Ontario . 56 

rights  under,  in  other  jurisdictions .  56 

runs  from  date  of  existing  certificate .  145 

Advertising, 

in  sale  under  power .  330 

AfiSdavit, 

defective,  invalidates  caveat .  78 

Affidavit  of  execution, 

party  to  instrument  disqualified .  113 

solicitor  of  the  grantee,  by .  114 

sworn  before  whom .  114 

technical  irregularities  in . 115,  189, 190 

where  requisite .  Ill 

Affidavit  of  value, 

registrar  to  bo  satisfied  with .  206 

Agreement  for  sale. 

See  “Contract  of  Sale.” 

Agreement  to  give  mortgage, 

equitable  mortgage .  275 

not  permissible  as  special  covenant  in  incumbrances .  286 

Allodial  ownership, 

corresponding  to  ownership  of  personal  property .  229 

757 
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Application  for  tranamission, 

with  triuiMfor  iiiulci'  t)o\v(n'  of  wilo . 

Application  to  bring  land  under  system, 

iigont  of  owiici'  ill  Alboi’tii  mid  Doiiiiiiioii,  liv . 

Htioeilli!  iiutlioi'ity  goiici'iillv  i'(>(|iiii'(’(l . 

iiiiioiiiit  of  Imid  ill . 

dciiliiiL'M  with  Imul  pniiding . 

dii'oiitioiiH  to  (.'oiivcy  to  otiior  iiiirt.v  in . 

(liHi)ofliil  of  (lodiiinciitH  fill'd  upon . 

full  diaeloHiirc  in . 

ineaning  of  "posHiwHion”  ni . . 

title  required  to  be  shown . 

what  iiinst  iiecoinpiinv . 

who  may  make . 

Assignment  for  general  benefit  of  creditors, 

absolute  ownership  of  assignee . . . . 

jndorscnient  of  exeeiitions  on  transmissions  under . . . 
inoperative  against  subse(|uentl.y  aeqnired  properly, 

priorities  against  execution  creditors . 

priority  over  unregistered  inslriiment,  no . 

proceedings  on . 

Assigns, 

seizure  of  goods  of,  by  mortgagee . 

Assurance  fund, 

absent  in  certain  Acts . 

action  against,  limitation  of . 

payment  of  claims  without . 

pleadings  in . 

amounts  collected  under . 

established  in  Hritish  Columbia  in  ISOS . 

liability  of . 

direct . 

for  damages  uncollcclablo . 

for  improper  new  duplicate  without  negligence .  . . 
for  registration  of  court  order  without  jtirisdicl  ion 

jn  Manitoba . 

in  Saskatchewan,  Alberta  and  the  Territories.  .  .  . 

instruments  executed  by  eor[inrations . 

primary  and  secondary . 

relieved  by  negligence  of  pnriv  . 

where  none  for  damngr.s . 

nature  of . 

protection  of,  limit  to . 

on  bringing  land  under  svstem . 

sources  of . 

Attachment,  order  of, 

excepted  from  certificate  of  title  in  Manitoba . 

Attestation  of  instruments, 

corporation,  by . 

party  thereto,  by . 

requirement  of . 

Attorney  General’s  Department, 

controls  administration  of  systems . 

Attornment, 

clause  creates  tenancy  by  estoppel  only . 

distress  under . 

in  mortgage . 
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Australlu, 

(loc.iHiuiiN  in,  i‘(!(!(iKni»s(!(l  In  Ciiniula . 07(n) 

Boneflciarios, 

i'i({lil,H  of,  nuiuiiHt  pci'Honitl  roiimscntiiUvo. . . . .  240 

Bills  of  Sales  Act,  English, 

ii'n'giilm'iUi'M  In  rogistmlion  iindcr .  100 

"Binds,” 

tnannlng  of .  208 

Books, 

cnvciU.  hook .  44 

(lay  hook .  43 

(lci)OHit  hook .  40 

I'no  hook .  44 

gciH'mlly .  43 

Kii'al  regiHl.cr .  40 

index .  40 

pow(M'  of  al.toi'iuiy  hook .  40 

traiwl  01' journal .  44 

Bringing  land  under  the  system, 

ndvcrso  possij.ssor,  rights  of  preserved .  60 

should  oppose  aiiplieation  of  paiier  title  holder .  50 

application  for.  iS'cc  ‘  Ajiplieation  to  Bring  Land  Under  System.” 

assuranee  fund  to  he  protected  on . 00,  85 

complicated  titles  outside  ol  Maiuloha .  80 

consideration  of  e.xlra, neons  evidence .  86 

definition  of .  01 

easement .  03 

estates  less  than  foe  simple .  02 

fee  simple .  04 

interests  wliicli  may  ho  lirouglit  under .  03 

leaseliolds .  04 

not  otherwise  registerahle  interest . 04,  74 

once  under,  always  under .  02 

posses'-ion,  on  cvidonec  of .  00 

jurisdiction  in  ca.ses  of .  07 

prior  to  first  certificate,  land  not  under .  GO 

registrar,  duties  of  as  to  examining  title .  74 

rent  charge . . 63 

rights  of  third  parties  in  tlicir  absence  guarded .  75 

simple  cases,  granting  of  certificates  in .  74 

undivided  interests .  64 

unpatented  land .  63 

British  Columbia, 

approach  of  legislation  to  true  Torrens  system .  20 

indefeasible  and  absolute  fees  in .  25 

introduction  of  Torrens  system  into .  24 

Caveat, 

Sec,  also,  “Caveat  against  Bringing  Land  Under  System.” 

address  for  service  in .  374 

against  bringing  land  under  system.  See  “Caveat  Against  Bring¬ 
ing  Land  Under  System.” 

agent,  authority  of  to  file . .  375 

general  rule  determining .  376 

by  ccsliii  que  trust .  365 

by 'registrar.  See  “Caveats  by  Registrar.” 

cessation  of .  376 

cestuis  que  trustent  should  file .  178 
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Cttvoat,  continued 

cliilmiiiK  iiiidcr  cxocution, . . . 

cffocl  of.  A'cfl  "Effoot  of  Ciiveiil.” 

oxcopk'd  from  cortiUcalo  of  Utlo  in  Mmiltoba . 

form  and  contontM  of . 

Kroiirida  for  (.’oniimiin^, . . . . . . . 

indiroaf  molliod  of  rogmlralion . . . 

inJunalioM,  ofl'ool  of  us. . . . 

irroKUlaritics  In,  dilToront  rule  from  oUicr  cases. . , , 
justifies  court  iji'occcdinKS  to  distribute  surplus, . 
lapse  of.  <.SVf!  ‘'Lapse  of  Caveat.” 

as  nl)amlonment  of  claim . 

nature  of  claim  to  bo  stated . 

omission  in . 

partial  conlimmneo  of . 

parties  to  proceeding  under . 

petition  under,  (iilTerinn  from  caveat,  dismissed  , . 

priorities  of . 

litirpose  of . 

remistration  merely  does  not  validate . 

ri^Iit  to  file  prior  to  patent . 

second,  williout  pcrmi.ssion  ineffectual . 

summons  under,  not  a  trial . 

merits  heard  on . 

technical  objections  not  fatal . 

under  adverse  possession . 

under  elajm  by  creditor  under  13  Eliz . 

unde  r  claim  to  proceeds  of  sale . 

under  deposit  of  title  deeds  . 

under  lien  note,  forbidden . 

under  morlungo  before  recommendation  for  patent 

under  option . 

under  restrictive  covenants . 

under  t.ax  transfer . 

validating  section  not  aiiplicablc  to . 

who  may  file . 

withdrawal  of . 

written  instrument  only  ground  for  in  .Saskatchcwi 

Caveat  against  bringing  land  under  system, 

Sea,  also,  “Caveat.” 

absence  of,  not  proof  of  title . 

disposal  of,  as  lapsed . 

duration  of . 

generally . . 

lapse  of,  may  be  waived  by  caveatco . 

on  withdrawal  of  application . 

neglect  to  file,  relieves  assurance  fund . 

proceedings  after  disposal  of . 

second  caveat  after  dismissal  of  petition . 

special  necessity  of,  in  Manitoba . 

statutory  effect  of,  as  injunction . 

strict  compliance  with  statute  in . 

when  filed . 

who  may  file . 

Caveat  by  registrar, 

judge’s  order  in  place  of  in  Saskatchewan . . . . 

not  filed  quia  limel . 

termination  of . 

where  filed . 


GENERAL  INDEX 


701 


Caveat)  second, 

A'cfl  "Second  Caveat." 

Caveator, 

lien  of , ,  ■  _ . . . 

may  ol)tnin  injtincUon . . . 

must  sliow  cliain  from  registered  owner . 

nature  and  j)artieulars  of  claim  required . 

rigliis  in  distribution  of  surplus  proceeds  of  sale. . . 
served  vvitli  notice  of  exorcising  power  of  sale, . , , , 

si;  nature  by  agent . 

Certificate  of  title, 

ncctirney  of  description  of  land  in . 

back  of,  indorsement  of  incumbrances  on . 

indorsemcnis  on  in  Manitoba . 

conelusivencHs  of,  absolute  except  in  case  of  fraud 

.  exceptions  to . 

in  favor  of  bnnafidc  purchaser . 

in  favor  of  all  persons . 

deposit  of,  ns  equitable  mortgage . 

duplicate.  See  "Duplicate  Ccrtificnto  of  Title." 

finality  of . 

first,  proceedings  under  mortgages  on . 

pcnernlly . 

mdofscmcnis  on  each,  equivalent  to  certificate. . . 

initials  may  bo  rejected  in . 

limitation  of  estate  in . 

literal  moaning  of, . 

owner,  address  bf  in . 

full  name  of  in . 

not  enabled  to  defeat  his  own  contracts . 

rights  arising  after  date  of . 

rights  not  included  in . 

Coleridge,  L.  C.  J., 

comments  on  Torrens  system . 


Company, 

See  “Incorporated  Company." 

Conditions  of  sale, 

depreciatory . 

prior  incumbrances  in . 

under  power . 

Consolidation, 

of  mortgages . 

Contract  of  sale, 

damages  where  land  under  system . 

enforceable  under  system . 139,  178, 

equitable  interests  in  land  under  system  established  by . 

129,  136,  178, 

exceptions  and  reservations  under  Acts  not  implied  in . 

executory,  effect  of  notice  of  equity  on . •.••••; . 

payment  under,  notwithstanding  subsequent  registration . 

priority  to  execution  or  judgment . 179, 

unenforceable  for  a  time  in  South  Australia . 

vendor,  duty  of  as  to  registration . 

not  required  to  produce  abstract . 

Conveyancing  practice, 

as  regards  land  under  system . 

duty  of  vendor  on  registration . . 
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Conveyancing  practice,  amlinwul 

prodiioUon  of  (ibafnict .  150 

rosurvntions  anti  cxcoptionn .  152 

Corporations, 

Sec  '‘Intiorporalotl  Company." 

Costs, 

againHt  Crown .  SO 

soiairlty  for,  in  iiotidon  proccctlingR .  82 

.  8.2 


.  .287,  348 


Courts, 

jurisdiction  in  forctdosuro  aHstimt’d  by . 

jurisdiction  of . 

statutory  itri'scrvation  of . 

to  rnojrcn  statutory  forcclosurt' . 

mortgage  procccilings  througli . 

oporato  by  order  on  owner  m  Australia . 

rogi.strar  not  necessary  parl.y  to  proceedings  m  Canada .  , 

Covenants, 

action  on,  always  in  supreme  courl . 

cxtinguislicd  by  foreclosure . 

implied,  are  assignable . 

for  iiayment  cause  mcrgi'r . 

in  foreclosure  order . 

jn  mortgage . 

in  transfer .  _ . 

in  mortgage,  action  on .  314 

Covenants  for  title, 

transfer,  none  imiilied  in .  230 

Creditors’  Relief  Act, 

'■J'orrens  Acts  .subject  to .  140 

Crown, 

bound  by  limitations  of  system .  0!) 

Damages, 

See,  also,  “Action  for  Damages.” 

action  against  assurance  fund . 221,  225 

bar  of  other  remedies  as  ground  for .  222 

(iefencesto .  212,  221,  220 

limitation  of .  219 

actual,  rofiuircd  to  recover  from  assurance  fund . 218,  227 

effect  of  system  on  common  law  rule .  150 

measure  of  value  of  land  in  action  for  .  218,  21!) 

Day  book, 

common  to  all  juri.sdictions .  43 

in  Manitoba .  44 

only  instruments  fit  for  registration  to  be  entered  in .  44 

time  of  entry  in,  fixes  priority .  44 

Decrees  or  orders, 

court  will  not  make  roving  decree .  53,  .54 

excepted  from  certificate  of  title .  51 

Deed, 

distinct  from  transfer .  230 

effect  of  transfer  as .  234 

possession  of,  required  under  old  systems .  7 

Default, 

length  of,  required  for  sale  proceedings .  325 

Deposit  of  certificate  of  title, 

as  equitable  mortgage . . . 275 

statutory  equitable  mortgage  in  Ontario .  275- 
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Deposit  of  title  deeds, 

as  oqultaljlo  inorlgago  under  system . . . . . . 

ereates  interest  in  land . 

Deprivation  of  land, 

by  dual  grants  or  cortifiealos . 

by  iiiisdeseription . 

contrasted  with  disfiosition  of  land . 

diitc  of, . . 

distingui.sbcd  fi'oin  loss  or  damage . 

moaning  of,  restricted . 

mortgaging  i.s,  pro  kinlo, , . 

recovery  in  cas(!  of  fraud . 

Description, 

accuracy  of,  required  in  ccrtiilcato  of  title . 

in  instrument . . . 

in  instrument  must  show  all  exceptions . 

Directions  for  sale, 

alloration  of . 

registrar’s  discretion  on . 

time  for  giving . 

Disability, 

transfer  by  person  under,  liabilty  of  assurance  fund . . 
Discharge  of  mortgage, 

assignment  in  place  of . . 

by  judge’s  certificate . . . . 

mortgagor  absent  from  province . 

requisites  of . 

Discretion, 

of  registrar  on  sale . 

Distress, 

contractual  right  extended  beyond  mortgagor’s  goods , 

limited  to  goods  of  mortgagor  or  assigns . 

indciicndcntly  of  courts . 

right  of  mortgagee . 

under  attornment  clause . 

Distribution  of  proceeds, 

caveator’s  rights . 

Creditors’  Relief  Act  applies  to . 

doubts  arising  on . 

mortgagee  may  require  strict  proof  in . 

mortgages  intervening  between  executions . 

nothing  to  execution  creditor  where  land  exempt . 

of  sale  under  mortgage . 

release  by  claimants . 

stayed  to  lot  in  caveator . 

District  registrar, 

See  “Registrar.” 

Dominion  Lands  Act, 

mortgage  by  homesteader  prohibited  by . 

Duplicate  certificate  of  title, 

custody  of . 

distinguished  from  certificate . 

holder  required  to  deliver  up . 

loss  of,  and  issue  of  new . 

production  of,  dispensed  with . 

may  determine  priority . 

required . 
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Duplicate  certificate  of  title,  continued 

reason  for . 

registrar  cannot  demand,  to  assist  registration .  1 

riglit  of  correction  on  impounded .  £ 

Hubstitiito  for  title  deeds .  58, 

variation  of,  from  certificato  of  title .  59, 

when  ceases  to  bo  sucli . . 

Duress, 

actual  fraud  by .  1 

Easement, 

acquired  under  Irrigation  Act  excepted  from  cortifiente  in  Sas¬ 
katchewan  . 

acquired  under  statute  oxcoplod  from  certificate  m  Alberta’.  .... 

created  by  use  of  transfer  form .  2 

distinguished  from  natural  rights . 

in  gross,  not  existent  in  law . 

over  unregistered  land  cannot  be  brought  under  system . 

public,  excepted  from  certificate  of  title . 

unity  of  ownership  extinguishes . 

Effect  of  caveat, 

as  notice . 591,  3 

ns  registration  .  3 

‘‘bettering”  or  ‘‘increasing”  interest,  prevents .  3 

claim  not  admitted  by  taking  subject  to .  3 

evidence  of  lack  of  bona  fidcs .  4 

generally . ■ .  4 

in  Canada  and  Australia  compared .  3 

injunction  not  as .  3 

none  as  between  partie.s .  3 

omission  to  searcli  for,  is  negligence .  3 

on  equities,  equal  and  unequal .  3 

‘‘subject  to  the  claim  of  the  caveator” .  3 

Ejectment, 

recovery  of  land  under  Act  is .  11 

English  legislation. 

Acts  of  1875  ineffective . 

summary  of  Acts  and  reports . 

Equitable  estates, 

abolition  of,  under  system .  1! 

cause  of  complexity  in  titles . 

conferred  by  unregistered  instruments .  II 

equitable  rights,  distinguished  from . 131,  11 

in  registered  land . 135-1: 

necessary  under  system .  i: 

not  identical  with  “unregistered”  interests .  i; 

personal  right  only  under  the  system .  11 

registered  estates,  distinguished  from . 123,  i; 

under  Statute  of  Uses . 

Equitable  interest, 

See  “Equitable  Estates.” 

not  bound  by  execution .  2( 

Equitable  mortgage, 

agreement  to  give  mortgage .  2'! 

compared  with  incumbrance .  3^ 

deposit  of  certificate  of  title .  21 

documents  of  title .  27 

foreclosure  under .  3( 
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Equitable  mortgage,  continued 

generally . 

transfer  absolute  in  form . 

right  to  sell  under . 

Equitable  mortgagee, 

registered  transferee  may  be . 

Equitable  priority, 

registrar  cannot  determine . 

except  in  certain  cases  in  Manitoba . 

Equitable  relief, 

right  of  courts  to  grant . 

Equities, 

prevail  against  registered  interest  only  where  fraud 
Equity, 

principles  of,  in  Torrens  system . 

Error, 

correction  of,  by  registrar . 

Escheat, 

effect  of,  on  registered  estate . 

Estates  in  land, 

estate  for  life . 

in  fee  simple . 


abolished . 

limit  ation  of,  in  certificate  of  title . 

none  in  registered  land  except  on  registration . 

origin  in  feudal  system . 

Examiner  of  titles, 

provided  in  British  Columbia . 

in  Manitoba . 

Exceptions  and  reservations. 

See  “Reservations  and  Exceptions.” 

Execution, 

binds  registered  interests  only . 

confirmation  of  sheriff’s  sale  under . 

contract  takes  priority  to . . . 

costs  of  withdravMil  or  satisfaction  of . 

discrepancy  in  names  in . 

distribution  on  sale  under^  pro  rata . 

wlicre  incumbrances  intervene . 

excepted  from  certificate  of  title . 

"filing”  distinguished  from  "registering” . 

indorsed  cn  certificate  of  title  notwithstanding  exception 

renewal,  satisfaction  or  withdrawal  of . . 

sale  under . 

time  for  presentation  of  transfer . 

transfer,  unregistered,  takes  priority  to . 

writ  of . 

filing  of,  as  a  seizure . 

lien  of . 


1C4,  lOf) 
....  340 


.125,  120 


.37 


Execution  creditor, 

cannot  share  in  proceeds  after  mortgage  sale . 

under  expired  wTit . 

has  not  priority  over  unregistered  dealing . 

rights  of,  in  distribution  where  mortgages  intervene. 
Executors  and  administrators, 

See  “Personal  Representative.” 
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Exemptions, 

clftim  for,  against  assignee  for  benefit  of  ereditors . 

Expropriation, 

statutory  right  of,  excepted  from  certificate  of  title .  ,  . 
Fee  book, 

in  Manitoba . 

Fees  of  solicitors, 

dependent  in  England  on  folios . 

Feudal  system, 

foundation  of  English  land  law . 

seisin  under,  displaced . 

transfer  under . 

Filing, 

distinct  from  registration . 

included  in  registration  in  Manitoba . 

meaning  of . 

Forced  sale, 

price  not  conclusive  evidence  of  value . 

Foreclosure, 

action  on  the  covenant  after . 

final  order  of,  effect  of . 

generally . 

inappropriate  word  under  Torrens  system . 

in  Manitoba,  originally  none . 

jurisdiction  of  courts  in . 

^  assumed . 

notice  of  application . 

reopening,  court  and  statutory . 

court  order  of . 

right  to . 

subsequent  to  abortive  sale  under  power . 

application  for . 

requisites  to . 

under  provisions  of  the  Act . 

of  mortgages  indorsed  on  first  certificate . 

Forgery, 

acceptance  of  forged  instrument  viewed  as  negligence . 

fraud  flistinct  from . 

may  pass  good  title  to  third  person . 

to  unregistered  grantee . 

rights  under . 

Forms, 

compliance  with,  necessity  of . 

instrument  combining  two,  not  registerahlc . 

purpose  of . 

Fraud, 

agent’s,  is  fraud  of  principal . 

cases  of . 

distinct  from  forgery . 

duress  as . 

ground  for  damages  for  deprivation . 

hearsay  notice  not  ground  of . 

in  equity  not  necessarily  fraud  under  system . 

invalidity  of  court  order  not  ground  of . 

irregularities,  notice  of,  not  necessarily . 

knowledge  of  improper  act  as . 

knowledge  of  law  not  presumed . 
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Fraud,  continued 

iiiciins  aciutil  moral  fraud . 

iiiuHt  bo  brought  home  to  regiaturod  owiiur  . 

notice  and  fraud . ^ . 

recovery  of  land  by  pei'son  dojn'ivcd  by . 

registrar’s  duty  on  notice  of . 

rofying  on  nccidontal  betterment  is . 

solo  ground  of  cciuitairle  claim  against  r(!gislere(.l  owner 

taking  bona  fide  on  a  forgery  is  not  . 

undue  influence  as . 

voluntary  and  fraudulent  transfers  identical  in  elTect... 
General  law, 

riglits  preserved  under  system . 

General  statement  of  law, 

governed  by  facts  of  each  ease . 

Guaranteed  titles, 

in  United  States,  compared  with  Torrens  titles . 

Guardian, 

may  make  application  to  bring  land  under  system . 

Hail  insurance, 

by  mortgagee . 

Highways,  public, 

excepted  from  certificate  of  title . 

Holmested,  George  S. 

address  on  Torrens  system . 

WTites  on  Torrens  system,  1870  . . 

Homestead, 

mortgage  of,  prohibited . 

Implied  covenants, 

See  “Covenants.” 

Incorporated  company, 

assumption  tliat  seal  properly  affixed . 

dealings  by,  assurance  fund  protected  in  8askaicliowaii , 

duty  of  person  taking  from . 

execution  of  instruments  by . 

verification  of  execution . 

seal  of . 

Incumbrance, 

analogy  to  equitable  mortgage . 

cannot  include  agreement  to  give  mortgage . 

differences  from  mortgage . 

remedies  under . 

sale  and  foreclosure  proceedings  under . 

use  of . 

Indefeasible  fee, 

registration  of,  in  British  Columbia . 

Infant, 

transfer  by,  liability  of  assurance  fund . 

Injunction, 

caveator  may  obtain . 

Inspector  of  land  titles  offices, 

powers  and  duties  of,  in  Albert  a . 

in  Northwest  Territories . 

Instrument, 

delivery  up  for  correction . 

examination  of,  for  registration . 

fitness  of,  for  registration . 

description  in,  to  show  all  exceptions . 


20 

18 

281 


..  112 
..  217 
..  216 
04,  95 
,  .  Ill 
..  112 

.  .  350 
..  286 


349 

350 


349 


216 

390 

36 

36 


200 

92 


103 


,109,  110 


GENERAL  INDEX 


7C8 


Instnimenti  continued 

cmbodiniunt  of  unregiatcrablo  instrument  invalidates . 

identity  of  parties  in . 

must  be  capable  of  registration  against  ail  property  therein . . . 

of  dual  nature  not  rcgisterablo . 

to  bo  coniploto  in  view  of  future  registrations .  110, 

variance  from  forms  in . 

may  be  referred  to  as  evidence  after  registration . 

memorandum  of  incumbrances  in,  necessity  ior . 

old  system,  rcgisterablo  in  Manitoba . 

should  drop  out  after  registration . 

special  clauses  in,  effect  of  registration  on . 

valiiiity  of,  duty  of  registrar  as  to . 

Interests  in  land, 

include  equitable  interests . i 

Irregularities, 

adiiiavits  of  execution,  in . 

caveat,  in . 

cured  by  statute . 

petitions  in  Manitoba,  in . 

registration,  in,  eiTect  of . 

technical . 

Irrigation  Act, 

right  of  way  or  easement  under,  protected  in  Saskatchewan . 

Issue, 

confined  strictly  to  question  to  be  tried . 

determines  nothing  but  question  tried . 

directed  on  petition . 

plaintiff  in . 

security  for  costs  on . 


189 

57 


83 


Judge  of  superior  courts, 

acting  as  persono  desipnata,  limitation  of  powers  of. 

appeals  to . 

appeals  to  Supreme  Court  of  Canada  from . 

cannot  hear  new  evidence  on  appeal . 

correction  of  errors  by . 

docs  not  extend  to  local  master . 

duties  on  applications  to  bring  under  new  system . 
limitation  of  powers  of,  on  caveat  applications .  .  .  . 

meaning  of . 

order  of,  in  place  of  caveat  by  registrar . 

powers  of,  in  an  action . 

technical  rule.s,  not  strictly  bound  by . 

Judgment, 

Sec,  also,  “Execution.” 

binds  equitable  interests  in  Manitoba . 

defeated  by  prior  unregistered  transfer . 

excepted  in  Manitoba  from  certificate  of  tit  le . 

lien  of . . 

registrar  may  decide  priorities . 

sale  under . 

Lapse  of  caveat, 

by  effiuxion  of  time . 

summons . 

claim  not  supported  by  case  made  . 

evidence  of  abandonment  of  claim . 

non-compliance  with  Act  fatal . 
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Lapse  of  caveat,  continued 

notice  by  person  interested . . 

_  not  rccof'nii’.od  in  Manitoba . 

notice  by  registrar  terminating . 

not  continued  after  tliirty  days . . 

Burnnions  continuing . 

where  rights  of  tliird  parties  involved . 

wlio  may  rcc|uirc  service. . . 

technical  objections  to  continuing . 

Lapse  of  time, 

terminating  caveat . 

Land, 

interpretation  of . 

Lease  and  release, 

common  form  of  conveyance . 

Leases, 

by  mortgagee  under  Acts . 

form  of . 

not  exceeding  three  years  excejHed  from  certificate  of  title 

not  required  under  seal . 

option  by  executor  in . 

option  of  purchasing . 

by  executor . 

right  of  mortgagee  to  make . 

in  Saskatchewan . 

statutory  covenants  in  unregistered . 

taking  possession  under . 

termination  of . 

unregistered,  give  right  of  action . 

Legal  estate, 

distinguished  from  registered  estate . 

in  first  mortgagee  in  Manitoba  . 

under  Statute  of  Uses . 

Letters  of  administration, 

ns  evidence  of  intestacy . 

Lien, 

none  on  land  under  unregistered  mortgage . 

Lien  note, 

caveat  under,  prohibited . 

Limitation, 

technical  words  abolished . 

words  of,  dispensed  with . 

Limitation  of  actions, 

against  assurance  fund  in  Manitoba . 

in  Saskatchewan,  Alberta  and  the  Territories . 

Lis  pendens, 

doctrine  of . 

excepted  from  certificate  of  title  in  Manitoba . 

right  to  file  under  Land  Titles  Act  1894  . 

Local  improvement  rates, 

excepted  from  certificate  of  title  in  Manitoba . 

incumbrance  in  Ontario . 

Lunatic, 

dealings  with  estate  of . 

service  of  notice  on . 

'Manitoba, 

■  inauguration  of  Torrens  system  in . . ; . 


.299-301 
. . .  4,  5 
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Mason,  J.  Herbert, 

■  ndclroHs  on  Torrens  system  by . 

second  address  on  Torrens  system  by . 

Master  of  titles. 

appeal  to  tiio  Supreme  Court  of  Canada  from,  eventual. , . 

constituted  appellate  tribunal  . . . . . 

duties  of,  in  cases  of  applications  to  bring  under  system.. . . 

powers  and  duties  of,  in  Saskatchewan . 

Mechanics’  lien, 

Act  read  subject  to  Torrens  Acta . 

excepted  from  certifientc  of  title  in  Manitoba . 

priority  of,  none  outside  of  Manitoba . 

valid  on  increased  value  against  mortgagee  . 

Memorandum  of  registration, 

evidence  that  instrument  completely  registered . 

except  in  case  of  land  in  more  than  one  district . 

Merger, 

of  mortgage  on  transfer. . . . . . . ' . . 

registrar  cannot  receive  evidence  of  intention  to  determine. 
Minor, 

service  of  notice  on . 

Misdescription, 

deprivation  of  land  by . 

in  ease  of  bona  fide  transferee . 

liability  of  assurance  fund  for . 

meaning  of . 

recove2-y  of  land  in  case  of . 

Mortgage, 

acceleration  clause  in . 

action  on  the  covenant . 

agreements  to  give . 

by  homesteader  prohibited . 

clog  on  redemption . 

consolidation . 

discharge  of.  See  “Discharge  of  Mortgage.” 
equitable.  Sec  “Equitable  RIortgage.” 

continues  to  e.xist . 

foreclosure  of,  reopening  statutory . 

in  Saskatchewan,  Alberta  and  tlic  Territories . 

under  the  Act . 

form  of,  statutory  requirements . 

further  advances  under . 

grant  in,  invalidates . 

implied  covenants  in . 

to  repair  in . 

implied  covenant  of  transferee  to  assume . 

legal,  term  obsolete  under  system .  . 

of  mortgage.  See  “Mortgage  of  Mortgage.” 

payment  to  mortgagee  notwithstanding  assignment . 

re-demise  to  mortgagor  under  first  mortgage  in  Manitoba  . , 

rights  by  implication  in . 

rights  under,  arc  statutory  only . 

sale  under  the  Act  under . 

short  forms  in . ' . 

statutory  and  non-statutory . 

statutory,  compared  with  mortgage  under  general  law . 

tacking . 


...  10 
...  14 

...  43 
...  35 
.  .7(1,  86 
...  35 

140, 141 
. . .  56 
...  66 
...  141 

...  110 
...  no 

...  237 
. . .  .238 

...  323 

...  196 
...  198 
...  220 
...  197 
...  220 

...  347 
...  314 
...  275 
...  281 
...  184 
...  347 
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Mortgage,  continued 

tcclinical  objncliona  cleared  in  Manitoba . 

transfer  absoiuto  in  form  as . 

riglit  of  court  to  dcolnro . 

under  system,  treated  as  under  general  law . 

Mortgage  of  mortgage, 

form  of . 

rights  conferred  by . 

Mortgagee, 

distribution  of  surplus  by,  proof  of  elaims  in . 

duty  of,  on  exercising  power  of  sale . 

exorcise  of  all  rights  tlirough  courts  only  . 

express  trustee  of  surplus  proceeds  of  sale . 

first,  in  Manitoba,  special  position  of . 

treated  as  holding  legal  estate . 

from  personal  representative . 

has  rights  prescribed  by  statute  only . 

insurance  against  hail  by . 

remedies  of . 

responsible  for  identity  of  mortgagor  . 

right  in  Saskatchewan  to  make  leases . 

to  take  possession . 

right  to  bid . 

to  distrain . 

td'nmke  lenses . 

to  sell,  nature  of . 

to  take  possession . 

rights  of,  by  impiication . 

on  own  motion . 

under  system  and  general  law  compared . 

Mortgagor, 

loses  right  of  redemption  upon  sale . 

Negligence, 

of  registrar,  assurance  fund  liable  without  any . 

omission  to  file  caveat  as . 

to  search  as . . 

where  defence  to  action  against  assurance  fund . 

Notice, 

bar  to  action  against  assurance  fund  in  Manitoba... . 
fraud  in  equity  not  necessarily  fraud  under  system. . 

of  application  for  foreclosure . 

of  irregularities,  not  necessarily  cause  of  fraud . 

personal  service  of,  unless  otherwise  specified . 

postpones  rights  of  party  receiving . 

registration  not,  to  all  the  world . 

when  fraud . 

Notice  of  action, 

in  case  of  action  against  assurance  fund  in  Manitoba, 
in  Saskatchewan,  Alberta  and  the  Territories . . . 
Notice  of  exercising  power  of  sale, 

contents  of . 

filing  of . 

form  of . 

parties  to  be  served . 

assigns  to  be  served . 

caveator  to  be  served . 

covenantor  need  not  be  served . 
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Notice  of  exorcising  power  of  sale,  cnnlinurd 

tnortgttgor  wlio  Ims  sold  iiuod  not  bo  sorvod . 

HUbHoquont  inuuinln'iinocoH  to  bo  sorvod . 

sorvioo  of... ....  i .  I . . . , . 

sliortoning  of  period  of  defiiult  required . 

signuturo  of,  i)y  party  or  solicitor . . . 

subslitulioiud  sorvioo  of . . . 

Nova  Scotia  Land  Titles  Act, 

cnnotnient  of... . . 

l)08so8S()ry,  qualified  and  absolute  titles  under . 

reoogiution  of  trUMts  in . 

Occupier, 

meaning  of . 

Old  system, 

instruments  under,  wlien  rcgistcrablc  under  now  system . , . 
Ontario, 

land  titles  system,  based  on  English  Act . 

possessory,  qualified  and  absolute  titles  under . 

registry  systems  m . 

Option, 

right  of  executor  to  give . 

Order  of  court, 

not  to  bo  questioned  by  registrar . 

except  in  Manitoba . 

original  under  seal  required . . 

registrar  liable  if  no  prma  facie  jurisdiction . 

Owner, 

AVc,  aho,  ‘‘Registered  Owner.” 

absolute,  distinguished  from  owner  of  estate . 

unregistered  owners  strangers  to  one  another . 

Parties, 

effect  of  registration  on  instruments  between . 

Party  wall  agreement, 

mutual  transfer  of  casement . 

Patents, 

_  where  sent . 

Payment  into  court, 

of  surplus  proceeds  of  mortgage  sale . 

Personal  representative, 

approval  of  sales  by,  in  Manitoba . 

ns  regards  registered  dealings . 

dealings  subject  to  general  law  in  Manitoba . 

description  as  such  more  than  mere  addition . 

duty  toward  beneficiaries . 

may  transfer  to  himself . 

removal  of . 

right  of,  to  mortgage . 

transmission  of  property  to . 

Petition, 

admissibility  of  new  evidence  on . 

allegation  in,  that  caveat  not  disposed  of  as  lapsed  . 

allegations  in . 

appeal  in . 

claim  in,  must  agree  with  caveat . 

commission  to  examine  witness  on . • . 

filing  of  affidavits  on . 

less  strict  compliance  with  statute  required  than  in  caveat . 


.100, 


82, 


181 


79 
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Petition,  continued 

new  triiil . . . . 

praotleo  on,  foliowH  inlcrnloiulor  procuetlinyiM . 

procoodings  on  lioiu'inK  of . 

production  of  docutnents  on . 

second  ciivcut  on  dismissiil  of . 

second,  where  allowed . 

aeourily  for  costs  on . 

to  judgos  in  jurisdictions  otlicr  than  Saskatchewan 

to  muster  of  titles  in  Saskatchewan . . 

Plaintiff, 

who  shoiild  1)0  on  issue . 

proceedings  under  caveat . 

Possession, 

action  for,  under  mortgage . 

mortgagee  taking  under  Acts . 

title  by.  See  "Title  by  l’ossc.ssion.’' 
under  mortgage.  tSce  “Mortgagee.” 


83,  84 
..  82 
. .  80 
82, 

82 

to,  40 
, .  36 

,80-82 
..  386 


i^ossessory  tiue, 

analogous  to  entry  on  provisional  register  in  New  Zealand .  CO 

distinguished  from  title  by  possession . ; .  00 

meaning  under  Ontario  Act .  27 

Power  of  attorney, 

insuincient,  clTect  of  rogistratinn  under .  187 

liability  of  party  taking  under  to  search . . . . . .  .  210 

person  holding,  may  apply  to  bring  land  under  system  in  Manitoba  71 

re()uisitos  of .  402 

special,  suspends  dealings .  402,  403 

Power  of  sale, 

Sec,  aleo,  "Sale  under  Power." 

contractun!,  not  ciTcctivc  ns  s))ccial  covenant . 280,  292 

not  conferred  by  section  108,  Manitoba .  301 

under  mortgage  by  way  of  transfer .  278 

Practice  of  conveyancers, 

as  guide  to  examination  of  title  under  Act .  05 

Principal  and  agent, 

fraud  of  principal  is  fraud  of  agent .  109 

Private  sale, 

after  abortive  sale  under  mortgage .  343 

Proceedings,  legal, 

meaning  of,  under  system  .  353 

Purchaser, 

at  sale  under  power,  rights  of . .  332 

where  proceedings  defective . 334,  335 

bona  fide,  from  holder  through  fraud .  196 

claiming  under  unregistered  instrument  protected,  unless  fraudu¬ 
lent . ,••••■, . 

protected,  .after  registration  only .  175 

from  inception  of  contract . 178,  177 

Qualifications, 

on  first  certificate  of  title .  69 

Qualified  titles, 

meaning  of,  in  Ontario .  27 

Receiver, 

appointment  of,  under  mortgage .  316 

Recovery  of  land, 

remedies  for .  1"4 
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Rectification  of  roglstor, 

ftfltlonfor .  201 

Redemption, 

on  tiix  transfer . 255 

Reforonco, 

informiil,  to  registrar  general  in  Manitoba .  40 

new  evkluncc  not  adiiiissiblo  on . 40 

to  judge  ns  nmimi  desiynala  in  provinces  other  than  Manitoba  39,  40 
to  iimster  of  titles  in  Suskatclicwan . . . 35 


Registered  estate, 

defeated  by  ijosscssion  for  statutory  period . 

definition  of . ^ . 

distinguislied  from  legal  and  equitable  estates . 

effect  of  csclieat  upon . . . . 

permanency  of . 

Registered  owner, 

certificate  of  title,  full  name  and  description  of  owner  required  in . . 

correction  of  name  of  owner  in . 

post  office  address  of  owner  and  mortgagee  in . 

grounds  of  proceedings  against . 

qualifications  of  title  of . 


Registrar, 

action  for  rectification  of  register,  not  party  to .  201 

assurance  fund,  liability  of,  for  errors  of .  37 

may  render  liable  witliout  negligence .  222 

correction  of  manifest  error .  199 

determines  prima  facie  validity  of  instruments .  39 

priority  over  judgment  in  Manitoba .  38 

discretion  of,  on  sale .  320 

duplicate  certificate  of  title,  cannot  demand  to  permit  registration  110 

duties  of,  as  regards  outside  information . 75,  100,  101 

as  to  validity  of  corporate  instruments . 94,  95 

as  to  validity  of  special  covenants . 185,  186 

in  examining  title  on  first  application .  74 

on  applications  to  bring  complicated  titles  under  system .  76 

duty  of,  as  regards  dealings  of  a  personal  representative . 253 

in  Manitoba .  253 

in  Saskatchewan,  Alberta  and  the  Territories .  254 

equitable  rights,  cannot  determine  but  with  three  exceptions . 

97,  100,  137 

examination  of  instruments  by . 37,  92 

examines  title  on  application  to  bring  land  under  system .  37 

general  duty  to  administer  the  Act .  36 

greater  discretion  in  examining  first  title  than  subsequent  instru¬ 
ments . 38,  75 

judicial  powers  confined  strictly  to  Act .  37 

ministerial  and  discretionary  functions  of . 37,  93 

not  necessary  party  to  proceedings  in  Canada .  149 

not  party  to  action  for  cancellation .  149 

not  to  extend  Acts  for  beneficial  purposes .  37 

personal  liability,  protection  from .  36 

private  sale  authorized  by .  343 

qualifications  of .  36 

refuses  idle  instruments .  272 

Registrar  general, 

powers  of,  in  Manitoba .  35 
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Registration  of  deods* 

nvokhid  by  k-iiHo  iiiicl  rolcaao .  0 

(liHliiigulHlind  from  rogislrivliou  of  title .  8 


Registration  of  Instruments, 

by  whom  to  bo  olTeotod . . . 

cfiissllloation  of, . . . . . . 

covering  land  under  old  and  new  Bystems,  invalid . 

diatinotion  na  to,  under  Torrena  and  otlier  ayatoma  . 

clTect  of  us  now  ccrtilleato  of  title . 

effect  of  on  special  eovenanta  m . 121, 

fixing  of  time  of . 

Intelligibility  as  teat  of  litneaa  for . 

irregularities  in,  offoet  of . 

meaning  of . 

not  notice  to  all  the  world . 

operation  given  to  apoeial  clausca . 121, 

right  to,  conferred  by  unregistered  instrument . 

special  importance  of,  in  Torrens  syatein . 

when  instrument  doomed  registered . 

whore  land  in  more  than  one  district . 


% 


Registration  of  title, 

change  in  nature  of  estate  caused  by . 

distinguished  from  registration  of  deeds . 

Engliali  Acts  touching . 

first,  literal  meaning  of . 

same  ns  subsequent . 

meaning  of  system  of . 

Rejected  instruments, 

duty  of  registrar  toward . 

noted  in  fee  book  in  Manitoba . 

treated  as  if  never  received . 

Remedies  of  mortgagee. 

See  “Mortgagee.” 

Rent  charge, 

may  be  brought  under  system . 

Repair, 

covenant  to,  by  mortgagor . 

Reservations  and  exceptions, 

contained  in  original  grant,  always  excepted  from  eertificato  of 

title  . 

definition  of . 

statutory,  do  not  extend  to  contracts  between  parties . 49, 

to  be  set  out  fully  in  instruments  for  registration . 


Reserve  bid, 

on  sale  under  power. 


3^9 


Restrictive  covenants, 

caveat  under .  241 

right  to .  364 

equitable  interest  created  by .  244 

in  instruments . 249 

where  no  other  land  involved .  244,  245 


Right  of  way, 

acquired  under  Irrigation  Act,  protected  in  Saskatchewan  . 
under  statute,  protected  in  Alberta . . 


57 

57 
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Right  of  way,  public, 

oxcoptcd  frotn  ocrlifioalp  of  title . 

in  all  cuHcs  in  Manitoba . 

in  gross,  not  protected  ns  an  easement . 

Sole, 

mortgagee's  only  remedy  originally . 

under  mortgage  Ijy  way  of  transfer . 

Sale  by  the  court, 

under  mortgage . 

whether  appropriate  remedy . , 

Sale  under  power, 

abortive,  recovery  of  costs  of . 

adjournment  of  sale . 

advertising,  length  and  place  of . 

wlien  proceeded  witli . 

conditions  of . 

!'.  defective  proceedings,  elToct  of . 

;  directions  for . 

'  discretion  of  registrar . 

•  mortgagee,  duty  of . 

right  of,  to  bid . 

mortgages  indorsed  on  first  certificate,  of . 

■  notice  of  exercising . 

poster . 

private  sale  not  favored . 

procedure  not  governed  by  special  covenants . 

reserve  bid . 

right  of  mortgagor  to  redeem . 

rights  of  purchaser  at  sale . 

statutory . 

surplus  proceeds  on.  See  “Distribution  of  Proceeds.'' 

transfer  under . 

without  notice . 


Search, 

neglect  to,  relieves  assurance  fund . 

Second  caveat, 

duration  of . 

prohibited . 

during  currency  of  first . 

Security  for  costs, 

on  petition . 

Seed  grain  lien, 

improper  registration  invalid . 

Service, 

of  notice  of  exercising  pow'cr  of  sale,  when  complete. 
Settlement, 

none  under  Canadian  Acts  . 

Short  forms, 

in  mortgages . 

Special  clauses, 

registration  giving  operation  to . 

Special  covenants, 

cannot  override  Act . 


....  213 

....  386 
....  386 
....  387 

....  82 
....  189 
....  325 
.248,  271 
....  287 
.183,  184 
....  285 


effect  of,  on  registration  of  instruments .  121 

ineffective  to  regulate  service  of  notice  of  exercising  power  of  sale. .  323 
in  mortgages,  not  to  conflict  with  instrument . , .  285 
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Statute  of  Limitations, 

not  repugnant  to  Torrons  Acts . 

Sub'lnfeudatlon, 

rise  and  proliibition  of . 

Substitutional  service, 

of  notice  of  exercising  power  of  sale . 310, 

Tacking, 

of  mortgages . 

Taxes, 

arrears  required  to  bo  paid  on  transfer  in  Manitoba . . 

redemption  after  tax  sale . 

sale  for,  proceedings  in  Manitoba . 

in  other  jurisdictions . . 

specifically  include  local  improvement  rates  in  Manitoba . 

unpaid  taxes  and  tax  transfers . 60, 

unpaid  taxes  excepted  from  certificate  of  title . 

treated  as  including  tax  transfers . 60, 

Tax  transfer, 

caveat  under . 

treated  ns  excepted  from  certificate  of  title . 60, 

Title. 


143 


See  "Title  by  Possession.”, 

examination  of,  before  registry  systems . 6, 

investigated  sixty  years  back . 

marketable,  not  necessarily  required . 

,  required  in  British  Columbia . 

negligible  defect  in . 

possessory,  bringing  under  system . 

safe  liolding,  required  on  first  registration . 

Title  by  possession, 
tSee,  alsoj  “Adverse  Possession.” 

acquisition  of,  docs  not  remove  land  from  system . 124,  II 

bringing  land  under  system  on .  ( 

evidence  of  possession .  ( 

jurisdiction  to  grant  first  certificate  on . .  ( 

Title  deeds, 

duplicate  certificate  of  title  takes  place  of .  i 

Torrens,  Sir  Robert, 

originates  South  Australian  system . 9,  I 

Torrens  system, 

Act  overrides  other  Acts .  II 

applicability  of  other  statutes  to  land  under .  II 

as  code  of  real  property  law,  not  complete . .  137,  11 

Canada  Land  Law  Amendment  Association  advocates  in  Canada 

10, 

conveyancing  practice  under .  1; 

deals  with  questions  of  title .  1 

distinguished  from  system  of  guaranteed  titles  in  Umted  States . . . 

evils  designed  to  remedy . 

first  advocated  in  Canada  . 

growth  of,  in  Australasian  Colonies . 

Holmcsted,  George  S.,  address  of  on .  I 

writes  first  Canadian  articles  on . 

introduction  into  Australasian  Colonies  . 

British  Columbia .  I 

Manitoba . 

main  object  of .  1' 
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Torrons  svstemi  continued 

modolod  on  Shipping  Acts  . 

origin  and  history . 

principles  of  equity  in . 

registration  system  only . 

statutes  for  guidanco  of  registrars . 

two  main  objects  of . 

Torrens  system  in  Western  Canada, 

expense  of . 

favorable  growth  of  . 

general  principles  of  administration  of . 

method  of  closing  sales  under . 

popularity  of . 

speed  of  opciations  under . 

Transfer, 

absolute  in  form  as  equitable  mortgage . 

contrasted  with  deed  . 

transmission . 

equivalent  to  quit  claim . 

estoppel,  operation  by . 

execution  of,  before  transferor  registered  owner. 

memorandum  of  incumbrances  in . 

nature  of  instrument . 

not  creation  of  new  estate . 

registration  after  death  of  maker . . . 

restrictive  covenants  in . 

signature  of,  in  biank . 

under  feudal  system . 

under  power  of  sale . 


....  346 
119,  120 


240 

235 

2 

336 


Transferee, 

implied  covenant  with  mortgagee  . .  237 

responsible  for  identity  of  transferor .  216 


Transferor, 

death  of,  before  registration  of  transfer  . 
Transmission, 

cases  of . 

definition  of . 

Trustee  Acts, 

read  in  conjunction  with  Torrens  Acts . . 
Trustee  Relief  Act, 

payment  into  court  under,  by  mortgagee. 


.  231 

.246,  271 
....  246 

....  140 
....  340 


Trusts, 

breach  of,  no  ground  against  assurance  fund  in  Manitoba. . . .  227 

in  Saskatchewan,  Alberta  and  the  Territories . 219 

doctrine  of,  under  Statute  of  Uses .  4 

enforcement  of  breach  of . 174,  175 

in  Crown  grant  not  carried  forward .  69 

not  abolished  by  system .  128 

recognized  by  iVotia  Scotia  Land  Tides  Act .  29 


Undivided  interests, 

will  not  be  brought  under  system  in  Manitoba 
Undue  influence, 

is  actual  fraud . 

United  States, 

growth  of  Torrens  system  in . 

registry  systems  in . 


.  .64,  71 
...  170 
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Unregistered  Instruments, 

effect  of,  between  pnrtics  same  ns  when  registered . . . .  178 

between  themselves .  181 

establish  no  lien  on  land .  130 

holder  may  treat  eertifioate  of  title  ns  unimpeachable .  192 

jurisdiction  of  court  to  establish  liens  under . 130,  131 

Unregistered  interests, 

actual  rights  in  land .  140 

confer  right  to  I'cgistration  .  181  («) 

equitable  interests,  not  identical  witli .  137 

exist  under  Englisli  Act .  28 

Ontario  Act .  28 

memorandum  of,  on  first  certificate  of  title .  88 

nature  of .  126 

unenforceable  where  notice  of  breach  of  trust .  174,  175 

unregistered  estate,  equivalent  to .  133 

when  may  prevail  against  certificate  of  title .  164 

Uses,  Statute  of, 

complexity  of  conveyancing  under .  5 

Court  of  Chancery  defeats .  4 

effect  of,  on  conveyances .  3 

legal  and  equitable  estates  under .  6 

rise  of  trusts  from .  4 

Voluntary  transfer, 

right  to  set  aside . 155,  156  (n),  157 

same  in  effect  as  fraudulent . 154,  155 

Volunteer, 

where  grantor  holder  through  fraud .  106 

Written  instrument, 

required  as  foundation  of  caveat  in  Saskatchewan .  366 


APPENDIX  H 


A  TABULAR  SUMMARY  OP  TORRENS  TITLE  LEGISLATION 
IN  MANITOBA,  SASKATCHEWAN,  ALBERTA  AND  THE 
NORTHWEST  TERRITORIES, 


I.  PitoviNCB  OP  Manitoba. 


1886. 

1886. 

1887. 


1894. 

1896. 

1897. 

1898. 

1900. 

1901. 

1902. 


48  Viet,  chapter  28. — The  Real  Properly  Act  of  1S86.  Went  into 
foreo.Iiily  1,  1885.  Consolidated  and  repealed  by  The  Real  Properly 
Act  of  mo. 

49  Viet,  chapter  28. — “An  Ant  to  amend  The  Real  Properly  Act  of 
18SG,  and  for  other  purposes.” 

60  Viet,  chapter  11. — "An  Act  to  further  amend  The  Real  Properly' 
Ael  of  1880,  and  the  Act  amending  the  same.” 

51  Viet,  chapter  21. — “An  Act  to  further  amend  The  Real  Properly 
Ael  of  1880,  and  for  other  purposes.” 

61  Viet,  chapter  22. — “An  Act  to  amend  The  Real  Properly  Ael  of 
1880  and  amending  Acts.” 

52  Viet,  chapter  10.— “An  Act  respecting  Real  Property  in  the 
Province  of  Manitoba.”  Cited  (section  1)  ns  The  Real  Properly 
Ael  of  1889.  Consolidates  and  repeals  (sections  2,  18,  152)  nil  the 
foregoing  Acts.  Tliis  Act  was  itself  with  amendments  consolidated 
by  R.  S.  M.  (1891)  chapter  133. 

63  Viet,  chapter  5. — “An  Act  to  amend  chapter  10  of  52  Viet., 
being  ‘An  Act  respecting  Real  Property  in  the  Province  of 
Manitoba.’  ” 

54  Viet,  chapter  0. — “An  Act  to  amend  chapter  10  of  52  Viet., 
being  ‘An  Act  respecting  Ileal  Properly  in  the  Province  of  Manitoba 
and  amendments.’  ” 

Revised  .Statutes  of  Manitoba,  chapter  133. — The  Real  Properly  Ad 
(section  1)  consolidates  The  Real  Properly  Ael  of  1889  and  amending 
Acts. 

57  Viet,  chapter  30. — “An  Act  to  amend  The  Real  Properly  Ael.” 
(R.  S.  M.  chapter  133.) 

59  Viet,  chapter  24. — “An  Act  to  amend  The  Real  Properly  Ael.” 
(R.  S.  M.  chapter  133.) 

00  Viet,  chapter  30. — “An  Act  to  amend  The  Real  Properly  Ael." 
(R.  S.  M.  chapter  133.) 

01  Viet,  chapter  45. — “An  Act  to  amend  The  Real  Properly  Ael.” 
(R.  S.  M.  chapter  133.) 

03  &  04  Viet,  chapter  47. — “An  Act  respecting  Re.al  Property  in 
the  Province  of  Manitoba.”  (Amending  and  consolidating  R,  S.  M . 
chapter  133  and  amendments  thereto.  Cited  as  The  Real  Properly 
Ael) 

1  Edw.  VII,  chapter  42. — “An  Act  to  amend  The  Real  Properly  Ael, 
being  chapter  47  of  03  &  04  Viet.” 

1  Edw.  VII,  chapter  43. — “An  Act  to  amend  The  Real  Properly  Ael." 

1  &  2  Edw.  VII,  chapter  43  (March  1,  1902). — “An  Act  respecting 
Real  Property  in  the  Province  of  Manitoba.”  (Amending  and 
Consolidating  R.  S.  M.  chapter  133  and  amendments  thereto. 
Cited  as  The  Real  Properly  Ael.) 

780 


CANADIAN  TOMIENS  SYSTEM 


781 


1002. 


;1903. 

1904. 

1906. 

1906. 


1908. 

1911. 


IlisviHcd  Statutes  of  Manitoba  1002,  chapter  148. — "An  Act 
respecting  Real  Property  in  tlio  Province  of  Manitoba.’!  (In 
force  March  C,  1903.) 

3  Edw.  Vll,  chapter  38. — “An  Act  to  amend  The  Real  Property  Act." 

3  &  4  Edw.  Vll,  chapter  60. — "An  Act  to  amend  The  Real  Property 
Act." 

4  &  6  Edw.  VII,  chapter  41. — “An  Act  to  amend  The  Real  Properly 
Act." 


6  &  0  Edw.  VII,  chapter  74. — "An  Act  to  amend  The  Real  Properly 
Act." 

6  &  6  Edw.  Vll,  chapter  76. — "An  Act  to  amend  The  Real  Properly 
Act." 

7  &  8  Edw.  VII,  chapter  52. — "An  Act  to  amend  "The  Real  Properly 
Art." 

1  Geo.  V,  chapter  49. — “An  Act  to  amend  The  Real  Property  Act." 


II.  Dominion  op  Canada. 

(Territories,  including  the  districts  now  comprising  the  Provinces  of 
Saskatchewan  and  Alberta.) 

1878.  Bill  introduced  by  the  Hon.  David  Mills,  Minister  of  the  Interior, 
to  apply  the  Torrens  system  to  the  Northwest  Territories. 

1883.  Bill  for  the  same  purpose  by  Mr.  Dalton  McCarthy,  Q.  C.,  read  a 
first  time  in  Commons,  April  12th. 

1884-86.  Bill  for  the  same  purpose  by  Hon.  Sir  Alexander  Campbell, 
Minister  of  Justice,  carried  through  tlie  Senate  and  read  a  first 
time  in  Commons. 

1886.  49  Viet,  chapter  26  (D). — “An  Act  respecting  Real  Property  in  the 
Territories.’  Cited  (section  1)  as  The  Territories  Real  Property 
Act.  Repealed  and  re-enacted  by  R.  S.  C.  chapter  51. 

1886.  Revised  Statutes  of  Canada  (R.  S.  C.)  chapter  51. — Re-enacting 
the  preceding  Act.  Repealed  by  Land  Titles  Act  1894. 

1887.  50  &  51  Viet,  chapter  30  (D). —  ‘An  Act  to  amend  The  Revised 
Statutes,  chapter  M,  respecting  Real  Property  in  the  Territories.’’ 
Repealed  by  Land  Titles  Act  1894. 

1888.  61  Viet,  chapter  20  (D). — “An  .4e,t  to  further  amend  chapter  51 

■-  of  The  Revised  Statutes  of  Canada,  The  Territories  Real  Properly 

Act.”  Repealed  by  Land  Titles  Act,  1894. 

1894.  57  &  58  Viet,  chapter  28  (D). —  “An  Act  to  consolidate  and  amend 
the  Acts  respecting  Land  in  the  Territories.”  Cited  (section  1)  ns 
The  Land  Titles  Act  1894.  Repeals  (by  section  146)  R.  S.  C. 
(1886)  chapter  51;  50 and  51  Viet,  chapter  30;  and  51  Viet,  chapter 
20.  In  this  Act  "Territories”  means  The  Northwest  Territories, 
the  District  of  Kcewatin,  and  all  Territories  of  Canada.  Section 
2(q). 

1897.  60  &  61  Viet,  chapter  30. — “An  Act  to  amend  The  Land  Titles  Act 
1894." 

1898.  61  Viet,  chapter  32. — “An  Act  further  to  amend  The  Land  Titles  Act 
1894." 

1899.  62  &  63  Viet,  chapter  17. — "An  Act  to  further  amend  The  Land  Titles 
Act  1894." 

1900.  63  &  64  Viet,  chapter  21. — ^An  Act  to  amend  The  Land  Titles  Act 
1894." 

1902.  2  Edw.  VII,  chapter  17. — "An  Act  to  amend  The  Land  Titles  Act 
1894." 
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IL  Dominion  op  Canada,  continued 

1904.  4  Edw.  VII,  clmptor  19. — “An  Act  to  amend  The  Land  Titlca  Act 
1894." 

1906.  4  (St  6  Edw.  VII,  chapter  18. — “An  Act  to  amend  The  Land  Titles 
Act  1894." 

III.  PiioviNCE  of  Saskatchewan. 


1906.  Chapter  24. — "An  Act  respecting  Land  in  the  Province  of  Saskat¬ 
chewan.’’  (Cited  ns  The  Land  Titles  Act,  Came  into  force 
September  8, 1906.) 

1907.  Chapter  32,  §§  6,  0,  7,  8,  9  and  10  of  The  Statute  Law  Amendment 
Act  1907. 

1908.  Chimtor  29. — “An  Ant  to  amend  The  Land  Titles  Act." 

1908-09.  Chapter  9. — “An  Act  to  amend  The  Land  Titles  Act." 

1909.  Chapter  20. — “An  Act  to  amend  The  Land  Titles  Act.” 

1909.  Revised  Statutes  of  Saskatchewan  1909,  chapter  41. — “An  Act 
respecting  Land  in  the  Province  of  Saskatchewan.”  (Cited  as 
The  Land  Titles  Act.  In  force  March  15,  1911.) 

1910-11.  Chapter  12. — “An  Act  to  amend  The  Land  Titles  Act." 

1912,  Chapter  16. — “An  Act  to  amend  The  Land  Titles  Act." 


IV.  PnoviNCE  OP  Ameuta. 


1906.  Chapter  24. — “An  Act  respecting  Real  Property  in  the  Province  of 
Alberta.”  Cited  as  The  Land  Titles  Art. 

1907.  Chapter  6,  §  20,  of  “An  Act  to  amend  The  Statute  Law.” 

1908.  Chapter  20,  §  15.  “An  Act  to  amend  The  Statute  Law.” 

1909.  Chapter  4,  §  11,  of  “An  Act  to  amend  The  Statute  Law,  Part  I.” 

1909.  Chapter  5,  §  9,  of  “An  Act  to  amend  The  Statute  Law,  Part  II.” 

1910.  (Second  Session.)  Chapter  2,  §  12,  of  The  Statute  Law  Amend¬ 
ment  Act, 

1911-12.  Chapter  4,  §  15,  of  "The  Statute  Law  Amendment  Act.” 

V.  Dominion  op  Canada.  (TEnniToniES.) 

1906.  Revised  Statutes  of  Canada  1906,  chapter  110,  The  Land  Titles  Ad 
(In  force  January  31,  1907.) 

1908.  7  &  8  Edw,  VII,  chapter  41. — “An  Act  to  amend  The  Land  Titles 
Act." 

1910.  9  <&  10  Edw.  VII,  chapter  36. — “An  Act  to  amend  The  Land  Titles 

Act.” 


